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rhis section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
use, 1510. 

The Code of Federal Regulations is sold 
b> the Superintendent of Documents. 

Pnces of new books are listed m the 
t*st FEDERAL REGISTER issue of each 

month. 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 

Service 

9CFR Part 82 
(Docket 83-087) 

Exotic Newcastle Disease; Area 
Released From Quarantine 

agency: Animal and Plant Health 
Inspection Service. LSD A. 
action: Final rule. 

summary: This document releases a 
portion of Santa Clara County in 
California from the list of areas 
quarantined because of the existence of 
exotic Newcastle disease. Surveys 
indicate that exotic Newcastle disease 
no longer exists in such portion of Santa 
Clara County. Therefore, In order to 
relieve unnecessary restrictions, it is 
necessary to take this action. 
effective date: May 17,1983. 
for further information contact: 

W. W Buisch, Chief. National 
Emergency Field Operations. Emergency 
Programs. Veterinary Services. USDA. 
Federal Building, Room 748. Hyattsville, 
MD 20782, 301-438-8073. 

supplementary information: This 
document on an emergency basis 
amends 9 CFR Part 82 by releasing a 
portion of Santa Clara County in 
California from the areas quarantined 
because of exotic Newcastle disease, a 
communicable viral disease affecting all 
species of poultry and birds. Surveys 
indicate that exotic Newcastle disease 
no longer exists in this portion of Santa 
Inra County. It is therefore necessary, 

*n order to relieve unnecessary 
restrictions, to release this area from 
quarantine. The restrictions pertaining 
,0 the interstate movement of poultry, 
mynah, and psittacine birds, and birds 
0 other species under any form of 


confinement, and their carcasses, and 
parts thereof, and certain other articles, 
from quarantined areas, as contained in 
9 CFR Part 82. as amended, will no 
longer apply to the released area. 

Executive Order 12291 and Emergency 
Action 

This final action has been reviewed in 
conformance with Executive Order 
12291, and has been determined to be 
not a “major rule." The Department has 
determined that this rule will have an 
annual effect on the economy of less 
than $100 million; will not cause a major 
increase in costs or prices for 
consumers, individual industries. 
Federal, State, or local government 
agencies, or geographic regions; and will 
not have any significant adverse effects 
on competition, employment, 
investment productivity, or innovation, 
or on the ability of United Statesbased 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

For this rulemaking action, the Office 
of Management and Budget has waived 
their review process required by 
Executive Order 12291. 

Dr. E C. Sharman. Assistant Deputy 
Administrator. Animal Health Programs. 
APHIS, VS. USDA. has determined that 
the emergency nature of this final rule 
warrants publication without 
opportunity for public comment This 
amendment relieves certain restrictions 
no longer deemed necessary to prevent 
the spread of exotic Newcastle disease, 
and must be made effective immediately 
to be of maximum benefit to affected 
persons. 

Therefore, pursuant to the 
administrative procedure provisions in 5 
U.S.C. 553, it is found upon good cause 
that notice and other public procedure 
with respect to this final rule are 
impracticable and contrary to the public 
interest and good cause is found for 
making this final rule effective less than 
30 days after publication of this 
document in thp Federal Register . 

Certification Under the Regulatory' 
Flexibility Act 

Bert W. Hawkins. Administrator of 
the Animal and Plant Health Inspection 
Service, has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities because it removes the 
quarantine imposed due to exotic 


Newcastle disease concerning only one 
premises and this premises in not owned 
by a small entity. 

List of Subjects In 9 CFR Part 82 

Animal diseases, Exotic Newcastle 
disease, Poultry and poultry products. 
Quarantine. Transportation. 

PART 82— (AMENDED) 

Accordingly. 9 CFR Part 82 is 
amended as follows: 

5 82.3 I Amended 1 

1. In S 823(c)(2). relating to the State 
of California, the following premises is 
removed: 229 East St. Johns Street, San 
lose, Santa Clara County. 

(Secs. 4-7. 23 StaL 32. as amended; secs. 1 
and 2. 32 StaL 791-792. as amended; secs. 1-4. 
33 Stat. 1284.1285. os amended: Secs. 3 and 
11. 78 Stat. 130. 132: (21 U.S.C. 111-113.115. 
117,12a 123-126.134b. 134f); 7 CFR 2.17, 2JH, 

371 . 2 ( 8 )) 

Done at Washington, D.C.. this 17th day of 
May 1963. 

Dale F. Schwindaman. 

Acting Deputy A dmwistrotor, Veterinary 

Services . 

[FH Doc U-1XM7 Bled V-2TMO 0:4ft «m| 

BILLING CODE 3410-S4-N 


Food Safety and Inspection Service 

9 CFR Part 381 

(Docket No. 81-051F] 

Disposition of Condemned Poultry 
Carcasses and Parts 

agency: Pood Safety and Inspection 
Service. USDA. 
action: Final rule. 

summary: This final rule amends 
5 381.78 of the Federal poultry products 
inspection regulations by eliminating the 
requirement that poultry carcasses and 
any parts of carcasses condemned for 
disease, in an official establishment, be 
kept separate from poultry carcasses 
and parts of carcasses that are 
condemned for other causes. Official 
establishments will be permitted to keep 
all condemned poultry carcasses and 
parts of carcasses in the same container 
except those lots of poultry suspected of 
containing biological residues. This final 
rule removes the burdensome 
requirement that official establishments 
keep separate containers for condemned 
















22898 


Federal Register / Vol. 48. No. 100 / Monday, May 23. 1983 / Rules and Regulations 


diseased poultry and other condemned 
poultry and allows more efficient 
operations by these official 
establishments. 

EFFECTIVE DATE: June 22, 1983. 

FOR FURTHER INFORMATION CONTACT; 

Dr. John C. Prucha. Director, Slaughter 
Inspection Standards and Procedures 
Division, Meat and Poultry Inspection 
Technical Services. Food Safety and 
Inspection Serv ice, U.S. Department of 
Agriculture. Washington. DC 20250, 

(202)447-3219. 

SUPPLEMENTARY INFORMATION; 
Executive Order 12291 

The Agency has made an initial 
determination that this final rule is not a 
major rule under Executive Order 12291. 
It will not result in an annual effect on 
the economy of $100 million or more: a 
major increase in costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions; or 
significant adverse effects on 
competition, employment investment 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. The final rule eliminates an 
unnecessary, burdensome requirement 
previously imposed on poultry slaughter 
establishments under Federal 
inspection. 

Effect on Small Entities 

The Administrator. Food Safety and 
Inspection Service, has determined that 
this action will not have a significant 
economic impact on a substantial 
number of small entities, as defined by 
the Regulatory Flexibility Act. Pub. L 
96-854 (5 U.S.C. 601). The final rule 
removes certain restrictions imposed on 
the regulated industries. Establishments 
are no longer required to maintain 
separate containers for carcasses 
condemned because of disease and 
carcasses condemned for other reasons. 
This final rule eliminates the separate 
container requirement and thus 
eliminates the possibility of any 
production delays due to an 
unnecessary requirement. 

Background 

Section 6 of the Poultry Products 
Inspection Act (PPIA) (21 U.S.C. 455) 
requires that all poultry carcasses and 
parts of carcasses found to be 
adulterated must be condemned and 
destroyed for human food purposes 
under the supervision of an inspector. 
Section 11 of the PPIA (21 U.S.C. 460) 


prohibits the sale, purchase, 
transportation, offer for sale or 
transportation, or receipt for 
transportation in commerce or import of 
any poultry carcasses, parts or products 
not intended for use 89 human food 
unless such articles are denatured or 
otherwise identified as required by 
regulations or are naturally inedible by 
humuns. 

Under these and other provisions of 
the PPIA, the Food Safety and 
inspection Service (FSIS) promulgated 
regulations specifying the handling and 
disposal of condemned poultry in 
official establishments. Section 381.95 of 
the poultry products inspection 
regulations (9 CFR 381.95) lists the 
methods by which condemned poultry 
carcasses, parts or products must be 
disposed. Poultry which has been 
condemned for any reason, other than 
because it contains biological residues, 
must be steam treated (rendered), 
incinerated, chemically denatured, or 
treated with any other Bubstance or 
method approved by the Administrator 
in specific cases. Poultry carcasses and 
parts which have been condemned for 
biological residues must be either 
incinerated or burled under USDA 
supervision. 

However, for the purposes of handling 
condemned products prior to being 
made inedible, FSIS established a 
requirement in $ 381.78 of the poultry 
products inspection regulations (9 CFR 
381.78) that poultry carcasses and parts 
condemned because of disease be kept 
separate from poultry carcasses and 
parts condemned for other purposes. 
This required that the offical 
establishment provide at least two 
containers for condemned poultry on the 
inspection line, with the diseased 
condemned poultry going into one and 
the nondiseased condemned poultry in 
the other. 

This provision requiring separation of 
condemned diseased poultry and 
nondiseased poultry was promulgated 
on May 10,1972 (37 FR 9700). along with 
many other regulations, in an effort to 
comply with the extensive revision of 
the PPIA by the Wholesome Poultry 
Products Act in 196a The original 
purpose for separating diseased from 
nondiseased condemned carcasses and 
parts is not set forth in the rulemaking. 
However. FSIS was concerned at that 
time that handling procedures in some 
establishment might allow diseased 
poultry carcasses and parts to spread 
\ infectious agents to health flocks if 
commingled with other condemned 
poultry which would be used for animal 
feed. Avian influenza, pullorum-typhoid. 


and other such diseases are highly 
infectious, and, given the frequent 
practice of using condemned carcasses, 
parts and products for animal feed 
purposes, separating the condemned 
carcasses and parts was deemed 
appropriate to permit special handling 
as may have been required by State 
animal disease officials. 

The Proposal 

The National Broiler Council 
recommended that FSIS eliminate the 
requirement for two condemnation cans 
because such a requirement is too 
restrictive. 

The requirement for two containers is 
irrelevant In most establishments for 
two reasons. First, most of the larger 
establishments find it uneconomical to 
make distinctions between diseased 
carcasses and parts and those which 
were condemned for other reasons, such 
as contamination, death by other than 
slaughter, decomposition, or overscaid 
They dispose of both diseased and 
nondiseased condemned product in the 
same way, by rendering it as provided in 
5 381.95(a). which destroys any disease 
organisms and, therefore, eliminates the 
threat of the spread of the diseases to 
live poultry through the use of the 
condemned poultry in animal feed. 
Second, most establishments are not 
located in States with restrictive rules 
on the transportation of condemned, 
diseased poultry. 

FSIS determined that the requirement 
that all establishments separate 
condemned poultry carcasses and parts 
into two containers, one for diseased 
and one for nondiseased product, was 
overbroad in its application and 
unnecessary for the Implementation of 
the PPIA. Therefore, on August 9, 1982. 
FSIS published in the Federal Register 
(47 FR 34428) a proposal to eliminate the 
requirement that establishments keep 
separate those carcasses and parts of 
carcasses condemned because of 
disease from carcasses and parts of 
carcasses condemned for other causes. 
FSIS is retaining the requirement that 
carcasses and parts of carcasses 
condemned for biological residues must 
be keep separate from all other 
condemned carcasses or parts. 

FSIS received two comments on the 
proposal—one from the National Broiler 
Council and one from the Poultry and 
Egg Institute of America. Both 
comrnenters favored the proposal and 
commended FSIS for proposing to 
eliminate such a burdensome, 
unnecessary requirement. Thercfort* 









Federal Register / Vol. 48, No. 100 / Monday, May 23, 1983 / Rules and Regulations 


22899 


1 SIS has determined to adopt the 
p:oposal as published 

The Final Rule 

This final rule does not prevent an 
establishment from placing condemned 
material into as many different 
containers as it wishes to serve its 
special needs. For example, if an 
establishment wishes to set aside a 
specific kind of poultry condemned 
because of “plant error“ for a specific 
purpose, such as animal food for a mink 
farm, it may have a separate container 
for such purpose. If an establishment 
wishes to appeal an inspector's 
disposition in accordance with i 381.35 
of the Federal poultry products 
inspection regulations (9 CFR 381.35), it 
may provide a separate container to 
fulfill such purpose. 

List of Subjects in 9 CFR Part 381 

Condemned products. Poultry* 
products inspection. 

PART 381—| AMENOEO) 

Suction 381.78 of the Federal poultry 
products inspection regulations (9 CFR 
381.78) is revised as follows: 

1. The authority citation for Part 381 
reads as follows: 

Authority: Section 14 of the Poultry 
Products Inspection Act as amended by the 
Wholesome Poultry Products Act (21 U.S.C. 
151 el seq,f the Talmsdge-Aiken Act of 
September 28.1962 (7 U.S.C. 450); and 
mbsretion 21(b) of the Federal Water 
Pollution Control Act as amended by Pob. L. 
*1-224 and by other laws 13.1 US.C. 1254) 

2. Section 381.78 (9 CFR 381.78) is 
amended by revising the title, by 
^moving paragraph (b) and 
^designating paragraph (c) as 
paragraph (b), and by revising the 
designated paragraph (b) to read as 
fellows: 

5 381.78 Condemnation of carcasses and 
P*t« separation of poultry suspected of 

containing ooJ^gical residues. 

• • • • • 

|b) When a lot of poultry suspected to 
containing biological residues is 
inspected in an official establishment. 

carcasses and any parts of carcasses 
|n such lot which are condemned shall 
° e kept separate from all other 
^ndemned carcasses or parts. 

Dune at Washington. D.C. on: May 11. 

1983 

^°nald L Houston. 

Food Safety and Inspection 

Setyie*. 

^ PiWd *-***.« 45 am) 

cooc mo-ou-u 


NATIONAL CREDIT UNION 
ADMINISTRATION 

12 CFR Ch. VII 
(Arndt to NCUA IRPS 82-31 

Amendment to Interpretive Ruling and 
Policy Statement; Membership in 
Federal Credit Unions 

agency: National Credit Union 
Administration (NCUA). 
action: Amendment to Interpretive 
Ruling and Policy Statement (IRPS 82-3). 

summary: In IRPS 82-3, effective April 
21. 1982, the NCUA Board delegated to 
NCUA Regional Directors the authority 
to approve Federal credit union Helds of 
membership including more than one 
distinct group. Where the multiple 
groups involve common bonds of 
occupation or association, they must be 
within a “well-defined area," as that 
phrase is defined by the Regional 
Director. This amendment would clarify 
that the Regional Director may include, 
in a definition of "well-defined areas," 
in IRPS 82-3, groups meeting all 
specified criteria but that are not only 
within a well-defined area of the home 
office but also are situated around an 
existing branch office of the Federal 
credit union. 

EFFECTIVE DATE: May 23.1983. 
address: National Credit Union 
Administration, 1776 C Street, N.W., 
Washington. D.C. 20456. 

FOR FURTHER INFORMATION CONTACT! 
Robert Fenner. Deputy General Counsel 
or Todd Okun. Assistant General 
Counsel, at the above address, or 
telephone (202) 357-1030. 
SUPPLEMENTARY INFORMATION! In IRPS 
82-3, effective April 21.1982. the NCUA 
Board delegated to NCUA Regional 
Directors the authority to approve 
Federal credit union Helds of 
membership including more than one 
distinct group. Where the multiple 
groups involve common bonds of 
occupation or association, they must be 
within a “well-defined area," as that 
phrase is defined by the Regional 
Director. Other standards must also be 
met, including a request for service from 
affected groups, proof that service can 
be provided and proof of economic 
feasibility and general advisability. A 
Federal credit union requesting such an 
expansion must be well-run and have a 
satisfactory performance record or its 
request will be denied. 

At issue in a request for comments 
preceding this action was the 
requirement that the groups must be 
within a “well-defined area." Even 
though not specifically addressed in 


IRPS 82-3, each Regional Director has 
consistently applied a policy that 
restricted consideration of the “well 
defined area" when granting a multiple- 
group charter expansion, i.e.. an existing 
credit union request to expand its Held 
of membership to include another group 
is limited to groups within a “well- 
defined area" of the home office of the 
applicant This Regional policy limited 
charter amendment requests and further 
resulted in automatic disapproval of 
requests to include groups that were 
beyond the “well-defined area" of the 
home office but within a "well-defined 
area” of an existing branch office. This 
amendment provides greater flexibility 
to credit unions within the statutory 
common bond constraint to expand their 
Helds of membership and. obviously, 
provides credit union services to a 
greater number of people. 

This policy that expansions within a 
“well-defined area" of existing branch 
offices be permitted will only occur if 
the branch office serves the existing 
field of membership. The latter 
distinction is significant because its 
purpose is not to encourage credit 
unions to establish branch offices for the 
purpose of adding groups. Rather, it is 
geared to provide credit unions with the 
flexibility to add groups that are within 
a “well defined area.** as determined by 
the Regional Director, of a branch office 
that exists for the primary purpose of 
serving its existing field of membership. 

Analysis of Comments 

Of the 62 comment letters received, 58 
supported the change in policy because 
It fosters the goal of providing credit 
union service to the greatest number of 
persons. These comments also raised 
one other issue for clarification, as 
discussed below. 

All of the 4 commcnters opposing the 
proposed amendment felt that the 
proposal was (1) not consistent with the 
principles of the common bond and (2) 
harmful to smaller Federal credit unions 
not having the capability to compete in a 
given locale where a branch office of a 
larger Federal credit union exists. 

First, the NCUA Board is satisfied that 
this policy, as adopted, is in compliance 
with the principles of common bond 
found in Section 109 of the Federal 
Credit Union Act (12 U.S.C. 1759). 
Second, while the NCUA board agrees 
that the adoption of this policy will 
increase competition among Federal 
credit unions, to add groups not now 
being served, this impact will be felt by 
large and small Federal credit unions 
alike. Better services, greater efficiency 
and. generally, a greater servicing of a 
greater number of members could be the 
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result of competition. The NCUA Board 
does not feel that this necessarily puts 
smaller Federal credit unions at a 
disadvantage. Rather, it gives an 
advantage to the efficient and 
imaginative Federal credit union, 
regardless of size. 

The Issue raised by several 
commenters was exactly what 
constitutes a "branch office." More 
specifically, is an automated teller 
machine (ATM), for instance, a "branch 
office" for purposes of IRPS 82-3? It is 
the NCUA Board's view that the 
performance of any credit union 
function at a different locale does not 
cause that locale to become a branch 
office. It is the intent of the NCUA Board 
to consider a "branch office" to lie any 
office associated with the home office of 
the Federal credit union where an 
employee accepts payment on shares 
and disburses loans i.e.. where the basic 
business of a Federal credit union 
occurs. Therefore, ATM's would not 
constitute "branch offices" for purposes 
of IRPS 82-3. In addition, overdraft 
protection, would not. by itself, be 
considered the granting of a loan for 
purposes of IRPS 82-3. 

Therefore. IRPS 82-3 is amended as * 
follows. Under heading II. Multiple 
Croup Charters, the third paragraph 
deals with the "first multiple group field 
of membership category." the subject of 
this amendment. The following 
sentences should be added to the end of 
that paragraph: 

for purposes of this IRPS, 8 ' well-denned 
area as determined by the Regional Director" 
may mean a well-defined area of both the 
home office and on existing branch office of a 
Federal credit union. In addition, the term 
"branch office" shall mean any office 
associated with the home office of a Federal 
credit union where an employee accepts 
payment on shares and disburses loans, 
including lines of credit but not including 
overdraft protection of ATM machines. 

Of course, all other portions of IRPS 82- 
3 remain operative. The NCUA Board 
continues to find that IRPS 82-3. with 
the amendment herein adopted will 
result in fields of membership that meet 
the membership requirements of Section 
109 of the Federal Credit Union Act (12 
U.S.C. 1759). 

List of Subjects in 12 CFR Part 701 

Credit unions. 

Dated: May 12.1983. 

Rosemary Brady. 

Secretary of the NCUA Board 

in* Doc IMJ'M KilmJ «n| 

BILLING COO€ 7SJS-C1-N 


12 CFR Part 700 

Definitions; Limited Income Credit 
Unions 

agency: National Credit Union 

Administration. 

action: Final regulation. 

Summary: On March 16.1983. 48 FR 
11130, the National Credit Union 
Administration (NCUA) published for 
public comment a proposal to amend its 
defintion of low income credit unions to 
include those predominantly serving 
student members. The NCUA has 
adopted this change. The change will 
enable credit unions predominantly 
serving student members to accept 
insured share accounts from non- 
members. including local businesses, 
philanthropic organizations and others. 
These funds may in turn be used for 
loans to members, including students, 
and for other purposes. 

EFFECTIVE DATE: May 12. 1983. 

ADDRESS: National Credit Union 
Administration. 1776 C Street. N.W.. 
Washington. D.C 20458. 

FOR FURTHER INFORMATION CONTACT: 
Harry Blaisdell. Director. Department of 
Administration, or Robert M. Fenner. 
Director, Department of Legal Services 
at the above address or telephone (202) 
357-1055 (Mr. Blaisdell) or 357-1030 (Mr. 
Fenner). 

SUPPLEMENTARY INFORMATION: F.ight 
comment letters were received. Seven of 
the eight commentors supported the 
proposed addition to the regulation. 
Several commentors suggested that 
some limit be placed on the rule by 
defining "student", To clarify the 
Board’s intent, student has been defined 
in the regulation as any member 
enrolled as a full-time or part-time 
student in a college, university, high 
school or vocational school. Two 
commentors suggested that the NCUA 
encourage or perhaps even mandate the 
involvement of school officials in the 
operation of student credit unions. The 
NCUA Board believes that school 
officials will take an interest in working 
with their student run credit unions 
without further regulation. Due to 
NCUA’s policy of deregulation and 
belief that credit unions should manage 
their own affairs, no further regulations 
are promulgated at this time. The one 
commentor opposed to the proposed 
change reasoned that the poor track 
record in the collection of student loans 
indicates that student credit unions 
could incur losses that would result in 
liquidation, creating a drain on the 
Share Insurance Fund. The Board is 
convinced that with proper loan granting 


procedures, this change will support 
public policy goals without presenting 
undue risk to the insurance fund. Also, 
to eliminate any confusion, it should be 
noted shares attracted to a student 
credit union pursuant to this change may 
be loaned or invested in any manner 
that is lawful, and are not limited solely 
to making loans to students. After 
reviewing all of the comments, the 
NCUA Board has determined that the 
proposed change should be invoked 
defining students as members who are 
enrolled full-time or part-time in a 
college, university, high school, or 
vocational school. 

Federal credit unions "serving 
predominantly low income members." 
as that phrase is defined by the NCUA 
Board are authorized pursuant to 
Section 107(6) of the Federal Credit 
Union Act (12 U.S.C. 1757(6)) to receive 
insured share, share draft and share 
certificate accounts from non-members 
Section 700.1(i) of NCUA’s regulations 
(12 CFR 700.1(i)) defines 
"predominantly" to mean a simple 
majority. The amended 5 700.1(h) now 
defines "low income members" to 
include members below certain income 
levels published by the U.S Department 
of l<abor, certain members residing in 
public housing projects, members who 
qualify as recipients in community 
action programs and members who are 
students as defined above. In both 
55 700.1(h) and 700.1(1) there was an 
incorrect reference to Section 101(4) of 
the Federal Credit Union Act. The 
amended sections have been corrected 
and now refer correctly to Section 101(5) 
of the Act. 

The expanded definition of low 
income members allows credit unions 
serving predominantly student members, 
e.g. credit unions sponsored by colleges, 
high schools, vocational schools or 
universities or student groups thereof, to 
receive insured accounts from 
individuals, corporations and 
philanthropic organizations. These funds 
may in turn be used for student loans to 
members, including student members for 
books, tuition and housing, and for other 
permissible purposes. The expanded 
regulation will foster self-help among 
student credit unions. 

Regulatory Flexibility Analysis 

This rule will not have a significant 
impact on a substantive number of small 
credit unions (less than $1 million 
assets). Therefore, a Regulatory 
Flexibility Analysis is not required. 5 
U.S.C. 605(b). 

EfftH tivr data :This final rule is being 
made effective in less than 30 days 
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because it relieves restrictions. 5 U.S.C. 

553(d)(1). 

List of Subjects in 12 CFR Part 700 

Credit unions. 

By the National Credit Union 
Administration Board on the 12th day of May. 

H*3. 

(12 U S.C. 1752(5). 1757(6), 1766(a)) 

RoMsnflfy Brady, 

Secretary of the Boardl 

PART 700H AMENDED) 

Accordingly. 12 CFR Part 700.1 (h) and 
(i) is revised as set forth below: 

5700.1 1 Amended | 

• » • « • 

(h) Pursuant to Section 101(5) of the 
Federal Credit Union Act. the term “low 
income members’* shall include (1) those 
members whose annual income fulls nl 
or bdow the lower standard of living 
classification us established by the 
Bureau of Labor Statistics. U.S. 
Department of Labor. (2) those members 
who are residents of a public housing 

C jcI who qualify for such residency 
use of low income. (3) those 
members who qualify os recipients in a 
community action program, and (4) 
those members who ure enrolled as full¬ 
time or part-time students in a college, 
university, high school, or vocational 
ichool. 

(i) As used in Section 101(5) of the 
Federal Credit Union Act, the term 
'predominantly” is defined as a simple 

majority. 

' • > 4 • 

jmiiv 

cooe < 410 - 01 -* 

12 CFR Part 701 
loan Interest Rates 

agency: National Credit Union 

Administration. 

action: Final rule. 

Summary: This rule continues the 21% 
Federal credit union loan interest rate 
f elling through November 12.1984. The 
21 percent ceiling was scheduled to 
expire on September 4. 1983. This rule is 
necessary because of interest rate 
fluctuations and continued high costs of 
tunds for Federal credit unions. 

Oates: Effective date: May 12.1983. 
Expiration date: November 12 .1984 or 
* s otherwise determined by the NCUA 
Board. 

adoress: National Credit Union 
Administration, 1776 G Street. N.W., 
Washington, D.C. 20456. 

£06 FURTHER INFORMATION CONTACT: 

oberi M. Fenner, Director. Department 


of Legal Services or Vince Olive, 

Director. Department of Statistics, at the 
above address. Telephone numbers: 

(202) 357-1030 (Mr. Fenner): (202) 357- 
1065 (Mr. Olive). 

SUPPLEMENTARY INFORMATION: 
Background 

Public Law 98-221 raised Ihe interest 
rate ceiling for Federal credit unions 
from 1 percent per month (12 percent per 
year) to 15 percent per year. It also 
authorized Ihe NCUA Board to set a 
higher limit, after consultation with 
Congress and other Federal financial 
agencies, for a period not to exceed 18 
months, if the Board should determine 
that (i) money market interest rates have 
risen over the preceding six months and 
(ii) prevailing interest rate levels 
threaten the safety and soundness of 
individual credit unions as evidenced by 
adverse trends in liquidity, capital, 
earnings and growth. 

On December 3.1980. the NCUA 
Board, having consulted with the 
appropriate Congressional committees, 
the Department of the Treasury, and 
other Federal financial regulatory 
agencies, determined that these 
conditions had been met. The Board 
therefore raised Ihe interest rate ceiling 
to 21 percent for a nine month period. In 
subsequent actions. Ihe Board extended 
the period governed by Ihe 21 percent 
ceiling. The current 21 percent ceiling is 
scheduled to expire on September 4. 

1983. 

Economic Conditions 

There are a number of possible 
definitions of “money market interest 
rates” as that term is relevant to Federal 
credit unions and any decision by the 
NCUA Board concerning the Federal 
credit union loan interest rate ceiling. 

The Board believes, however, that the 
best indicator of money market rates for 
this purpose is the actual cost of funds 
experienced by Federal credit unions. 

The cost of binds to Federal credit 
unions during the previous six months 
has increased, presumably due to 
various factors including increased 
competition, deregulation of share 
account and deposit rate ceilings, and a 
reevaluation of the proper balancing of 
the interests of borrowers and savers. 
During 1981, the cost of credit union 
funds—total dividends plus interest on 
borrowed money—as a percent of 
average total savings and borrowed funds 
was 7.7%. During 1982, the cost of funds 
ratio rose to 8.36%. with most of the 
Increase occurring in the last six months 
of the year. The increase in costs was 
the direct result of credit unions paying 
significantly higher dividend rates in 
1982 than in 1981 and the increasing 


proportion of credit union savings held 
in interest sensitive type accounts. The 
average cost of regular shares to Federal 
credit unions in 1981 was 6.76% 
compared to 7.63% in 1982. In addition, 
credit unions had nearly $2.2 billion in 
IRA/Keogh and money market accounts 
as of December 31.1982. The average 
rates paid on these accounts at year-end 
1982 were 11,77% and 9.95% respectively. 

Federal credit union assets and 
savings, on the average, grew at a 
relatively rapid pace during 1982 and the 
first three months of 1983. Liquidity also 
improved during 1982 due to rapid 
savings growth in relation to modest 
loan growth. However, loan demand is 
expected to increase as the economy 
continues to recover. This could lead lo 
a significant drop in liquidity as has 
been the case during previous periods ol 
economic recovery. In addition, if 
interest rates should increase above 
their current levels. Federal credit 
unions whose poor earnings will not 
permit them to pay competitive 
dividends could experience outflows of 
savings and a resulting decline in 
liquidity. 

Below normal earnings during 1979 
and 1980 prevented Federal credit 
unions from building their capital. The 
ratio of capital—regular reserves plus 
other reserves, the allowance for loan 
losses and retained earnings—to total 
assets declined from 6.2 percent to 0.0 
percent from year-end 1979 to year-end 
I960. Improved earnings during 1981 
resulting from additional flexibility 
provided to Federal credit unions on 
loan rales and a modest increase in 
loans outstanding caused the capital 
ratio to increase. However, during 1982, 
the capital ratio declined slightly 
because earn lugs did not Increase as 
rapidly as assets during the year. If the 
economy does not recover as expected, 
potential losses on credit union loans 
could erode capital. 

Although credit union earnings were 
moderately higher than the previous 
year’s earnings, they grew nearly 17 
percent slower in the last six months of 
the year than they did during the 
]anuary-|uly 1982 period. This resulted 
from the drop in market rates and an 
increase in cost of credit union funds 
that occurred over the last half of the 
ycur. 

The trends in liquidity, capital 
earnings and growth are thus mixed and 
in a state of uncertainty when viewed 
on a system wide basis. Viewing 
individual cases, and supervisory 
problem cases in particular, a number of 
credit unions continue to suffer clearly ' 
adverse trends in all or many of these 
areas. Prevailing interest rate levels at 
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most of these credit unions are in the 
15-21 percent range for one or more 
categories of new loans. Thus, a 
lowering of the ceiling would 
necessarily reduce the earnings of these 
credit unions, stifle their recovery 
prospects and create or exacerbate 
adverse trends in capital and growth. 

Accordingly, the NCUA Board has 
found that conditions exist warranting 
the continuation of a Federal credit 
union loan interest rate ceiling above 15 
percent. 

Extension of tnterest Rate Ceiling 

The NCUA Board is therefore 
extending the 21 percent interest rate 
ceiling for a period of 18 months from 
the date of this decision. Federal credit 
unions will continue to be able to charge 
interest rates of up to 21 percent per 
year on the unpaid balance inclusive of 
all finance charges. The ceiling will 
expire on November 12.1984. unless 
otherwise ordered by the NCUA Board. 
The ceiling is being extended at this 
time in order to facilitate planning by 
credit union officials. Due to the time lag 
encountered in making changes to data 
processing systems and the time 
necessary to revise forms, without the 
change credit unions would now have to 
begin planning for the expiration of the 
interest rate ceiling. A delay in 
extending the ceiling could therefore 
result in additional costs being incurred 
by Federal credit unions. 

The NCUA Board does not expect thpt 
this extension of the present ceiling will 
result in any increase in loan rates 
charged by Federal credit unions. 

Rather, the ceiling is being extended so 
that the board of directors of each credit 
union will continue to have the 
flexibility to react to economic 
conditions in the manner that is in the 
best interests of their members. 

Regulatory Procedures 

The NCUA Board has determined that 
notice and public comment on this rule 
are impractical and not In the public 
interest, 5 U.S.C. 553(b)(B). Due to the 
need for a planning period and the 
threat to the safety and soundness of . 
individual credit unions with insufficient 
flexibility to determine loan rates, an 
immediate extension of the 21 percent 
interest rate ceiling is necessary. For 
these reasons and because the rule 
relieves a restriction, the Board has 
determined not to provide a delayed 
effective date. 5 U.S.C. 553d. 

For the same reasons and because the 
change will increase the management 
flexibility and competitive positions of 
small credit unions, a regulatory 
flexibility analysis is not required. 5 
U.S.C, 603(a). 604(a). Since the rule will 


relieve burdens and delays will cause 
unnecessary harm, the NCUA Board 
also finds that full and separate 
consideration of all the requirements of 
the Regulatory Simplification Act is 
impracticable. However, the NCUA 
Board has considered a number of these 
policies, as set forth In the preamble 
above. 

Authority: 12 U.S.C. 1757{5HA)(vi)(l), 
1757{5)(A)(lx). 1766. 

List of Subjects in 12 CFR Part 701 

Credit unions. 

Accordingly, NCUA amends § 701.21- 
1A of its rules and regulations as set 
forth below. 

Dated: May 12.1963. 

Rosemary Brady, 

Secretary of the Board. 

PART 701-ORGANIZATION AND 
OPERATION OF FEDERAL CREDIT 
UNIONS 

} 701.21-1A | Amended 1 

Section 701.21-1 A paragraph (c) is 
amended by replacing the date 
‘ September 4,1983” with the date 
“November 12,1984“ each time it 
appears and by replacing the date 
“September 5,1983“ with the date 
“November 13.1984“ each time it 
appears. 

|PR Due »~U7«6 POM! 5-atHSX 445 •*»} 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 71 

(Airspace Docket No. 83-AWP-1) 

Alteration of Transition Area, Elko, 
Nev. 

agency: Federal Aviation 
Administration (FAA) DOT. 
action: Final rule; request for 
comments. 

summary: This amendment alters the 
description of the Elko, Nevada. 700 foot 
transition area by adding a circular 
extension. This amendment is necessary 
to provide additional controlled 
airspace for a new instrument approach 
procedure using the newly installed 
localizer (LOG) and distance measuring 
equipment (DME). 

OATES: Effective 0900 G.nU., September 
2.1983. Comments on the rule must be 
received by June 29.1983. 
adoresses: Send comments on the 
proposal in triplicate to Director. 

Federal Aviation Administration, Attn: 


/ Rules and Regulations 


Chief. Airspace and Procedures Branch 
AWP-530,15000 Aviation Boulevard. 
Lawndale. California 90261. A public 
docket will be available for examination 
in the Office of the Regional Counsel. 
Federal Aviation Administration. 15000 
Aviation Boulevard. Lawndale. 
California 90281. telephone: (213) 536- 
6270. 

FOR FURTHER INFORMATION CONTACT: 

Mateo M. Palenzuela, Airspace and 
Procedures Branch. Air Traffic Division, 
Federal Aviation Administration, 15000 
Aviation Boulevard. Lawndale. 
California 90261. Telephone (213) 536- 
6182, 

SUPPLEMENTARY INFORMATION: 

History 

The purpose of this amendment to 
Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) is to 
designate a 700 foot transition area 
extension to provide controlled airspace 
for IFR operations. This amendment 
represents a change in the technical 
description of the transition area and 
imposes no greater constraints on the 
public than presently exists. 

Request for Comments on the Rule 

Although this action is in the form of a 
final rule and was not preceded by 
notice and public procedure, comments 
are invited on the rule. When the 
comment period ends, the FAA will use 
the comments submitted, together with 
other available information, to review 
the regulation. After the review, if the 
FAA finds that changes are appropriate. 
It will initiate rulemaking procedures to 
amend the regulation. Comments that 
provide the fuctual basis supporting the 
views and suggestions presented are 
particularly helpful in evaluating the 
effects of the rule and determining 
whether additional rulemaking is 
needed. Comments are specifically 
invited on the overall regulatory, 
aeronautical, economic, and energy 
aspects of the rule that might suggest the 
need to modify the rule. 

The Rule 

The purpose of this amendment to 
Subpart G of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) is 
to alter the description of the Elko. 
Nevada, transition area by adding a 
circular extension which is predicated 
on the installation of the LOC and DMR 
Section 71.181 of Part 71 of the Federal 
Aviation Regulations was republished in 
Advisory Circular AC 70-3A dated 
january 3,1983. 

Under the circumstances presented, 
the FAA concludes that there is an 
immediate need for a regulation to 
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redesignate airspace based on the new 
approach navigational aids. Therefore, I 
find that notice or public procedure 
under 5 U.S.C. 353(b) is contrary to the 
public interest. 

list of Subjects in 14 CFR Part 71 
Aviation safety. Transition area. 
Adoption of the Amendment 
PART 71—(AMENDED) 

Accordingly, pursuant to the authority 
delegated to me by the Administrator 
f 71 181 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 

(as amended) is further amended, 
effective 0901 G.m.t., September 2.1982. 
as follows: , 

571.181 Elko, Nevada. (Amended) 

Following • * * “above the surface 
within” add “a 9.5 mile radius of Elko 
Municipal Airport (latitude 40*49*35"N., 

longitude 115*47'20“W.) and within 
• • • •• 

(Secs 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C 1348(a). 1354(a), and 1510, 
Executive Order 10854 (24 FR 9565): Sec. 6(c), 
Department of Transportation Act (49 U.S.C. 
19S5|c)0; and 14 CFR 11.69) 

Note,—The FAA hai determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments ore necessary to 
keep them operationally current. It 
therefore—(1) Is not a "major rule” under 
Executive Order 12291; (2) is not a 
■’sitfnifiaint rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034: 

February 26, 1979): and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
■ routine matter that will only affect air 
traffic procedures and air navigation, it is 
certified that this rule will not have a 
significant economic impact on a substantia) 
number of small entities under the criteria of 
the Regulatory Flexibility Act. 

Issued in Los Angeles, California, on May 

4 . 1%3 

Alex Hammond, 

Acting Director, Western-Pacific Region. 

I* ***- »-lJMl PIW ft «| .m] 

»LLJ*G COOE 4I10~1S~M 


U CFR Part 71 

•Airspace Docket No. 63-AWA-6) 

Alteration of VOR Federal Airways; 
Albuquerque, NM. Area 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Final rule. 

Summary: This action revokes certain 
alternate VOR Federal Airways and 
^numbers other alternate airway 
segments in the Albuquerque, NM. area. 


This action eliminates the assignment of 
alternate airway segments for the 
affected airways and supports the 
FAA's commitment to the International 
Civil Aviation Organization (ICAO) lo 
phase out alternate airway descriptions 
from the National Airspace System. 

EFFECTIVE DATE: August 4. 1983. 

FOR FURTHER INFORMATION CONTACT: 

Bill Hill, Airspace Regulations and 
Obstructions Branch (AAT-230), 
Airspace-Rules and Aeronautical 
Information Division, Air Traffic 
Service, Federal Aviation 
Administration. 800 Independence 
Avenue. SW.. Washington. D.C. 20591; 
telephone: (202) 425-8783. 

SUPPLEMENTARY INFORMATION: 

History 

On March 24,1983, the FAA proposed 
to amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to: (1) 
Revoke V-12S between Zuni. NM, and 
Albuquerque. NM; (2) revoke V-421W 
between Gallup. NM. and Farmington, 
NM; (3) redesignate V-190S between St. 
Johns. AZ, and Albuquerque. NM. as V- 
234; (4) redesignate V-12S between 
Albuquerque. NM. and Anton Chico. 

NM. as V-234; (5) revoke V-83E 
between Otto. NM, and Sante Fe, NM; 

(6) revoke V-19W between Socorro. NM. 
and Albuquerque. NM; and (7) 
redesignate V-19E between Socorro, 

NM. and Albuquerque, NM, as V-187. 
This action will reduce chart clutter by 
eliminating airway segments that are no 
longer needed for flight planning or air 
traffic control and also support our 
commitment to ICAO to phase out 
alternate airway descriptions in the 
North American Airway System. 
Interested parties were invited to 
participate in this rulemaking 
proceeding by submitting written 
comments on the proposal to the FAA. 
No comments were received. This 
amendment is the same as that 
proposed in the notice. Section 71.123 of 
Part 71 of the Federal Aviation 
Regulations was republished in 
Advisory Circular AC 70-3A dated 
January 3.1983. 

The Rule 

This amendment to Part 71 of the 
Federal Aviation Regulations revokes 
and/or renumbers certain alternate 
airway segments in the Albuquerque, 
NM, area. 

List of Subjects in 14 CFR Part 71 

VOR Federal airways. 


Adoption of the Amendment 

PART 71—[ AMENDED! 

Accordingly, pursuant to the authority 
delegated to me. 5 71.123 of Part 71 of 
the Federal Aviation Regulations (14 
CFR Part 71) is amended, effective 0901 
G.m.t., August 4,1983, as follows; 

V -12 /A mended/ 

By deleting the words including a south 
alternate via [NT Zuni 104’ and Albuquerque 
253* radials" and ", including a S alternate 
from Albuquerque to Anton Chico via INT 
Albuquerque 103* and Anton Chico 249‘ 
radials". 

V-190 lA mended/ 

By deleting the words ", including a south 
alternate vio INT St. Johns 065* and 
Albuquerque 229’ radials*'. 

V-A21 (Amended/ 

By deleting the words ". including a west 
alternate via INT Callup 006* and Farmington 
233* radials". 

V-S3 (Amended/ 

By deleting the words ". including an east 
alternate via INT Otto 019* and Santa Fe 117* 
radials". 

V-234 /Amended/ 

By deleting the words "From Anton Chico, 
NM?* and substituting for them the words 
"Prom St. Johns. AZ, via INT St. Johns 085* 
and Albuquerque. NM. 229* radials; 
Albuquerque: INT Albuquerque 103* and 
Anton Chico, NM, 249* radials. Anton 
Chico;". 

V-19 (Amended] 

By deleting the words **. including a W 
alternate via INT Socorro 343* and 
Albuquerque 199* radials. and also an E 
alternate via INT Socoito 015* and 
Albuquerque 160* radials". 

V-187 (Amended/ 

By deleting the words *Trom Albuquerque. 
NM. via" and substituting for them the words 
"From Socorro. NM, via INT Socorro 015* and 
Albuquerque. NM. 160* radials; 
Albuquerque;",. 

(Secs. 307(a) and 313(a), Federal Aviation Act 
of 1958 (49 U.S.C. 1348(a) and 1354(a)): Sec. 
8(c). Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.69) 

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It. 
therefore—(1) is not a "major rule" under 
Executive Order 12291: (2) is not a 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 28,1979); and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this Is 
a routine matter that will onty affect air 
traffic procedures and air navigation, it ia 
certified that this rule will not have a 
significant economic impact on a substantial 
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number of smell entities under the criteria of 
the Regulatory Flexibility Act 
Issued In Washington. D.C, on May 17, 
1983. 

B. Keith Potts, 

Manager. Airspace-Rules and Aeronautical 
Information Division. 

{Fit Doc EMITS FIW V-KMB. S 45 «m| 
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DEPARTMENT OF THE TREASURY 
Customs Service 
19 CFR Part 177 
|T.O. S3— 1161 

m 

Tariff Classification of Footwear 

agency: U.S. Customs Service, 

Treasury. 

action: Final position and guidelines. 

summary: This document sets forth: (1) 
Customs position regarding the proper 
interpretation of provisions in the Tariff 
Schedules of the United States 
pertaining to imported footwear having 
foxing or a foxing-like band applied or 
molded at the sole and overlapping the 
upper, and (2) guidelines relating to the 
characteristics of foxing and a foxing- 
like band. 

EFFECTIVE DATE: June 22,1983. 

FOR FURTHER INFORMATION CONTACT: 

Donald F. Cahill. Classification and 
Value Division, U.S. Custom Service. 
1301 Constitution Avenue. NW.. 
Washington, D.C. 20229 (202-568-8181). 

SUPPLEMENTARY INFORMATION: 

Background 

By notice published in the Federal 
Register on January 25.1982 (47 FR 
3375), Customs solicited public 
comments regarding: (a) The 
interpretation of the exclusionary 
parenthetical clause in the superior 
heading to item 700.58, Tariff Schedules 
of the United States (TSUS) (19 U.S.C. 
1202), pertaining to imported footwear 
having "foxing or a foxing-like band" 
applied or molded at the sole and 
overlapping the upper, and (b) whether 
Customs should change its uniform and 
established practice of classifying shells 
for “moon boots", a type of footwear, 

• imported with an equal number of 
removable liners as separate tariff 
entities, dutiable individually, or 
whether the shells and liners should be 
classified as tariff entities pursuant to 
the doctrine of entireties. Interested 
parties were given until March 26.1982, 
to submit comments on the proposal. 
Pursuant to a request to extend the 
period of time for the submission of 


comments. Customs published a notice 
in the Federal Register on March 22. 

1982 (47 FR 12194). extending the period 
of time to April 28.1982. 

Because of the numerous substantive 
and conflicting comments received in 
response to the more significant issue to 
question (a) relating to foxing, question 
(b) relating to the issue of entireties was 
treated separately. Question (b) was the 
subject of a document prepared for 
publication in the Federal Register, in 
which Customs held that moon boots 
with separable liners are entireties for 
tariff purposes. 

The issue raised in question (a) of 
what constitutes “foxing or a foxing-like 
band, " which is the subject of this 
document, has become more critical 
with the advent of the new TSUS 
classifications that replaced item 700.60. 
TSUS. Shoes which were dutiable at 20 
percent ad valorem now demand a rate 
from 37.5 percent to 67.4 percent 
(equivalent rate) depending on whether 
Customs finds them to (1) have “foxing 
or a foxing-like band" of (2) in the case 
of slip-on type shoes, have “a foxing or a 
foxing-like band wholly or almost 
wholly of rubber plastics." 

In view of the many divergent 
opinions held by the importing 
community, the domestic shoe industry, 
and Customs officers regarding the 
meaning of the terms “foxing'* and 
“foxing-like band", Customs decided to 
solicit comments on the understanding 
of these terms within the footwear 
industry and the effect of such 
understanding on the tariff classification 
of footwear. Twenty-five comments 
were received in response to the notice 
of January 25.1982. There follows a 
summary of these comments and 
Customs analysis and position, 
including Customs guidelines on the 
characteristics of foxing and a foxing- 
like band. 

Position of Domestic Shoe Industry 

'Die basic thrust of the arguments set 
forth on behalf of the domestic shoe 
industry is that the "foxing" language of 
the tariff schedules should be broadly 
construed. 

(t) Position of Domestic Shoe Industry: 

“ Foxing " Concepts 

It is asserted that the language of the 
TSUS “foxing" provisions is broad 
enough to cover two basic concepts of 
foxing, namely “heel cap" foxing and 
“sole/upper reinforcement" foxing. 

The basic purpose of both types of 
foxing is to reinforce the shoe at a point 
of particular wear of stress (/>.. the 
back of the heel or the sole/upper 
juncture) and thus assure the shoe's 
structural integrity. The “heel cap" type 


of foxing has its classic application in 
traditional leather shoemaking while the 
"sole/upper reinforcement" type 
developed with the advent of the use of 
non-leather materials in footwear 
manufacture. 

(2) Position of Domestic Shoe Industry 
Foxing-like Band 

There is no standard trade definition 
for the term “foxing-like band." 
However, it is necessarily broader in 
scope than “foxing." Webster's New 
International Dictionary 2d. ed. (1943), p. 
1431, defines “like" as an adjective: 

Having the same, or nearly the same, 
appearance, qualities or characteristics, 
similar 

Webster’s New Twentieth Century 
Dictionary 2d. ed. (1961). p. 1048, defines 
“like" as: 

Similar, having the same or nearly the 
same qualities, characteristics, etc. 

Therefore, a "foxing-like band" has 
the same, or nearly the same 
appearance, qualities or characteristics 
of “foxing." It follows that something 
which is molded to look like “foxing" is 
“a foxing-like band" even if it performs 
no function whatsoever. Undoubtedly, 
Congress understood this, and used 
“foxing-like band" to broaden the 
historical protection afforded the 
domestic shoe industry through the 
foxing parenthetical exception. A non¬ 
functional design or structural feature 
which simulates the appearance of 
“foxing” is “a foxing-like band" 

(3) Position of Domestic Shoe Industry: 
Unit Molded Construction 

The use of unit molded bottoming 
materials (/>., plastic or rubber bottoms 
in which the heel and sole are molded as 
a single unit) has grown in importance in 
recent years in connection with the 
production of both leather and non- 
leather footwear, especi illy so-called 
"casuals." 

Unit molding encomptuses two 
distinct manufacturing processes. In pre¬ 
molded construction, a pre-formed 
molded unit sole is separately attached 
to the upper after lasting. In direct 
molding, the molded sole is. at the time 
of its formation, molded directly to the 
assembled and lasted upper in a single 
step. When the soling compound is 
introduced into the mold in liquid form, 
the process is often called "direct 
injection molding." In both, there is by 
design a “foxing or a foxing-like band 
* * * molded at the sole and 
overlapping the upper." 

In order to make the shoe conform to 
the shape of the wearer's foot as well as 
to disperse the tension exerted on the 
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tides of the upper by the sole during 
wearing, lasts |/>,. the foot-shaped 
forms around which shoes are 
constructed) are uniformly engineered 
with varying degrees of convex 
curvature along the bottom (sole side) of 
the last. Unit molded soles are unique in 
that they are always specifically 
ensim’ered to contain a "cupping 
radius," that'is. a concave curvature 
along the top surface of the mold 
corresponding to the numerous points of 
radius of the bottom of a specific last. 
Because a cupping radius is present, the 
unit sole appears roughly U-shaped in 
cross section. The “U-shape" permits the 
sole to ensconce the lasted upper, thus 
assuring total superposition and 
complementary adhesion of sole and 
upper It should therefore be obvious 
that the cupping radius in unit molded 
footwear is indicative of “foxing or a 
foxing-like band." Clearly, the cupping 
radius is integral to the formation of 
foxing Without the cupping radius, the 
shoe would be structually unstable at 
the juncture of sole and upper. 

The Customs Service has held that 
particular unit molded shoes had 
foxing or a foxing-like band * * * 
molded at the sole and overlapping the 
upper” for the reason that the shoes 
involved have a unit sole with a lip or 
flange which extended well above the 
feather line. 

According to the domestic shoe 
industry, this line of reasoning, to wit, 
presenting the issue of “overlap” as a 
question of degree and of external 
appearance, is erroneous for several 
reasons. First, the TSUS language does 
not specify that a certain amount of 
overlap must be present, nor does it 
require “foxing or a foxing-like band” to 
resemble foxing on the outside of a 
weaker. The TSUS requires only that 
foxing or a foxing-like band be present, 
nnd that there be “overlap of the upper.” 

Second, the presence of a lip or flange 
,s sufficient, but not a necessary 
P*idition of having a foxing, if there is a 
jp or flange, there will be foxing, but a 
hp or flange need not be present for 
there to be a foxing. A lip or flange is an 
extension of the foxing in a unit molded 
The foxing itself is present in the 
wle because the unit molded bottom is 
u **naped in cross section. 

A foxing or foxing-like bund in a unit 
Guided so| e may “overlap the upper" in 
or both of two ways. First, the 
,° Mn S could. by virtue of on extended 
I above the feather 


l here can be no doubt that, in such a 
cose, the foxing of the unit sole would 
overlap the upper.” But in addition to 
, 1 'VP® of overlap, a unit sole will 
Wa y* overlap the upper" by virtue of 


its clipping radius, even if no lip or 
flange is present. In the shoe industry, 
“upper" is more than the shoe material 
above the feather line which is exposed 
to view in the finished product. Upper 
also includes a "lasting allowance” of 
materia! which is turned under at the 
feather line and secured to the bottom of 
the insole and the top of the molded unit 
sole. Because a unit sole is, by virtue of 
its cupping radius, U-shaped in cross 
section, there will always be an overlap 
of the upper below the feather line. 

Customs has always taken the 
position that a foxing-like band 
"overlaps the upper" only when it 
overlaps the exterior surface area of the 
upper (/,&, extends above the feather 
line). There is no basis in reason or law 
for restricting the foxing exclusion in 
this manner. While the feather line test 
is implicit in the expressed statutory 
requirement that Customs classify 
footwear on the basis of the 
proportional composition of the 
“exterior surface area” of the upper, the 
foxing exclusion contains no such 
lungunge. Thus, Congress must have 
recognized that a foxiog need not extend 
over the feather line to accomplish its 
function of reinforcing and 
supplementing the attachment of sole 
and upper. While indeed the vast 
majority of unit molded footwear does 
have a lip or flange extending above the 
feather line, all unit molded footwear 
has a cupping radius or “U-shapc" 
which creates, in the plain sense of the 
term, an “overlapping of the upper.” 

( 4 ) Position of Domestic Shoe industry: 
Slip-lasted (California) Construction 

The slip-lasted (California) 
construction is utilized mainly for casual 
shoes and sandals; a classic example is 
a fabric, leather or plastic casual shoe, 
either closed upper or open toe/open 
back, with an Insole or unit blended 
insole, an outsole, wedge or heel. 

The slip-lasted method is similar to 
autoclave construction in that it 
incorporates a foxing or functional 
foxing-like band as an intrinsic design 
feature. As with autoclaved footwear, 
the purpose of this foxing or foxing-like 
hand is to provide structural integrity to 
the shoe by reinforcing the attachment 
of the sole and upper. 

It is argued that the incorporated 
foxing strip constitutes a "foxing or a 
foxing-like band applied * 4 * at the 
sole and overlapping the upper." The 
material resembles a traditional sneaker 
foxing and serves the function of a 
foxing, namely, the securing and 
reinforcement of the attachment of the 
sole to the upper. Thus, the foxing 
furnishes the major connection between 
upper and sole. Moreover, it is clear thnt 


a slip-lusted foxing or foxing-like band 
is a distinct component "applied at the 
sole and overlapping the upper." 
Although the production process 
requires that the foxing strip first be 
stitched to the upper materia! and then 
cemented or otherwise attached to the 
bottom of the unit blended insole 
assembly, it is certainly “applied * * * 
at the sole” inasmuch as it is secured 
between insole and outsole. as in the 
traditional autoclaved sneaker. 
Furthermore, because the foxing strip is 
stitched at a point above the insole and 
then turned down, there will necessarily 
be an "overlapping of the upper." 

(5) Position of Domestic Shoe Industry: 
legislative Intent 

An analysis of the legislative history 
of the 1983 TSUS foxing provision 
demonstrates that; 

(1) Congress intended the provision to 
have an application coextensive with its 
broad commercial meaning; 

(2) Congress must be presumed to 
have known that in 1963. the term 
"foxing" was not confined in meaning to 
the vulcanized band characteristic of 
sneakers; 

(3) The I960 Tariff Commission 
Study's specific mention of a sneaker¬ 
like vinyl shoe in describing the intent of 
the foxing exclusion does not imply that 
the exclusion of such shoes exhausted 
the intent of the exception; and 

(4) To the contrary, the bruad 
language chosen and Congress' manifest 
desire to maximize the protection 
afforded the domestic rubber footwear 
industry by making all shoes 
competitive with U.S. made footwear 
subject to the American Selling Price 
(ASP), convincingly shows that 
Congress intended the TSUS language to 
apply to oil footwear containing any 
type of foxing or foxing-like bands. 

(6) Position of Domestic Shoe Industry; 
Trade Agreements Act of 2979 

An expansive meaning of the foxing 
provision is also supported by Congresd* 
use of language in recent statutory 
amendments which is similar to the 
foxing language found in item 700.55, 
TSUS. 

Specifically, item 700.60, TSUS, was 
replaced with items 700.57 through 
700.71, TSUS. These new item numbers 
became effective on July 1.1981. One of 
the new TSUS items (700.59) and the 
superior heading to three others (700.61- 
700.63) contain foxing language similar 
to that in the superior heading to items 
700.54 and 700.56. TSUS. In the case of 
the headings to items 700.61-700.63. 
TSUS. the language is nearly identical. 
However, item 700,59 contains a similar 
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foxing exclusion with a significant 
modification which specifies that the 
foxing or foxing-like band be wholly or 
almost wholly of rubber. 

The March 1981 Summary of Trade 
and Tariff Information on Rubber 
Footwear (USITC Publication 841) 
explains that items 700,81-700.83. TSUS, 
were "primarily intended to cover 
joggers/' A true "jogger" (a shoe 
designed for running) has a sole 
containing a wedge heel which is 
attached to the upper with cement only 
and overlaps the upper only at the heel 
and toe (unlike a traditional sneaker). 
These shoes are not unit molded and the 
soles are not molded to a specific last. 

The popularity of the true "joggers" 
has spawned an injection molded 
variety. Injection molding requires the 
use of a specific last with numerous 
points of radius and necessarily 
incorporates a cupping radius and a 
foxing or foxing-like band within the 
mold. The manifest prupose of the 
exclusionary language of the headings to 
items 700.81-700.63. TSUS, is to assure 
that these cheaper molded shoes are 
dutied at the generally higher rates 
applicable to items 700.84-700.71, TSUS. 
the general "other" category, which 
includes sneakers and tennis shoes and 
all others having "foxing or a foxing-Uke 
band." 

The International Trade Commission 
report (USITC Publication 841) also 
explained that one of the various shoe 
types covered by item 700.59. TSUS, is 
the so-called "espadrille." Imported 
varieties of these slip-on casuals are 
made using a variety of contraction 
techniques, including the slip-lasted 
(California) construction method and 
are distinguished by the fabric (usually 
jute) band securing the attachment of 
the sole to the upper. It is important to 
note that the language of item 700.59. 
TSUS. impliedly recognizes that 
regardless of how the espadrille is 
constructed this jute band is, in fact, a 
foxing or foxing-like band, for it 
specifically excludes from coverage 
under item 700.59, TSUS, only those 
shoes having a "foxing-like band wholly 
or almost wholly of rubber or plastics 
applied or molded at the sole and 
overlapping the upper" by negative 
implication, a shoe with foxing of fabric 
fa.g. jute) remains classifiable under 
item 700.59, TSUS. 

Clearly, a slip-lasted shoe containing 
a plastic rather than jute foxing strip 
contains a type of foxing which 
disqualifies it from classification under 
item 700.59. TSUS. Because a shoe 
containing foxing of any composition 
may not be classified under items 
700,81-700.83. TSUS. the only alternative 
is to classify such a shoe under items 


700.64-700.71, TSUS. the general "other" 
category which includes sneakers. 
Similarly, if the upper of the slip-lasted 
shoe is over 90 percent by surface area 
of rubber or plastics, it may not be 
classified under item 700.56. TSUS, 
because of the general foxing exclusion 
contained in the superior heading to that 
item. The only alternative is to classify 
such a shoe under items 700.64-700.71, 
TSUS. 

In the Trade Agreements Act of 1979 
(Pub. L 96-39. section 223(b), 93 Stat. 

144. 204). Congress used foxing language 
substantially similar to that employed in 
1963. but in particular contexts which 
convincingly negate the suggestion that 
the phrase "foxing or foxing-like band" 
was or is confined to the type of 
vulcanized rubber sole/upper 
reinforcement characteristic of sneakers. 
Rather, these recent TSUS amendments 
conclusively demonstrate that the foxing 
language has consistently been intended 
to have broad application to all types of 
foxing or foxing-like bands. 

(7) Position of Domestic Shoe Industry: 
Moon Boots 

One of the commenters representing 
the domestic shoe industry noted that a 
moon boot involved in the foxing issue 
is a unit sole construction having a pre¬ 
molded unit sole stitched to a non- 
molded upper. The sidewalls of the unit 
sole extend upward from the sole 
bottom for several inches before being 
stitched, at the top of the sidewall, to a 
non-molded upper. Customs, in Ruling 
Nos. 051928 and 062391, dated December 
1.1977, and September 14,1979, 
respectively, found that the sidewalls of 
the moon boot did not overlap the upper 
and consequently classified it under 
item 700.56. TSUS. 

However, according to the 
commenter. in Ruling No. 056047, dated 
|une 21,1978, Customs foun</ that a 
practically identical moon boot, except 
that the stitched-in lining extended 
down below the insole, had a foxing 
which overlapped the upper and 
therefore classified it under item 700.60. 
TSUS. In so doing. Customs apparently 
concluded that a pre-molded unit 
sidewall overlaps the upper only if the 
sidewall extends above the point on a 
shoe at which Customs considers the 
exterior surface area of the upper to 
begin, to wit. at the bottom of the insole. 
Nothing in the statute, its legislative 
history, or any judicial decision gives 
the slightest suggestion that the 
overlapping of the upper by the foxing 
must only occur at the insole. 

Plainly, the test should not depend on 
where the overlapping occurs, but rather 
if there is any overlapping of the upper 


by the foxing, for that is what the tariff 
provision requires. 

There is only one reasonable and 
logical way of construing the foxing 
exclusionary clause in a fashion which 
is consistent with its legislative history 
and does not expand upon the words of 
the provision itself. The overlapping of 
the upper can occur at any point where 
the upper material is overlapped by the 
foxing, whether that be at. below, or 
above, the insole. 

One commenter states that a moon 
boot having a band with the appearance 
of a foxing molded into the unit bottom 
at the point where the sole/upper joint 
would ordinarily be, possesses a 
"foxing-like" band. The same would be 
true if the boot possesses simulated 
"heel cap" foxing. 

Another commenter would exclude 
from classification under item 700.56. 
TSUS, a moon boot having a raised cast 
in the mold design which is molded at 
the sole, overlaps the upper (the 
remainder of the sidewall over which 
the raised design is superimposed), and 
presents a foxing-like appearance. 

Position of Importers 

The major premise underlying the 
arguments presented on behalf of the 
importers is that the foxing provisions of 
the TSUS should be interpreted 
narrowly. 

(!) Position of Importers: Legislative 
Intent 

Some importers take the position that 
the limited legislative history confirms 
the fact that the only footwear to be 
affected by the exclusionary language 
was confined to the traditional sneaker 
or tennis shoe. 

Other importers take a more liberal 
view asserting that the exclusionary 
language which precedes item 700.56. 
TSUS, was intended by Congress to 
preclude classification in that provision 
and its predecessors of imported 
footwear with plastic uppers "having 
general outward appearance of the 
traditional sneaker or tennis shoe." 

One commenter expressed the view 
that the legislative intent was accurately 
expressed in the following excerpt from 
the March 1981 Summary of Trade and 
Tariff Information on Rubber Footwear 
(USITC Publication 841). 

Item 700.59 provides for slip-on footwear 
and footwear with open toes or open heel** 
Items 700.61-700.83 provide for footwear that 
is held to the foot with the use of laces, 
buckles, or other fasteners and that is of 
cement construction and is primarily 
intended to cover loggers. Items 700,84. 
700.87. 700 69, and 700.71 provide for siiml*' 
footwear of other than cement construction, 
and primarily covers sneakers tr tennis 
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thoes. Hem 700.57 in the new nomenclature 
jirov ides for certain protective footwear. 

Another commenter pointed out that 
!hc limited scope of the phrase “foxing 
or foxing-like band” is confirmed in the 
August 1979 analysis of the Multilateral 
Trade Negotiations (MTN) Customs 
Valuation Agreement, which confirms 
that the intent was to separate sneaker 
type shoes (TSUS items 700.54-700.71) 
from joggers (TSUS items 700.61-700.63) 
through the utilisation of foxing 
terminology. (Committee on Finance, 

U.S. Senate MTN Studies 6, Part 2, p. 

n 

In order to reinforce their position that 
an exclusionary clause in the tariff 
acheduies should be narrowly 
interpreted, several commenters noted 
that it is of special significance that the 
Customs Court (now the Court of 
International Trade) found that an 
exception clause in a statute must be 
strictly construed in accordance with 
the legislative purpose underlying the 
statute International Seaway Trading 
Corp . v. United States, 69 Cust. Ct. 144. 
CD. 4355 (1972); Canadian Pac. Ry . Co* 
v United States* 73 F.2d 531. 834 (CCA 
4.1934). 

121 Position of importers: Common and 
Commercial Meaning 

It is a fundamental principle of 
customs law that tariff terms are to be 
construed in accord with their common 
meaning except that a different 
commercial meaning shall prevail in the 
absence of a clearly expressed 
legislative intent to the contrary. 

The common meaning of the term 
'foxing* * connotes tnm added to the 
epper of a shoe. However, the common 
meaning is limited to leather footwear. 

It is claimed that the common 
meaning was not intended by Congress 
because only rubber soled footwear is 
involved and the exclusionary language 
covers only those forms of foxing 
applied or molded at the sole and 
overlapping the upper. 

The term “foxing" has a different 
more precise meaning, a commercial 
designation, which applies to rubber 
»oled footwear with fabric uppers. A 
commercial designation which differs 
from the common meaning prevails over 
me common meaning. American 
Express Co. v. United States. 10 Ct. 

UjjL AppU. 295. TD. 38550 (1920), 

Commercial designation is established 
trough sworn testimony of those 
c *i>enc?nced in buying and selling the 
®*»xhandise at wholesale. Daniel Croon 
rj* Co ' v * United States. 58 Cual. Ct. 7. 

l ld67 l Appeal dismissed. 54 
CCPA 143 (1977). It is also established 
trough reference to published materials 
4 - f *n as the American Footwear 


Industries Association pamphlet entitled 
“The Art and Science of Footwear 
Manufacturing" (New York 1974), which 
defines the foxing in issue. See DcJIiff & 
Company Inc. v. United States. 59 CCPA 
101. C.A.D. 1047 (1972). 

Based on such sworn testimony and 
reference to published materials 
defining foxing, it has been established 
that the commercial meaning or the 
trade understanding of the term "foxing" 
is that it is a strip wrapped around a 
shoe at the point where the upper and 
sole are joined. It is a component 
separate from either the sole or the 
upper and secures the sole or bottom 
and upper. 

One commenter noted that a different 
definition for foxing exists. That 
definition is found in a B. F. Goodrich 
Company pamphlet entitled "Canvas 
Rubber and Koroseal Footwear 
Definitions" (1959). Foxing m that 
publication is described as: 

A thin narrow strip of material wrapped 
around the shoe upper, where it is joined with 
the outsole. which Is folded under before 
attaching the outsole to the upper. 

It is claimed that this type of foxing 
does not fall within the exclusion 
because it does not overlap the upper, 
which connotes an extension from one 
location to another. In this "foxing 
under" method the strip does not extend 
to the upper, but merely covers the 
upper, therefore, there is no overlap. 

(3) Position of Importers: 

Characteristics of Foxing 

A foxing is a strip of material which 
has the following characteristics: 

(1) Is separate from the sole or upper 

(2) Covers and secures the joint 
between the sole and upper. 

(3) Overlaps the upper and covers the 
juncture between the sole and upper. 
(One commenter suggests that the 
overlap should be significant and 
readily discemibte to the eye, and 
should be more than de minimus. 
Anything les9 than Mi inch "overlap" 
should be considered de minimus]; 

(4) Is a band, i.e., "a strip serving to 
join, hold together or integrate two or 
more things • * # a thin, flat encircling 
8trip, strap, or flat belted material 
serving chiefly to bind or contain 
something"; 

(5) Encircles the entire shoe; 

(6) Is attached by vulcanising. 

[Another commenter states that foxing 
may be attached by any means 
including cement, stitching, vulcanizing 
or molding); 

(7) Excludes components known by 
•another name clearly recognized in the 

trade, such as mock welts, toe bumpers. 


mud guards, wedge WTaps, California 
construction, and platform wraps; and 

(8] Excludes unit molded bottoms. 

In doubtful cases it is appropriate to 
look at the general class of footwear 
intended*to be covered by the tariff 
provisions involved in order to avoid a 
result which is obviously not in harmony 
with legislative intent 

(4) Position of Importers: 

Characteristics of a Foxing-like Band 

(1) There is no trade understanding or 
commercial designation for the term 
"foxing-like band." 

(2) Some of the briefs submitted on 
behalf of shoe importers indicate that a 
foxing-like band must be a separate 
component Other submissions maintain 
that there need not be a separate band. 
For example, foxing-like bands may be 
found on many sneakers with rubber or 
plastic uppers including shell molded 
and injected molded varieties. 

(3) A foxing-like band does not secure 
the joint between sole and upper. 
However, there is disagreement among 
the importers on this point. One 
commenter asserts that a foxing-like 
band must itself reinforce or supplement 
the juncture between the sole and upper 
of the footwear or must so closely 
simulate that function as to cause a 
person to reasonably believe that the 
foxing-like band is there solely for the 
purpose of reinforcement or to 
supplement. 

(4) A foxing-like band must be applied 
or molded at the sole and must overlap 
the upper. 

(5) A foxing-like band may be 
attached by methods other than 
vulcanization. 

(6) The term "foxing-like" does not 
mean a "simulated" foxing, but instead 
applies to that which has the same, or 
meariy the same appearance, qualities, 
or characteristics as a true foxing 
appearing on a traditional tennis or 
sneaker-type shoe. 

(7) The common meaning of the term 
"foxing-like band" is that it differs from 
“foxing" per se only with respect to 
functionality. 

(8) A foxing-like band is usually 
cemented rather than molded. 

(5) Position of Importers: Interpretation 
of Phrase 4t Molded AC 

The phrase "molded at" does not 
cover injection molded processes. 

Rather, it describes processes in which a 
foxing, created separate from the sole, is 
vulcanized to the sole and upper rather 
than merely cemented. As used in the 
parenthetical exception, molded is a 
synonym for vulcanized 


■ 
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The phruse “molded at" does not 
require that the commercial meaning of 
the term “foxing", os a component 
separate from the sole or upper, be 
abandoned. Properly understood, it 
compliments the commercial meaning. 
Reading “molded at“ as a synonym of 
vulcanized is consistent with the 
legislative history which clearly 
explains the parenthetical exception as 
a description of the traditional sneaker 
or tennis shoe, a form of footwear 
constructed with a foxing. 

(6) Position of Importers: Footwear With 
Unit Molded Soles 

Footwear with unit molded soles do 
not have a foxing or a foxing like band 
for the following reasons: 

(1) There is no band which is applied 
to or molded at the sole. 

(2) There is no strip separate from the 
sole or upper. 

(3) To the extent that the molded sole 
overlaps the upper and covers the 
juncture between the sole and the upper, 
such overlap is de minimus. 

(4) The overlap is not functional, but 
rather a result of stylistic 
considerations. 

(5) The appearance of casual footwear 
made by this construction is foreign to 
sneakers and other athletic footwear. 

In Customs ruling No. 068764 dated 
August 14.1981. footwear with a unit 
molded bottom was said to have a 
foxing because the sole extended higher 
than the point at which the upper turned 
under the insole. 

The importers assert that footwear 
with unit molded soles has neither a 
foxing nor a foxing-like band. The so- 
called foxing is in reality a part of the 
sole. It is not a separate component. It is 
not a band. It is not applied or molded at 
the sole. It is a part of the sole. The lip 
or edge of the sole cannot cover the 
seam between the sole and the upper 
because it creates that seam. 

With respect to the lip. another 
commenter maintains that the lip does 
not perform the function of a foxing in 
that it does not overlap the upper as 
foxing does nor docs it strengthen the 
joint between the upper and sole. Such 
strengthening is unnecessary because of 
the cement process. 

Another commenter claims that 
evidence that a lip is not foxing is found 
in the headnote to item 700.61. TSUS. et 
seq. There are two exception clauses 
designed to separate “joggers" from 
sneaker type shoes, “footwear having a 
foxing or foxing-like band applied to or 
molded at the sole and overlapping the 
upper" and “footwear with soles which 
overlap the upper other than at the toe 
or heel." If. in fact a lip or ridge which 
is in effect part of the molded shell 


bottom of an injected molded piece of 
footwear is foxing or a foxing-like band, 
there would be no need for the second 
exception of soles overlapping the 
upper. In fact, this second exception 
conectly describes a product in which 
the sole extends upward so that it may 
overlap the upper and clearly indicates 
such construction is not properly 
defined as "foxing or a foxing-like 
band." 

(7) Position of Importers: Footwear of 
the Slip-lasted (California) Construction 

Footwear of the slip-lasted 
(California) construction does not 
contain a foxing or a foxing-like band 
within the established definition for the 
following reasons; 

(1) The strip of material, or wrap does 
not secure the joint between the sole or 
upper. In fact, the strip does not overlap 
the sole at all, 

(2) The strip or wrap cannot be said to 
be a "foxing-like band" since without 
covering the juncture between the sole 
and the upper it cannot be said to 
simulate functional "foxing", and 

(3) The appearance of casual footwear 
made by this construction is foreign to 
"sneakers" and other athletic-type 
footwear. 

(8) Position of Importers: Mud Guards . 
Wedge Wraps , Platform Wraps . Etc. 

Mud guards, wedge wraps, platform 
wraps, etc., are entirely stylistic and do 
not function as foxing or simulate 
foxing. They do not come within the 
purview of the exclusionary language 
for the following reasons: 

(1) These features are known in the 
trade as "mud guards," "wedge wraps," 
"platform wraps," etc., rather than as 
"foxing or foxing-like bands": 

(2) These features do not cover or 
secure the joint between the sole and 
the upper and 

(3) Perhaps most important, these 
constructions are foreign to "sneakers" 
and other athletic-type footwear and. 
therefore, fall outside the tariff 
understanding of the term "foxing or 
foxing-like band". 

(9) Position of Importers: Moon Boots 

Moon boots do not contain a foxing or 
a foxing-like band for the following 
reasons: 

(1) They are not within the class of 
footwear which Congress intended to 
protect; 

(2) There is no separate piece of 
material used to join the bottom of the 
boot to the upper or which is used to 
strengthen the joint between the sole 
and the upper as those terms are 
understood by Customs and the moon 
boot industry: 


(3) If one considers the joint between 
the sole and the upper to be the point 
where the insole ends, the sides of the 
molded shell bottom simply constitute 
the |oint itself and are not applied 
separately as a foxing: and 

(4) If one considers the juncture 
between the sole and upper to be the 
point where the pre-molded shell bottom 
ends and the stitched portion of the boot 
begins, there is. again, no piece of 
material reinforcing this joint. 

A plastic non-functional lip or ridge 
molded parallel to the sole of the one 
piece bottom should not be considered 
foxing for the following reasons: 

(1) There is no structural difference 
between the one piece molded shell 
bottoms which have the ridge and those 
that do not. Where a ridge exists, it is 
there for purely stylistic purposes and 
has no useful function: 

(2) Not only does the lip not serve to 
cover the joint between the sole and 
upper, it does not overlap the sole, 
rather it is part of the bottom. Where a 
lip exists in the molded shell bottom, it 
is usually a decorative strip half-inch to 
an inch above the sole. This has no 
structural or functional resemblance to a 
foxing or foxing-like band: and 

(3) The lip or ridge bears no 
resemblance to the foxing or foxingdike 
band found on sneakers or tennis shoes 

It has also been pointed out that in 
some instances because the bottom of 
the ornamented strip is above the insole 
platform it is a part of the upper and 
therefore cannot overlap itself. 

The classification of a vinyl upper 
plastic shell bottom moon boot should 
not depend on the existence or position 
of a ridge which has no practical 
function, nor on basic design 
characteristics which have no 
component recognizable as foxing. 

Customs Position 

The relevant TSUS provisions provide 
as follows— 

Footwear (whether or not described 
elsewhere in this subpart) which is over 
50 percent by weight of rubber or 
plastics or over 50 percent by weight of 
fibers and rubber or plastics with at 
least 10 percent by weight being rubber 
or plastics: 

• • • • « 

Other footwear (except footwear having 
uppers of which over 50 percent of the 
exterior surface area is leather): 

Having uppers of which over 90 percent <•( 
the exterior surface area is rubber or plastic* 
(except footwear having foxing or a foxing 
lilce bond applied or molded at the sole and 
overlapping the upper) (emphasis added): 

700.54—Zorls (thonged sandals). 

700.56—Other. 
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700.50—1 Footwear with open toe® or open 
keels; footwear of the slip-on type, that is 
held to the foot without the use of laces or 
buckle* or other fasteners, the foregoing 
except footwear provided for in item 700.57 
and except footwear having a foxing or 
foxing like band wholly or almost wholly of 
rubber or plastics applied or molded at tha 
•olr and overlapping the upper (emphasis 
*ddt»d), 

Other 

7<X).B1-.71 Footwear having soles (or 
midairs, tf any) of rubber or plastics which 
■re affixed to the upper exclusively with an 
adhesive (any midsoles also being affixed 
exclusively to one another and to the outsole 
with an adhesive); the foregoing except 
footwear having a foxing or foxing-like band 
applied to or molded at the sole and 
overlapping the upper and except footwear 
with »o!p§ which overlap the upper other 
than at the toe or heel: (emphasis added) 

The first issue to be resolved relates 
to a determination of the meaning of the 
terms foxing'* or "foxing-like band" as 
they pertain to rubber soled footwear 
with fabric uppers. 

It Ib a cardinal principle of customs 
law that tariff terms are to be construed 
in accordance with their common 
meaning unless there is a different 
commercial meaning. In such cases, the 
latter shall prevail in the absence of a 
clearly expressed legislative intent to 
the contrary, fas. Akervyd fr Co. et of v. 
United States, 15 Ct Gust. Appls. 440, 
T.D. 42641 (1926); United States v. Fung 
Chong Co., 34 CCPA 40. CAD. 342 
U#H). 

The common meanings of the term 
foxing" as the term is traditionally 
uied. have been defined as follows: 


A piece of leather put on the upper leather 
of the shoe along the edge next to the sole. 
E®* and WagnalU* New Practical Standard 

Dictionary (1958). 

A piece of material applied to the upper or 
extending around the outsole of a boot or 
woe Webster's Third International 

Dictionary (1961). 

These common or traditional 
ehnitions of foxing relate to leather 
tooiwear. Inasmuch as the provision 
covers foxing applied or molded at the 
7* overlapping the upper, it is 
fcur Ihrit Congress did not intend that 
foxin 8 M be construed in accord 
its common meaning. In view of 
th l £ ron8l ® ten cy. it is equally clear 
or * C J >n ^ rew we nt beyond ihe common 
traditional meaning of the term 
°* m K an d adopted a more precise. 
<ming found in the commercial 
esignaijon 0 f the term as it applied to 
’ tr ao * c d footwear with fabric 
Pper*. a commercial designation which 
' irs . ,rom the common meaning 
Ails over the common meaning. 

ZpZ ICan £ * pn? * 5 Co v * United States. 


Commercial designation may be 
shown through reference to trade 
publications. See Doll iff & Company Inc. 
v. United States, supra . For example, 
relevant definitions from trade 
publications are as follows: 

With rubber soled canvas upper shoes, 
foxing is usually a strip of rubber covering 
the joint between the sole and upper. The Art 
and Science of Footwear Manufacturing 
(American Footwear Industries Association 
1974). 

A thin narrow strip of material wrapped 
around the shoe upper, where it is joined with 
the outsole, which is folded under before 
attaching the outsole to the upper. B. F. 
Goodrich Company pamphlet entitled 
“Canvas Rubber and Koroxea! Footwear 
Definitions" (1959). 

The above-cited definitions 
encompass the commercial or trade 
understanding of foxing. However, it is 
contended that the B. F. Goodrich 
definition does not fall within the 
exclusionary language because the strip 
does not overlap the upper, which 
connotes an extension from one location 
to another. It Is Customs view that the B. 
F. Goodrich definition satisfies the 
exclusionary language because the strip 
can be considered as being applied at 
the sole, noting that it is folded under at 
the juncture of the sole and upper and it 
does extend upward thus overlapping 
the upper. It also acts to reinforce or 
supplement the juncture of the sole and 
upper. 

The term "foxing-like band," has no 
commercial meaning. The meaning of 
“like" in customs usage connotes 
articles having the same, or nearly the 
same appearance, qualities, or 
characteristics, fapan Import Co. v. 

United States. 24 CCPA 167. T.D. 48642 
(1936). 

Thus, a foxing like band has the same, 
or nearly the same appearance, 
qualities, or characteristics of foxing. It 
follows that something which is molded 
to look like “foxing" is "a foxing-like 
band" even if it performs no function. 
Undoubtedly. Congress used the term 
"foxing-like” to broaden the historical 
protection afforded the domestic 
industry through the foxing 
parenthetical exception. 

Specifically, in using the term “foxing- 
like band", it is apparent that Congress 
intended to include rubber and plastic 
footwear that is not constructed with a 
traditional separate functional foxing. 

For example, certain injection molded 
sneakers have foxing-like bands. Upon 
compeletion. there exists a strip which 
covers what appears to be (but is not in 
fact) the joint between the upper and the 
sole. Unlike foxing, the foxing-like band 
Is not a separate component but appears 


in all respects to be one. Thus, the 
foxing-like band envisioned by Congress 
applied to footwear constructed in a 
manner so that the end result was a 
shoe appearing to have the traditional 
foxing. 

A sneaker with a shell bottom 
construction also has a foxing-like band. 
In that construction the sole is made or 
molded in one process and, rather than 
being merely the bottom or outsole 
portion, the molding process results in a 
cup-like unit (the sole) into which the 
upper is glued and sometimes sewn. The 
molded shell when affixed to the upper 
resembles in appearance and position a 
separately applied functional foxing. 

The second issue relates to a 
determination of Ihe types and 
characteristics of footwear which 
Congress intended to exclude from item 

700.55. TSUS. the original predecessor 
provision to item 700.58, TSUS. 

The Tariff Classification Study, 
Schedule 7, Explanatory and 
Bankground Materials (November 15. 
1960), at page 214. contains the only 
direct reference to the parenthetical 
exception and reads as follows: 

The parenthetical exception "except 
footwear having foxing or a foxing-like band 
applied or molded at the sole and 
overlapping the upper" in item 700.55 is 
designed to ensure the classification in item 
700.60 of a style of imported shoe with plastic 
coated uppers but hiving the general outward 
appearance of the traditional "sneaker" or 
tennis shoe. 

In C.I.E. 187/64. dated January 31, 

1964. Customs categorically stated that 
the parenthetical exception in item 

700.55, TSUS. refers specifically to the 
traditional sneaker or tennis shoe. 

The foregoing interpretation of the 
parenthetical exception was modified 
by Customs in C.I.E. 187/64 supp. #1. 
dated April 19,1966, which was 
abstracted as T.D. 66-47(8). In that 
ruling. Customs took the position that 
footwear of the type normally 
classifiable under item 700.55. TSUS. but 
which have a functional or non¬ 
functional foxing or foxing-like band 
applied or molded at the sole and 
overlapping the upper, are precluded 
from classification under item 700155 
whether or not of the traditional 
"sneaker" or tennis type. 

It remains Customs opinion that C.I.E. 
187/64 reflects the correct interpretation 
of the exclusionary language. This view 
is further buttressed by the language 
found in item 700.59. TSUS, one of the 
replacement item numbers for item 
700.80, TSUS, added by the Trade 
Agreements Act of 1979, which reads as 
follows: 
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Footwear with open toes or open heels; 
footwear of the slip-on type, that is held to 
the foot without the use of laces or buckles or 
other fasteners, the foregoing except 
footwear provided for in item 700.57 and 
except footwear having a foxing or foxing- 
tike band wholly or almost wholly or robber 
or plastics applied or molded at the sole and 
overlapping the upper. (Emphasis added). 

A reading of item 700.59. TSUS. which 
includes casual footwear of the slip-on 
type, indicates that such footwear may 
contain “a foxing or foxing-like band 
wholly or almost wholly of rubber or 
plastics applied or molded at the sole 
and overlapping the upper.’* 
Consequently, it follows that the 
exclusionary language is not directed 
solely to sneakers or tennis type shoes. 

Although the parenthetical exception 
in item 700.55, TSUS. was not limited by 
the legislative history to the traditional 
sneaker or tennis shoe, a limitation was 
contained therein. Specifically, shoes 
subject to the exclusionary language 
must have "the general outwurd 
appearance of the traditional "sneaker" 
or tennis shoe." It is apparent that the 
distinguishing feature or the essence of 
this general outward appearance was 
the presence of a visible outside foxing . 
(Emphasis added). 

It is contended by the domestic 
interests that Congress must be 
presumed to have known in the early 
1960's that foxing was used in and was a 
characteristic of a variety of shoes 
including slip-lasted and unit molded 
construction and intended that such 
constructions would bill within the 
parenthetical exception. In fact, the 
claim is also made that the language 
applies to all footwear containing any 
type of foxing or foxing-like bands. 
Further, the fact that this legislative 
history specifically mentioned a 
sneaker-like vinyl shoe in describing the 
intent of the foxing exclusion does not 
imply that the exclusion of such shoes 
exhausted the intent of the exception. 

A fair reading of the legislative history 
of the parenthetical exception in item 
700.55, TSUS, quoted previously, gives 
no indication that all foxing 
constructions were to be encompassed 
by the exception. It is obvious that if 
Congress had intended to include all 
types of foxmg. such an intention would 
have been dearly expressed in the 
legislative history. 

Further, it appears that an expansive 
interpretation of the parenthetical 
exception runs contrary to judidal 
precedent. See InternationaI Seaway 
Trading Corp v. United States, 59 Cust. 
Ct. 144. C.D. 4385 (1972) and Canadian 
Poc. Ry. Co . v. United States, supra. 


which, as noted earlier, expressed the 
principle that an exception clause In a 
statute must be strictly construed in 
accordance with the legislative purpose 
underlying the statute. 

Inasmuch as the foxing on the 
traditional sneaker or tenniB shoe 
visibly overlapped the upper. Customs 
must necessarily conclude that unit 
molded footwear with plastic uppers do 
not. per se. have the type of visible 
outside foxing contemplated by the 
statute and consequently do not fall 
within the parenthetical exception. 

It is also Customs view that footwear 
of Ihe slip-lasted (California) 
construction does not contain foxing or 
a foxing-like band. This is so because 
this type construction does not exhibit a 
visible foxing which resembles that 
found in the traditional sneaker or 
tennis shoe. Consequently, such 
footwear does not contain foxing or a 
foxing-like band for tariff purposes. 

The third issue relates to a 
determination of whether moon boots of 
a particular construction possess foxing 
or a foxing-like band. 

The moon boot involved is a type of 
footwear designed to protect the feet 
from snow and cold. It is often worn as 
an "apres-ski" book It has a pre-molded 
rubber/plastic shell bottom, the sides of 
which extend up to 4 inc hes from the 
sole. This shell bottom is ultimately 
stitched to a polyurethane uppet. An 
inserted polyfoam liner is permanently 
stitched at the top of the polyurethane 
upper. There are no design features such 
as a lip or ridge molded in the shell 
bottom which could be considered a 
foxing-like band. 

This type of moon boot was the 
subject of an American manufacturer’s 
petition asking that it be reclassified 
under item 700.00. TSUS. or item 700.53. 
TSUS, That request for reclassification 
was rejected by Customs in T.D. 81-79. 
published in the Federal Register on 
April 13,1981 (48 KR 21741). 

One commenter has renewed the 
argument that this type of moon boot 
possesses foxing or a foxing-like band 
and consequently should be excluded 
from classification under item 700.50, 
TSUS. Customs will not now address 
the argument because its position in this 
matter is clearly established in T.D. 81- 
79. 

A claim has been advanced that the 
above-described moon boot with the 
addition of a design feature such as a lip 
or ridge in the form of a band molded on 
the shell bottom at the point where the 
sole/upper juncture would ordinarily be. 
possesses a foxing-like band which 
would exclude it from classification 


under item 700.56, TSUS. 

An analysis of the parenthetical 
exception indicates that for the design 
feature in the form of a band to be 
considered a foxing-like band, it must he 
molded at the sole and must also 
overlap the upper It is noted that for 
definitional purposes, the sole and upper 
can be separately conceived. However, 
in actuality, that portion of the shell 
bottom where the design feature is 
placed ia an integral part of the 
combined sole and upper. The design 
feature molded in the shell bottom can 
be considered as being molded at the 
sole because part of the feature lies 
below the point where the sole/upper 
juncture would ordinarily be. However, 
this design feature cannot be said to 
overlap the upper because it is an 
integral part of the combined sole and 
upper. Consequently, the design feature 
described cannot be considered a 
foxing-like band for tariff purposes. 

Summary of Customs Position 

(1) Faotware of unit-molded 
construction does not, per se, contain 
foxing or a foxing-like band for tariff 
purposes. 

(2) Pootware of slip-lasted (California) 
construction does not possess foxing or 
a foxing-like band for tariff purposes. 

(3) Moon boots of the type described 
In T.D. 81-79 and thus* with a lip or 
ridge molded in the shell bottom, do nnt 
have foxing or a foxing-like bund for 
tariff purposes. 

Customs Guidelines Relating To 
Characteristics of Foxing and a Foxing- 
like Band 

The following gidelines relating to the 
characteristics of a foxing or a foxing- 
like band are set forth as an aid to 
Customs officers in classifying specific 
footwarc constructed with foxing. 

Characteristics of a Foxing 

1. A foxing is a trip of material which 
is separate from the sole and upper 

2. A foxing secures the joint between 
the sole and upper. It covers the joint 
but there may be other footware with a 
"foxing under" which does not cover th* 
joint as In the B. F. Goodrich definition 
of foxing previously cited. 

3. A foxing must overlap the upper 
and the overlap must be readily 
discernible. 

4. A foxir.g is a band. /.8 m a strip 
serving to join, hold together or integrate 
two or more things * # * a thin, flat 
encircling strip, strap, or flat belted 
material serving chiefly to bind or 
contain something. 
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5. A foxing must encircle or 
substantially encircle the entire shoe* 

6. A foxing may be attached by 
cementing, stitching, or vulcanizing. 

7. A foxing does not include 
components known by another name 
dearly recognized in the trade such as 
mock welts, toe bumpers, wedge wraps, 
and platform wraps. 

8. However, a mud guard may meet 
the definition of a foxing. It is usually 
applied at the sole and folded under at 
the juncture of the sole and upper and it 
does extend upward overlapping the 
upper. It also acts to reinforce or 
fupplement the juncture of the sole and 
upper. 


Characteristics of a Foxing-like Band 

There is no trade understanding or 
commercial designation for the term 
"foxing-hke band." 

1 The term ’ foxing-like** applies to 
that which has the same, or nearly the 
same appearance, qualities, or 
characteristics as the foxing appearing 
on the traditional sneaker or tennis 
shoe. 

Z A foxing-like band need not be a 
separate component 

3, A foxing-like band may or may not 
secure the (oint between the sole and 

upper. 

* A foxing-like band upper must be 
applied or molded at the sole and must 

overlap the upper, 

5. A foxing-like band must encircle or 
substantially encircle the entire shoe. 

6 A foxing-like band may be attached 

by any means. 

7. Unit molded footwear is considered 
to have a foxing-like band if a vertical 
overlap of inch or more exists from 
where the upper and the outsole initially 
raeet. measured on a vertical plane, if 
this vertical overlap is less than Vs inch. 
J&ch footwear is presumed not to have a 
foxing-line band. 


Drafting Information 


The principal author of the document 
was |e A5e V Vltello. Office of 
Regulations and Rulings. U.S. Customs 
tt 'ce However, personnel from other 
j * 0ms offices participated in its 
kvelopment 


Approved: May fl, 1983* 
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toner of CuBtomt. 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 

23 CFR Part 635 

Construction and Maintenance; 
Contract Procedures 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Final rule. 

summary: The Federal Highway 
Administration (FHWA) is amending its 
regulations which prescribe 
requirements for the letting of contracts 
in order to implement provisions 
mandated by section 112 of the Surface 
Transportation Assistance Act of 1982 
(STAA of 1982). Section 112 of the 
STAA of 1982 amends 23 U.S.C. 112 to 
require the construction of each project 
by contract awarded by competitive 
bidding unless the State highway agency 
(SHA) demonstrates that some other 
method is shown to be more cost 
effective. Section 112 also limits the 
applicability of the waiver provisions 
contained in 23 U.S.C. 112(e) by 
excluding projects where employees of a 
political subdivision of a State are 
working on the project outside of such 
political subdivision. The regulations 
contained in 23 CFR Part 835 which 
implement 23 U.S.C. 112 are revised to 
reflect the statutory amendments. 
EFFECTIVE DATE: This final rule is 
effective January 6.1983. 

FOR FURTHER INFORMATION CONTACT. 

Mr. P. E. Cunningham, Chief. 
Construction and Maintenance Division. 
(202) 426-0392, or Mr. Michael J. Laska, 
Office of the Chief Counsel, (202) 428- 
0761. Federal Highway Administration. 
400 Seventh Street, SW.. Washington, 
D.C. 20590. Office hours are from 7:45 
a.m. to 4:15 p.m.. ET. Monday through 
Friday. 

SUPPLEMENTARY INFORMATION: On 

January 8,1983, the President signed into 
law the Surface Transportation 
Assistance Act of 1982 (Pub. L 97-424. 

96 Stat. 2097). Section 112 of the STAA 
of 1982 amended 23 U.S.C. 112 which 
prescribes requirements for the letting of 
Federal-aid highway contracts. Prior to 
enactment of the STAA of 1982, 23 
U.S.C. 112 required a contract be 
awarded by competitive bidding unless 
the Secretary of Transportation found 
that some other method would be in the 
public interest. Section 112 of the STAA 
of 1982 now requires that a contract be 
awarded by competitive bidding unless 
the SHA demonstrates, to the 
satisfaction of the Secretary, that some 
other method is cost effective. 


Also prior to enactment of the STAA 
of 1982, contracts for projects on the 
Federal-aid secondary' system in those 
States where the Secretary has 
discharged his responsibility pursuant to 
23 U.S.C. 117 were excluded from the 
contract requirements of 23 U.S.C. 112. 
Section 112 of the STAA of 1982 limits 
this exception as provided in 23 U.S.C. 
112(e). For those Federal-aid secondary 
system projects where employees of a 
political subdivision of a State are 
working on a project outside of such 
political subdivision, the contract 
requirements will now apply. 

The Contract procedures for Federal- 
aid contracts as required by 23 U.S.C. 

112 are implemented by 23 CFR Part 635. 
Those regulations which must be 
revised due to the enactment of section 
112 of the STAA of 1982 are contained in 
SS 635.104. 635.105, 835.202 through 205, 
and 835.309(e). A summary of the 
revisions to the existing provisions are 
as follows: 

Discussion of Amendments 

Subpart A—Contract Procedures 

(1) Section 835.101, Method of 
construction. 

This section is revised to reflect the 
statutory requirements for a finding of 
cost effectiveness as it relates to 
determining the method of construction. 

(2) Section 835.105(b)(2), Supervising 
agency. 

This section requires that the SHA 
certify that the work of project 
supervision and construction that is 
performed by a local public agency is 
cost effective as required by section 112 
of the STAA of 1982. 

Subpart &—Force Account Construction 

(1) Section 835.202, Application. 

This section incorporates the 

exception to the applicability of the 
waiver provisions provided in 23 U.S.C. 
112(e) as mandated by section 112 of the 
STAA of 1982. This subpart will not 
apply to projects constructed under a 
Certification Acceptance Plan in those 
States where the Secretary has 
discharged his responsibility pursuant to 
23 U.S.C. 117 except where employees of 
a political subdivision of a State are 
working on a project outside such 
political subdivision. 

(2) Section 835.203. Definitions. 

This section adds the definition of the 
term "cost effective." 

(3) Section 635.204. Determination of 
more cost effective method. 

This section replaces the provisions 
for determining the public interest with 
provisions for determining cost 
effectiveness as they relate to 
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justification for the selection of a 
method of construction other then by 
competitive bidding. 

(4) Section 635.205, Finding of cost 
effectiveness. 

This section is revised to reflect the 
statutory requirements for a flnding.of 
cost effectiveness as i! relates to the 
performance by force account (method 
other than competitive bidding) of the 
adjustment of railroad or utility facilities 
and similar type facilities owned or 
operated by a public agency, railroad, or 
a utility company. This section also 
simplifies the definitions of the 
adjustments of railroad facilities and 
utilities. The title “division engineer” is 
replaced by the title “Division 
Administrator" whenever it appears in 
this section so as to reflect a previous 
change in title. The process for 
requesting construction by force account 
is revised to reflect the justification of 
cost effectiveness. 

Subpart C—Physical Construction 
Authorization 

Section 635.309, Authorization . 

This section is revised to require that 
an affirmative finding of cost 
effectiveness be made when 
construction by some method other than 
contract based on competitive bidding is 
contemplated. 

The FHWA has determined that this 
document does not contain a major rule 
under Executive Order 12291 or 
significant regulation under the 
regulatory policies and procedures of 
the Department of Transportation. Since 
the amendments in this document are 
being issued for the purpose of literally 
complying with Section 112 of the STAA 
of 1982 and do not reflect interpretation 
of statutory language, public comment is 
impracticable and unnecessary. 
Therefore, the FHWA finds good cause 
to make the amendments final without 
notice and opportunity for comment and 
without a 30-day delay in effective date 
under the Administrative Procedure Act. 
Notice and opportunity for comment are 
not required under the regulatory 
policies and procedures of the 
Department of Transportation because it 
is not anticipated that such action would 
result in the receipt of useful 
information. The statutory language 
incorporated in the regulation requires 
no interpretation and provides for no 
administrative discretion. In addition, 
the economic impact, if any, of this 
rulemaking action will be minimal. 
However, any impact would be positive 
as reflected by the requirement of cost 
effectiveness. Accordingly, a full 
regulatory evaluation is not required. 

In consideration of the foregoing, and 
under the authority of 23 U.S.C. 315; 


Section 112, Surface Transportation 
Assistance Act of 1982. Pub. L. 97-424. 

96 Stab 2106; and 49 CFR 1.48(b). the 
FHWA is amending Part 635, Subparts 
A. B. and C of Title 23. Code of Federal 
Regulations, as set forth below. 

(Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research. 
Planning and Construction. The provisions of 
OMB Circular A-S5 regarding State and local 
clearinghouse review of Federal and 
federally assisted programs apply to this 
program) 

List of Subjects In 23 CFR Part 635 

Government contracts. Crant 
programs—transportation. Highways 
and roads. 

Issued on: May 17.1983. 

L. P. Lamm, 

Deputy Federal High way Administrator. 
Federal Highway Administration . 

The Federal Highway Administration 
hereby amends Title 23. Code of Federal 
Regulations. Chapter L, Part 635, as set 
forth below. 

PART 635—CONSTRUCTION AND 
MAINTENANCE 

1. In § 835.104, paragraphs (a) and (b) 
are amended by changing the title 
"division engineer" to read as "Division 
Administrator" each time it appears in 
the text, and by revising the first 
sentence of each paragraph to read as 
follows: 

$ 635.104 Method of construction. 

(a) Except as provided in paragraph 
(b) of this section, or unless the State 
highway agency demonstrates to the 
satisfaction of the Division 
Administrator that some other method is 
more cost effective, actual construction 
work shall be performed by contract 
awarded to the lowest responsible 
bidder.* * * 

(b) When the Division Administrator 
finds that it is cost effective, 
construction work may be performed by 
some method other than by contract 
awarded by competitive bidding 
pursuant to requirements and 
procedures prescribed by him or 

her.* * * 

2. In § 635.105. paragraph (b)(2) is 
revised to read as follows: 

$ 635.105 Supervising agency. 

• • • • • 

(b) 

(2) The State highway agency certifies 
that the work performed by the local 
public agency is cost effective. 

• • • • • 

3. Section 635.201 is revised to read as 
follows: 


§635.201 Purpose. 

The purpose of this subpart is to 
prescribe procedures in accordance with 
23 U.S.C 112(b) for a State highway 
agency to request approval that highway 
construction work be performed by 
some method other than contract 
awarded by competitive bidding. 

4. Section 635.202 is revised to read as 
follows: 

§ 635.202 Application. 

This subpart applies to all Federal-aid 
and other highway construction projects 
financed in whole or in part with 
Federal funds and to be constructed by 
a State highway agency or a subdivision 
thereof in pursuant of agreements 
between any other State highway 
agency and the Federal Highway 
Administration (FHWA). This subpart 
docs not apply to projects constructed 
under a Certification Acceptance Plan in 
those States where the Secretary has 
discharged his/her responsibility 
pursuant to 23 U.S.C 4 117. except 
where employees of a political 
subdivision of a State are working on a 
project outside such political 
subdivision. 

5. Section 635.203 is amended by 
adding a new paragraph (e) to read as 
follows: 

§635.203 Definitions. 

• • • • • 

(e) The term "cost effective" shall 
mean the efficient use of labor, 
equipment, materials and supplies to 
assure the lowest overatl cost. 

6. Section 635.204 is amended by 
changing the heading to read 
"Determination of more cost effective 
method" and by revising paragraphs (a) 
and (b) to read as follows: 

§ 635.204 Determination of more cost 
effective method. 

(a) Congress has expressly provided 
in the cited legislation that the contract 
method based on competitive bidding 
shall be used by a State highway agency 
or county for performance of highway 
work financed with the aid of Federal 
funds unless the State highway agency 
demonstrates, to the satisfaction of the 
Secretary, that some other method is 
more cost effective. 

(b) It may be found cost effective for* 
State highway agency or county to 
undertake a federally financed highway 
construction project by force account 
when a situation exists in which the 
rights of responsibilities of the 
community at large are so affected as to 
require some special course of action, 
including situations where there is a 
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lack of bids or the bids received ere 

unreasonable. 

7. Section 635.205 Is amended by 
changing the heading to read "Finding of 
cost effectiveness" and by revising 
paragraph (a)(1) to read as follows: 

{635.205 Finding of cost effectiveness. 

la) • * • 

(1) By reason of inherent nature of the 
operations involved, it is cost effective 
to perform by force account the 
idjustment of railroad or utility facilities 
tnd similar type facilities owned or 
operated by a public agency, a railroad 
ora utility company, provided that the 
organization Is qualified to perform the 
work in a satisfactory manner. The 
installation of new facilities shall be 
undertaken by competitive bidding 
except as provided in i 635.205 (b) and 
tc). Adjustment of railroad facilities 
shall include minor work on the 
railroad's operating facilities routinely 
performed by the railroad with its own 
forces such as the installation of grade 
crossing warning devices, crossing 
surfaces, and minor track and signal 
work Adjustment of utility facilities 
shall include minor work on the utility's 
existing facilities routinely performed by 
the utility with Its own forces and 
includes minor installations of new 
facilities to provide power, minor 
Ughting. telephone, water and similar 
utility services to a rest area, weigh* 
station, movable bridge, or other 
highway appurtenance, provided such 
Installation cannot feasibly be done os 
incidental to major installation project 
such as an extensive highway lighting 
system. 

e Sectlbn 635.205(a)(2) is amended by 
changing the title "division engineer" to 
fw as Division Administrator" 

9 Section 635.205 Is amended by 
Rising paragraphs (b) and (c) to read 
** follows: 


(535205 Finding of cost effectiveness. 


(h) When a State hightway agency 
that highway construction work 
financed with the aid of Federal funds, 

0 «“ than the kinds of work designated 
635.205(a) or projecls 
constructed under an approved 
Z? Uc * {ixm Acceptance Plan, be 
/retaken for <* account, it shall 
A u , m,t a re que«t to the Division 
Administrator identifying and describing 
•* project and the kinds of work to be 
armed, the estimated costs therefor, 

’ e e *j im ated Federal funds to be 
jov ded, and setting forth the reason or 
oni1 that force account for such 


project is considered to be cost 
effective. 

(c) The Division Administrator shall 
notify the State highway agency in 
writing of his/her determination that 
under the circumstances relating to the 
project, force account is or is not found 
to be cost effective. 

10. Section 635.309 is amended by 
revising paragraph {ej t o read as 
follows: 

§ 635.309 Authorization. 

• • • • • 

(e) An affirmative finding of cost 
effectiveness has been made as required 
by 23 U.S.C. 5 112, in case construction 
by some method other than contract 
based on competitive bidding is 
contemplated. 

• # • • • 

(Sec. 112. Pub. L 87-424. 80 SUtL 2087; 23 
U.S.C. 112.315:48 CFR 1.48(b)! 

(VS Hoc VIM 4“ 10-4J M4 Ml 

BILLING COOC 4f 10-22 41 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner 

24 CFR Part 450 
(Docket No. R-83-1076I 

Evictions From Certain Subsidized and 
HUD-Owned Projects 

agency: Office of the Assistant 
Secretary for Housing—Federal Housing 
Commissioner, HUD. 
action: Interim rule, 

summary: This interim rule clarifies the 
Department's intent that evictions of 
tenants from certain subsidized and 
HUD-owned projects be effected solely 
by judicial action. This rule requires the 
tandlord to advise the tenant, in a 
termination notice, that the tenant is 
entitled to a court proceeding pursuant 
to State or local law at which he or she 
may present a defense to the eviction. 
The landlord is prohibited from resorting 
to "self help" evictions of any non* 
judicial process, even where these 
actions are authorized by State or local 
law. This rule is procedural only, and 
does not alter in any way the grounds 
for which the landlord may terminate a 
tenancy. 

dates: Effective date: Upon expiration 
of the first period of 30 calendar days of 
continuous session of Congress after 
publication, subject to waiver, but not 
before further notice of the effective 
date is published in the Federal Register. 


Comments must be received by July 22, 
1983. 

address: Interested persons are invited 
to submit comments regarding this rule 
to the Rules Docket Clerk. Office of 
General Counsel. Room 10278, 
Department of Housing and Urban 
Development. 451 Seventh Street. SW.. 
Washington, D.C. 20410. Comments 
should refer to the above docket number 
and title. A copy of each comment 
submitted will be available for public 
inspection and copying during regular 
business hours at the above address. 

FOR FURTHER INFORMATION CONTACT: 

James J. Tnhash. Director, Program 
Planning Division. Office of Multifamily 
Housing Management and Occupancy. 
Department of Housing and Urban 
Development, Washington. D.C. 20410, 
(202) 755-5654. (This is not a toll free 
number.) 

SUPPLEMENTARY INFORMATION: 24 CFR 

Part 450 sets forth procedures for the 
termination of occupancy of tenants 
residing in multifamily housing projects 
subsidized under section 221(d)(3) 

(BM1R) or section 236 of the National 
Housing Act, the Rent Supplement 
Program under section 101 of the 
Housing and Urban Development Act of 
1965, the Program of Housing for the 
Elderly or Handicapped under Section 
202 of the Housing Act of 1959, or the 
Additional Assistance Program for 
Projects with HUD-lnsurcd and HUD- 
Held Mortgages under Subpart A of 24 
CFR Part 886. These procedures also 
apply to all HUD-owned multifamily 
projects, regardless of whether they 
were subsidized before HUD 
acquisition. The procedures do not apply 
where the termination of occupancy is a 
result of a proposed substantial 
rehabilitation or demolition of the 
project. 

There exists some question 
concerning whether these regulations 
allow landlords to evict tenants from 
subsidized multifamily projects by self- 
help or non-judicial process, if so 
authorized by State or local law. 24 CFR 
450(a)(3) currently requires that a 
landlord's termination notice advise the 
tenant "that if a judicial proceeding for 
eviction is instituted the tenant may 
present a defense" (emphasis added). 
However, the regulations are intended 
to require landlords to effect evictions 
only through court proceedings, 
notwithstanding State or local law to the 
contrary. 

The question of whether HUD 
regulations permitted eviction by self- 
help or non-judicial process became an 
issue, indirectly, in a recent Federal 
District Court class action entitled Ixyve 
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v. HUD. Civ. No. 80-1041 B (W.D. Pa.). 
The evictions which gave rise to that 
litigation were by judicial process. 
However, the leases contained 
provisions waiving all rights to pre¬ 
eviction notices. The District Court 
entered an order on November 4.1981. 
directing the Secretary to promulgate 
Interim or final regulations assuring that 
unconscionable lease provisions are not 
contained in leases with tenants 
included in the class represented by 
plaintiffs. An interim rule pursuant to 
this order was published on July 23,1982 
(47 FR 31868). The District Court entered 
a further order on December 22.1981, 
directing the Secretary to amend 24 CFR 
450.4(a)(3) to require that the landlords 
notice of termination advise the tenant 
that the landlord may seek to enforce 
the termination and evict the tenant 
only through a judicial proceeding at 
which the tenant may present a defense. 
(Other portions of the District Court s 
order not pertinent to this rulemaking 
proceeding were appealed by the 
Department and reversed. Love v. HUD. 
No. 82-506 (3d Cir. March 31,1983). 

In order to remove uncertainty about 
the Department's prohibition of self-help 
evictions and evictions through non¬ 
judicial processes and in compliance 
with a District court's order, the interim 
rule amends paragraph (a) of 5 450.4 to 
require that tha termination notice 
advise the tenant that the landlord may 
seek to enforce the termination of 
tenancy only by bringing a judicial 
action, at which time the tenant may 
present a defense. It also amends § 450.6 
to prohibit expressly the landlord from 
evicting any tenant except by judicial 
action pursuant to State or local law. 

The interim rule also makes a number 
of technical changes to Part 450. Section 
450.1 is amended to delete outdated and 
superfluous language and to cross 
reference (for the reader's convenience) 
24 CFR 682.215—the termination of 
tenancy procedures for tenants assisted 
under the Section 8 Existing Housing 
Program. Existing 5 450.4 requires the 
landlord to send a tenant notice of 
termination by first class mail and to 
serve a copy of the notice on any adult 
answering the door of the leased unit. 
Section 450.4(b)(2) permits the landlord 
to place the termination notice under or 
through the door if service cannot be 
made on an adult at the tenant's unit. 
However, building codes in some 
localities require that doors be 
effectively sealed, making service as 
prescribed by ( 450.4(b)(2) impossible. 
Therefore. § 450.4(b) is amended to 
permit affixing the notice to the door of 
the leased unit in the event the notice 


cannot be placed under or through the 
door. 

The rule also makes technical, 
clarifying changes to present § 450.4(g) 
(dealing with the grounds for 
termination of occupancy a landlord 
may assert in a judicial action) and 
§ 450.8 (dealing with the relationship 
between State and local law and the 
provisions of Part 450). Existing 
§ 450.4(g) is incorporated in § 450.6(b) 
and is reworded in the positive, to make 
clear that the landlord must rely on 
grounds which were set forth in the 
termination notice and may not rely on 
any other grounds, unless he or she had 
no knowledge of them when the notice 
was sent. The language which 
constituted S 450.6 in its entirety is now 
contained in § 450.6(c). and has been 
rewritten to clarify that the tenant may 
rely on State or local law where that 
State or local law provides procedural 
rights which are in addition to those 
provided by the regulations. 

Because this revision primarily 
clarifies that a landlord must institute a 
judicial action in order to proceed on an 
eviction and because the principal 
revision is directed by an outstanding 
court order, the Department has 
determined that a delay of effectiveness 
of the rule until receipt and 
consideration of public comments is 
unnecessary and notice and prior public 
procedure are contrary to the public 
interest. However, the Department is 
providing 60 days for submission of 
public comment on all aspects of this 
interim rule. Relevant comments and 
suggestions will be considered in the 
adoption of a final rule. This rule is 
procedural only and does not alter in 
any way the grounds for which the 
landlord may terminate a tenancy. 

Other changes are necessary technical 
and editoral changes. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50. which 
implement Section 102(2)(C) of the 
National Environmental Policy Act of 
1969. The finding is available for public 
inspection during regular business hours 
in the Office of the Rules Docket Clerk. 
Room 10278, 451 Seventh Street. SW.. 
Washington. D.C. 20410. 

This rule does not constitute a "major 
rule" as that term is defined in Section 
1(b) of Executive Order 12291 on Federal 
Regulation issued by the President on 
February 17.1981. Analysis of the rule 
indicates that it does not: (1) Have an 
annual effect on the economy of $100 
million or more: (2) cause a major 
increase in costs or prices for 
consumers, individual Industries. 


Federal. State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This rule was not listed in the 
Department's Semiannual Agenda of 
Regulations published on October 28. 
1982 (46 FR 48422) pursuant to Executive 
Order 12291 and the Regulatory 
Flexibility Act. 

Pursuant to 5 U.S.C. 805(b) (the 
Regulatory Flexibility Act), the 
Undersigned hereby certifies that this 
rule does not have a significant 
economic impact on a substantial 
number of small entities. It is intended 
only as clarification of existing 
departmental policy regarding tenant 
evictions, and thu9 should have no 
significant economic impact. 

The Catalogue of Federal Domestic 
Assistance Programs numbers and lilies are 
14.137, Mortgage Insurance-Rontal and 
Cooperative Housing for Low and Moderate 
Income Families, Market Interest Bate; 14103, 
Interest Reduction Payments Rental and 
Cooperative Housing for Lower Income 
Families; 14149. Rent Supplements Rental^ 
Housing for Lower Income Families; 14 157. 
Housing for the Elderly or Handicap^*: and 
14148, Low Income Housing-Assistance 
Program. 

List of Subjects in 24 CFR Part 450 

Low and moderate income housing. 
Tenant eviction. 

PART 450 —EVICTIONS FROM 
CERTAIN SUBSIDIZED AND HUD- 
OWNED PROJECTS 

Accordingly. 24 CFR Part 450 is 
amended as follows: 

1. By revising "§ 450.6 State and local 
law" in the table of contents to read as 
follows: 

Sec. 

• • • • • 

450.6 Eviction. 

2. By revising $ 450.1 to read as 
follows: 

§450.1 Applicability. 

Except as provided in S S 450.5 and 
450.6(c), the provisions of this subpart 
shall apply to all decisions by a landlord 
to terminate the occupancy of a tenant 
in a subsidized project as defined in 
§ 450.2(e). (For a tenant assisted under 
the Section 8 Existing Housing Program 
see 24 CFR 882.215). 

3. By revising paragraphs (a) and (bl 
of § 450.4 to read as follows: 










{4S0 4 Termination notice. 

(a! Requisites of Termination Notice. 
The landlord's determination to 
terminate the tenancy shall be in writing 
Btvd shall: (1) State that the tenancy is 
terminated on a date specified therein; 

(2) Hate the reasons for the landlord's 
action with enough specificity so as to 
enable the tenant to prepare a defense; 

(3) advise the tenant that If he or she 
remains in the leased unit on the date 
ipecifted for termination, the landlord 
may seek to enforce the termination 
only by bringing a judicial action, at 
which time the tenant may present a 
drfense; and (4J be served on the tenant 
In the manner prescribed by paragraph 
|b) of this section. 

(b| Manner of Service The notice 
provided for in paragraph (a) of this 
lection shall be accomplished by: (1) 
Sending h letter by first class mail, 
properly stamped and addressed, to the 
tenant at his or her address at the 
project, with a proper return address, 
und (2) serving a copy of the notice on 
any adult person answering the door at 
the leased dwelling unit, or if no adult 
responds, by placing the notice under or 
through the door, if possible, or else by 
affixing the notice to the door. Service 
ihall not be deemed effective until both 
notices provided for herein have been 
•ixomplished. The date on which the 
notice shall be deemed to be received by 
the tenant shall be the date on which the 
first class letter provided for in this 
paragraph is mailed, or the date on 
which the notice provided for in this 
Paragraph is properly given, whichever 
ulster. 

• • . 

f 4 &X 4 removin 8 Paragraph (g) of 

5. By revising { 450.6 to read as 

Home 

1450 6 Eviction. 

|a) General The landlord shall not 
ev,ct any tenant except by judicial 
•etion pursuant to State or local law and 
jn accordance with the requirements of 

wis subpart. 

lb] Limitations on allegations of new 
Wounds, in any judicial action instituted 
n evict the tenant, the landlord must 
*iy on grounds which were set forth in 
* termination notice served on the 
2F 1 und *r fhU wbpart. The landlord 
ual. not however, be precluded from 
: )ing on grounds about which he or 
had no knowledge at the time the 
’animation notice was senL 
N n and local law. A tenant may 
. on State or local law governing 
<“bon procedures where such law 
wsw? M * ena . nt procedural rights 
V ik dre . 0 addition to those provided 
thl5 sub P«rt except where such State 


or local law has been preempted under 
24 CFR Part 403 or by other action of the 
United States. 

Authority: Sec. 7(d). Depa rtmen t of HUD 
Act (42 US.C 3595(d)) 

Dated: April 28.1983. 

Philip Abrams. 

Assistant Secretary far Housing—Federal 
Housing Commissioner. 

(TX Doc U1MU PU«d V JD41 aaj 
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Office of Assistant Secretary for 
Community Ptannlng and 
Development 

24 CFR Part 570 
(Docket No. R-83-1086) 

Community Development Block 
Grants; State of Hawaii Small Cities 
Program 

agency: Office of Assistant Secretary 
for Community Planning and 
Development. HUD. 
action: Interim rule. 

summary: This interim rule amends 24 
CFR Part 570, Subpart F. which governs 
the HUD-edministered Small Cities 
Program for community development 
block grunts* to add special procedures 
applicable only to the state of Hawaii 
The new rule eliminates the current 
competitive procedure for allocating 
funds for the Small Cities Program in the 
State of Hawaii, and establishes a new 
distribution formula for that State. 
Factors unique to Hawaii, such as the 
small number of eligible applicants and 
the small amount of money distributed, 
make the current competitive system 
unnecessary, and it is expected that this 
new rule will facilitate a more efficient 
and predictable distribution of Small 
Cities Program funds. 
dates: Effective date: After expiration 
of the first period of 30 calendar days of 
continuous session of Congress after 
publication, subject to waiver, but not 
until the effective date that HUD will 
publish in a future issue of the Federal 
Register. Comment due date: July 22, 

1983. 

aooress: Interested persons are invited 
to submit comments regarding this rule 
to the Office of the General Counsel. 
Rules Docket Clerk. Room 1027a 
Department of Housing and Urban 
Development. 451 Seventh Street. SW„ 
Washington, D.C. 20410. Letters should 
refer to the above docket number and 
title. A copy of each comment received 
will be available for public inspection 
and copying during regular business 
hours at the above address. 


FOR FURTHER INFORMATION CONTACT: 

Helen Duncan. Small Cities Division, 
Office of Comunity Planning and 
Development Department of Housing 
and Urban Development. 451 Seventh 
Street. SW., Washington. D.C. 20410, 
(202) 755-6322. 

SUPPLEMENTARY INFORMATION: 24 CFR 

Part 570. Subpart F, establishes a 
competitive application process and a 
National Selection System for the HUD* 
administered Small Cities Program 
which is intended to ensure that the best 
projects are funded. However, factors 
unique to the State of Hawaii, such os 
the relatively small amount of funds 
provided and the fact that the only 
applicants eligible for funding under the 
Small Cities program are three counties, 
make a competitive system unnecessary 
in that State. Therefore. HUD has 
determined that the formula used for 
allocating funds to the State of Hawaii 
contained In Section 100(d)(1)(A) of the 
Housing and Community Development 
Act of 1974. as amended, is also a 
logical and equitable basis for 
distributing those funds to eligible 
applicants under the Small Cities 
Program in Hawaii A major advantage 
will be the predictable level of 
community development funding, 
subject to possible adjustments based 
on the applicant's performance. HUD is 
adding anew { 570.435 to Subpart F to 
implement this special procedure. 

Except as otherwise provided in the 
new § 570.435, the policies and 
procedures contained in 24 CFR Part 
570. Subpart F. will continue to apply to 
applicants in Hawaii. Generally, an 
applicant must ensure that all of the 
activities in its program address at least 
one of the broad national objectives 
described in 9 570.420(k). Further, no 
grant will be made to an applicant that 
fails to meet the threshold requirements 
of S 570.423(c). Any funds that become 
available for reallocation would be 
distributed to the remaining eligible 
applicants on a pro rata basis and 
would be subject to the performance 
factors in 9 570.435(c)(l)(ii). Each 
applicant must also comply with the 
citixen participation requirements of 
9 570.431. 

During the drafting of this rule, 
comments were solicited from the three 
eligible counties in the State of Hawaii 
which would be affected by the rule. 

One commenter suggested listing in 
5 570.435(b) the specific sections in 
Subpart F that are not applicable to the 
State of Hawaii That process was 
considered in developing this rule; 
however, the Department feels that 
Section 570.435 is sufficiently clear in 
stating the applicable requirements and 
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that to incorporate in 8 570.435(b) the 
specific exclusions from Subport F 
would be overly cumbersome. 

The commenter further recommended 
that applicants comply with the Subpart 
F requirements for single purpose 
grantees. The Department believes that 
this would unnecessarily limit the 
flexibility of applicants in developing 
their program and prefers to continue to 
make available to applicants the option 
of developing their programs in the 
manner that best addresses their needs. 

The commenter also recommended 
that grantees be given the flexibility to 
amend their programs under an 
imminent threat situation, with 
notification to the Area Office within a 
specified time. A grantee may amend its 
program under the amendment process 
in 8 570.434, with prior approval by 
HUD. Therefore a specific amendment 
process for imminent threat is not 
considered necessary. Another 
commenter questioned the applicability 
of } 570.434(a)(1) to this section, since 
grants would not be awarded on a 
competitive basis, and would not have 
to be rcrated. In response to this 
concern, a new paragraph 
5 570.435(d)(4) has been added to 
specify that 8 570.434(a)(1) does not 
apply. 

The Honolulu Area Office will notify 
applicants by certified mail of the dates 
for submission of applications and 
amounts for which they may apply. 
Applications must be submitted in a 
form prescribed by HUD. 

As noted above, the three eligible 
counties in the State of Hawaii have 
already reviewed and commented on a 
draft of this amendment, and their 
comments have been considered in the 
development of this interim rule. 
Accordingly, the Secretary has found 
that prior notice and public procedure 
are unnecessary and that good cause 
exists for publishing this amendment as 
an interim rule, to become effective 
without a prior public comment period. 

However, the Department is soliciting 
post-publication comments from the 
public on this amendment. All 
comments received within the 60-day 
comment period following publication of 
the interim rule will be considered by 
the Department in preparation of the 
final rule implementing this amendment. 

The Secretary has also determined 
that, for the reasons stated above, good 
cause exists for exempting the interim 
rule from the 30-day delay in 
effectiveness required by 5 U.S.C. 

553(d). However, the Section 7(o) of the 
Department of HUD Act (42 U.S.C. 
3535(o)(3)) provides for a delay in 
effectiveness for a period of 30 calendar 
days of continuous session of Congress 


after publication, unless waived by the 
Chairman and Ranking Minority 
Members of the Senate Committee on 
Banking. Housing and Urban Affairs, 
and the House Committee on Banking. 
Finance and Urban Affairs. 

The Secretary has requested the 
appropriate waivers by the Chairmen 
and Ranking Minority Members but. at 
the time of publication of this interim 
rule, it is not known whether or when 
such waivers will be granted. Therefore, 
notice of the effective date of this 
interim rule wilt be published in a future 
issue of the Federal Register. 

A Finding of No Significant Impact 
with respect to the environment has 
been made in accordance with HUD 
regulations in 24 CFR Part 50. which 
implements Section 102(2)(C) of the 
National Environmental Policy Act of 
1969. 42 U.S.C. 4332. The Finding of No 
Significant Impact is available for public 
inspection during regular business hours 
in the Office of the General Counsel. 
Rules Docket Clerk, Room 10276, 451 
Seventh Street SW.. Washington. D.C. 
20410. 

This rule does not constitute a ’‘major 
rule’ 4 as that term is defined in Section 
1(b) of Executive Order 12291 on Federal 
Regulation issued on February 17.1981. 
Analysis of the rule indicates that it 
does not (1) have an annual effect on the 
economy of $100 million or more; (2) 
cause a major increase in costs or prices 
for consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

Pursuant to the provisions of 5 U.S.C. 
605(b) (the Regulatory Flexibility Act), 
the undersigned certifies that this rule 
does not have a significant economic 
impact on a substantial number of small 
entities because the changes are 
procedural in nature, and the amount of 
funds available to the applicants 
remains the same, with minimal 
adjustments in the amounts for which 
each applicant may apply. 

This rule was not listed in the 
Department's most recent Semi-Annual 
Agenda of Regulations published on 
October 28,1982 (47 FR 48422) pursuant 
to Executive Order 12291 and the 
Regulatory Flexibility Act. 

The Small Cities Program is listed in the 
Catalog of Federal Domestic Assistance as 
program number 14.219. Community 
Development Block Orants/SmAll Cities 
Program. 


In accordance with the Paperwork 
Reduction Act of 1980 (Pub. L 96-511). 
the reporting or recordkeeping 
provisions that are included in this 
regulation have been approved by the 
Office of Management and Budget 
(OMB) and have been assigned OMB 
control number 2506-0060. 

List of Subjects in 24 CFR Part 570 

Community development block grants, 
Grant programs: housing and community 
development. Loan programs: housing 
and community development. Low and 
moderate income housing. New 
communities. Pockets of poverty. Small 
cities. 

Accordingly. 24 CFR Part 570. Subpart 
F. is amended by adding a new 
8 570.435, to read as follows: 

PART 570—COMMUNITY 
DEVELOPMENT BLOCK GRANTS 

Subpart F—Small Cities Program 

8 570.435 Special procedure* applicable 
to the State of HawaH. 

(a) General . This section shall apply 
to the HUD-administered Small Cities 
Program in the State of Hawaii. 

(b) Scope and applicability. Except as 
otherwise provided in this section, the 
policies and procedures contained in 
this Subpart shall apply to the HUD- 
administered Small Cities Program in 
the State of Hawaii. 

(c) Grant amounts. (l)(i) Grant 
amount. For each eligible unit of genera! 
local government, a formula grant 
amount shall be determined which bears 
the same ratio to the total amount 
available for the nonentitlement area of 
the State as the weighted overage of the 
ratios between: 

(A) The population of that eligible unit 
of general local government and the 
population of all eligible units of general 
local government in the nonentitlement 
areas of the State; 

(B) The extent of poverty in that 
eligible unit of general local government 
and the extent of poverty In all the 
eligible units of general local 
government in the nonentitlement areas 
of the State; and 

(C) The extent of housing 
overcrowding in that eligible unit of 
general local government and the extent 
of housing overcrowding in all the 
eligible units of general local 
government in the nonentitlement areas 
of the State. 

in determining the average of the 
ratios under this paragraph, the ratio 
involving the extent of poverty shall o* 
counted twice and each of the other 
ratios shall be counted once. 
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(025+0.50 + 0.25 = 1.00.) 

(ii) Grant amounts under this section 
oay be adjusted where an applicant’s 
performance is judged inadequate. 

considering; 

(A) Capacity to utilize the grant 
amount effectively and efficiently; 

(B) Substantial compliance with the 
Applicant's schedule or schedules 
submitted in each previously funded 
Application: 

(C) Compliance with other program 
requirements based on monitoring visits 

and audits. 


(ui) Applicants shall be advised by 
certified mail of the date for submission 
of applications and of amounts of grants 

lobe provided. 

(2) Reallocation. (i) Any amounts 
w*hich become available as a result of 
adjustments under paragraph (c)(l)(ii) of 
this section or reductions under Subpart 
0 shall be reallocated in the same fiscal 
year tu any remaining eligible applicants 
on a pro rata basis. 

(ii) Any formula grant amounts 
resened for an applicant that chooses 
not to submit an application shall be 
reallocated to any remaining eligible 
applicants on a pro rata basis. 

(iii) No amounts shall be reallocated 
under paragraph (c)(2) in any fiscal year 
to any applicant whose grant amount 
was adjusted under paragraph (c)(1)(h) 
or reduced under Subpart O. 

(d) Applications. (1) Submission . HUD 
ihall require ail applicants to submit an 
application for the amount established 
w>der paragraph (c)(1) of this section or 
for reallocated funds, in a form 
prescribed by HUD. Each activity 
proposed by an applicant must meet at 
kast one of the broad national 
objectives as described in 9 570.420(k). 
(Approved by the Office of Management 
*nd Budget under OMB control number 
506~OC>oa) 

U] Review and notification. HUD 
wall review each application for 
compliance with the requirements of 
■ 570 420(k) and with 24 CFR Part 570. 
Popart C. Following review of the 
•ppucations, each applicant that has 
**\ ,he requirements of 9 570.423(c)(2) 
in a of this subparagraph, will be 
notified that its application has been 
•pproved and will be offered a grant 
*8re*ment. 


IW Conditional approval. HUD maj 
, a conditional approval of a grai 
n accordance with the criteria 
^Wished in 9 570.433(b)(3). 

1*1 Amendments. Section 570.434 sh 
ppiy to program amendments, excep 
^ti 570.434(a)(1) shall not apply. 

t! 1 ‘ 1 J ls iog and Community 
rVr f ment Act of 1974. as amended (42 
“ 1 01 et ): 7(d). Department 


Housing and Urban Development Act (42 
U.S.C. 3535(d))) 

Dated: April 28.1983. 

Stephen |. Bollinger. 

Assistant Secretary for Community Phoning 
and Development. 

JFK Doc MS- lltOB Fifed S*2D-O. MS «m| 
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DEPARTMENT OF JUSTICE 
Parole Commission 
28 CFR Part 2 

Paroling, Recommitting, and 
Supervising Federal Prisoners 

agency: Parole Commission. Justice. 
action: Final rule. 

Summary: The U.S. Parole Commission 
is adding a new provision to its rules at 
28 CFR 2.40 to make clear that a parolee 
who absconds from supervision is 
bound by the conditions on his 
certificate of release notwithstanding 
the passage of the full-term date, and 
accordingly may be charged for 
violations occurring any time prior to 
execution of the Commission's warrant. 
This clarification reflects an 
interpretation of law. and is designed to 
protect the public by ensuring a penalty 
for all misdeeds committed by parole 
absconders. 

EFFECTIVE date: This rule applies to all 
revocation hearings conducted on or 
after July 4.1983. 

FOR FURTHER INFORMATION CONTACT: 

Michael Stover. Office of the General 
Counsel. U.S. Parole Commission, 5550 
Friendship Blvd.. Chevy Chase, MD 
20815, Tel. (301) 492-5959. 
SUPPLEMENTARY INFORMATION: The 
Parole Commission is adding a provision 
to its rules at 28 CFR 2.40 Conditions of 
Release, to reflect a legal interpretation 
that the act of absconding from 
supervision by a parolee prevents his 
sentence from expiring on the original 
full term date. The Commission thus 
retains jurisdiction over the parolee 
under 18 U.S.C. 4210 for as long as the 
parolee is in absconder status. 

Therefore, any violations of the 
conditions of release (e.g., new crimes) 
committed prior to the execution of the 
warrant, whether committed before or 
after the original full term date, may be 
charged as a basis for revocation of 
parole. 

This provision is added to make clear 
that a parolee cannot evade the 
conditions of his release by absconding 
until the sentence has technically 
expired, and cannot avoid the 
consequences of a parole violation by 


concealing it until after the full term 
date has passed. 

List of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure. Prisoners, Probation and 
parole. 

PART 2—[AMENDED] 

Accordingly pursuant to 18 U.S.C. 
4203(a)(1) and 4204(a)(6), 28 CFR 2.40(i) 
is added as follows: 

9 2.40 Conditions of release. 

• • • • • 

(i) Any parolee who absconds from 
supervision has effectively prevented 
his sentence from expiring. Therefore, 
the parolee remains bound by the 
conditions of his release and violations 
committed at any time prior to execution' 
of the warrant, whether before or after 
the original expiration date, may be 
charged as a basis for revocation, and a 
warrant may be supplemented at any 
time. 

1 certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Dated: May 6,1983. 

Benjamin F. Baer. 

Chairman. U.S. Parole Commission. 

|FR Doc KM 1772 Fifed S-3D-S* «n»| 
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28 CFR Part 2 

Paroling, Recommitting, and 
Supervising Federal Prisoners 

agency: Parole Commission, justice. 
action: Final rule. 

summary: The United States Parole 
Commission, to simplify its procedures, 
is deleting the requirement that the 
Surgeon General recertify prisoners 
sentenced under the Narcotic Addict 
Rehabilitation Act (NARA) prior to 
reparole when the revocation of parole 
was based on a drug related violation. 
EFFECTIVE DATE: June 6.1983. 

FOR FURTHER INFORMATION CONTACT: 
Toby Slawsky. Office of the General 
Counsel. U.S. Parole Commission. 5550 
Friendship Blvd.. Chevy Chase. MD 
20815, (301) 492-5959. 

SUPPLEMENTARY INFORMATION: The 

Commission is deleting the requirement 
in its rules at 28 CFR 2.3 that the 
Surgeon General recertify prisoners 
serving NARA sentences prior to 
reparole when the revocation of parole 
was based on a drug related violation. 
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This procedure is being dropped 
because it added unnecessary 
complexity to the Commission s rules for 
the relatively few NARA cases in the 
system. Recertification is not required 
by law nor does it appear to make an 
essential contribution to the release 
process. Moreover, a strict reading of 
the present rule would appear to limit 
certain reparole actions at local 
revocation hearings. 

List of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure, Prisoners. Probation and 
parole. 

PART 2—(AMENDED1 

Accordingly pursant to 18 U.S.C 
4203(a)(1) and 4204(a)(6). 28 CFR 2.3 is 
revised as follows: 

4 2.3 Same; Narcotic Addict Rehabilitation 
Act. 

A Federal prisoner committed under 
the Narcotic Addict Rehabilitation Act 
may be released on parole in the 
discretion of the Commission after 
completion of at least six months in 
treatment, not including any period of 
time for “study" prior to final judgment 
of the court. Before parole is ordered by 
the Commission, the Surgeon General or 
his designated representative must 
certify that the prisoner has made 
sufficent progress to warrant his release 
and the Attorney General or his 
designated representative must also 
report to the Commission whether the 
prisoner should be released. 
Recertification by the Surgeon General 
prior to reparole consideration is not 
required (18 U.S.C. 4254). 

1 certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Dated: May 5.1983. 

Benjamin F. Bam. 

Chairman. US. Purvle Commission 
IF* Doc. «»l 
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28 CFR Part 2 

Paroling, Recommitting, and 
Supervising Federal Prisoners 

agency: Parole Commission, justice. 
ACTION: Interim rule with request for 
public comment. 

summary: The U.S. Parole Commission 
is amending its rules at 28 CFR 2.30 to 
remove an ambiguity from its sanctions 
for escape. Presently this rule provides a 
lower guideline range for escape from 


custody when the prisoner is absent 
from a non-secure facility for less than 
seven days. This amendment clarifies 
this section by providing that the lower 
guideline range applies to voluntary 
return to custody in six days or less. 
Additionally, the guideline range for 
escape from a non-secure facility and 
voluntary return in six days or less is 
reduced from 3-6 months to les9 than or 
equal to 6 months (=8 months). 

OATES: Effective June 6,1983. Public 
comment must be received July 22,1983. 
aooress: Send comments to James L 
Beck, Deputy Research Director, 5550 
Friendship Blvd., Chevy Chase. MD 
20815. 

FOR FURTHER INFORMATION CONTACT: 

James L. Beck. Deputy Research 
Director. U.S. Parole Commission. 5550 
Friendship Blvd„ Chevy Chase, MD. 
20815, Tel. (301) 492-5980. 
SUPPLEMENTARY information: Presently 
the Commission’s rescission guidelines, 
28 CFR 2.38, provides a range of 3-6 
months for escape from a non-secure 
facility without force if the prisoner is 
absent less than 7 days, and 6-12 
months if the prisoner is absent 7 days 
or more. The present rule seems to 
suggest that the sanction for escape may 
be determined by how swiftly the 
escapee Is apprehend rather than by any 
efforts of the escapee to surrender. To 
remove this ambiguity, the present 
wording of "absent less than 7 days" is 
amended to read "voluntary return in 6 
days or less." 

Additionally, the present range of 3-6 
months (with voluntary return in 6 days) 
is changed to less than or equal to 6 
months (^ months). A three month 
minimum for a walk away from a non- 
secure facility with a voluntary return 
before 7 days appears excessive, 
particularly when there is no minimum 
in the reparole guidelines for the 
violation of absconding from 
supervision. 

List of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure. Prisoners. Probation and 
parole. 

PART 2—(AMENDED) 

Accordingly, pursuant to the 
provisions of 18 U.S.C. 4203(a)(1) and 
4204(a)(6), 28 CFR 2.36(a)t2)(i) is revised 
as follows: 

§ 2-36 Rescission guidelines. 

(a) • * * 

(2) • • * 

(i) Escape or Attempted Escape 

(A) Escape or attempted escape, 
except as listed below—6-12 months. 


(B) If from non-secure custody with 
voluntary return In 6 days or less—= 6 
months. 

(C) If by fear or force applied to 
person(s), grade under (it) but not less 
than Category Five. 

Notes.—(1) If other criminal conduct is 
committed during the escape or during time 
spent in escape status, then time to be served 
for the escape/attempted escape shall be 
added to that assessed for the other new 
criminal conduct. 

(2) Time in escupe status shall not be 
credited. 

(3) Voluntary return is defined as reluming 
voluntarily to the facility or voluntarily 
turning one’s self in to a law enforcement 
authority as an escapee (not in connection 
with an arrest on other charges). 

(4) Non-secure custody refers to custody 
with no significant physical restraint (e.g. 
walkaway from a work detail outside the 
security perimeter of an institution: failure to 
return to any Institution from a pass or 
unescorted furlough: or escape by stealth 
from an institution with no physical perimeter 
barrier (usually a camp or community 
treatment center)). 

i • » • • 

1 certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Dated: May 8.1983. 

Benjamin F. Baor, 

Chairman . U.S. Parole Commission 
IFR Doc. 8S-137S® ftted 5-20-63. *44 «n| 
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28 CFR Part 2 

Paroling, Recommitting, and 
Supervising Federal Prisoners 

agency: Parole Commission. Justice 
action: Final rule. 

summary: The U.S. Parole Commission 
is deleting 89 obsolete that portion of its 
rules that discusses release of prisoners 
sentenced before June 29.1932. 

effective date: June 6,1983. 

FOR FURTHER INFORMATION CONTACT. 

Toby Slawsky. Office of the General 
Counsel, U.S. Parole Commission. 5550 
Friendship Blvd-, Chevy Chase. MD 
20815. Tel. (301) 492-5959. 

SUPPLEMENTARY INFORMATION: As lh«* 

are presently no prisoners in the 
system sentenced prior to June 29, 
the Parole Commission is deleting -8 
CFR 2.39(c) which discusses release ut 
such prisoners. 
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list of Subjects in 28 CFR Part 2 

Administrative practice and 
procedure. Prisoners, Probation and 

parole. 

PART 2-( AMENDED | 

S 2.39 [Amended] 

Accordingly, pursuant to the 
provisions of IB U.S.C. 4203(a)(1) and 
4204(a)(6), 28 CFR 2.39(c) is removed 
and 28 CFR 2.39(d) is renumbered as 28 

CFR 2 39(c). 

1 certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 

Flexibility Act 

Diitcd May 5,1983. « 

Bon Hun in F. Bmt, 

Chairman. US. Parole Commission . 

(FK IXjc. ft>- lOT* *o FU*d 5-30-SX *45 «mj 

mjjho cooc 44 10-01-4S 


28 CFR Part 2 

Psrottng, Recommitting, and 
Supervising Federal Prisoners 

aq£ncy: Parole Commission, Justice. 
action: Final rule. 


summary: The Parole Commission is 
amending its rules at 28 CFR 2.12 to 
provide that an initial hearing be 
conducted at least 90 days prior to 
completion of minimum term in the case 
of • prisoner with a minimum term of 
parole ineligibility of ten years or more. 


effective oate: June 8,1983. 

*0R FURTHER INFORMATION CONTACT: 
Toby Slawsky, Office of the General 
Counsel, II.S. Parole Commission. 5550 
Friendship Blvd.. Chevy Chase, Md. 

Tel. (301) 492-5959. 

SUPPLEMENTARY INFORMATION: As part 

cl an effort to relieve federal prison 
overcrowding the Commission is 
pending its rules to provide initial 
brings earlier, 90 days prior to 
completion of minimum term rather thar 
days prior to completion of minimum 
nn, for prisoners with a minimum term 
0 parole ineligibility of ten years or 
The Commission has decided to 
jttnauct these hearings earlier so that, if 
me decision is to parole the prisoner at 
*«gibiJity, a release plan can be 
weloped prior to the eligibility date 
ou the prisoner can be released at 
Eligibility without delay. 


*** of Subjects in 28 CFR Part 2 


Administrative practice and 
Procedure, Prisoners. Probation and 


PART 2H AMENDED] 

Accordingly, pursuant to the 
provisions of 18 U.S.C. 4203(a)(1) and 
4204(a)(6), 28 CFR 2.12(a) is revised to 
read as follows: 

9 2.12 Initial hearings: Setting presumptive 
release dates. 

(a) An initial hearing shall be 
conducted within 120 days of a 
prisoner's arrival at a Federal institution 
or as soon thereafter as practicable: 
except that in the case of a prisoner 
with a minimum term of parole 
ineligibility of ten years or more, the 
initial hearing shall be conducted at 
least 90 days prior to the completion of 
such minimum term, or as soon 
thereafter as practicable. 

• • • • • 

1 certify that this role will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 

Dated. May 13.1983. 

Benjamin F. Baer, 

Chairman, US Parole Commission . 

IFR Doc U irvtf Fllod V a 46 an] 

BHJJNQ COOt fTO-Of-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 60 
IA-4-FRL 2329-11 

Standards of Performance for New 
Stationary Sources; Alternative Test 
Requirements for Alumax of South 
Carolina's ML Holly Plant, ML Hotly, 
South Carolina 

agency: Environmental Protection 
Agency. 

action: Final rule. 

summary: EPA today establishes an 
alternative performance testing 
frequency requirement for Alumax of 
South Carolina's primary aluminum 
reduction plant in Mt. Holly, South 
Carolina, as provided in 40 CFR 
60.195(b). Rather than conduct monthly 
performance tests on the potline groups, 
this source will be allowed to te9t them 
once a year. The company has supplied 
data supporting this action in 
accordance with 40 CFR 60.195(b). This 
action was proposed in the Federal 
Register of December 14.1982 (47 FR 
55696); no comments were received. 
date: This action is effective June 22. 
1983. 

address: Background Information is 
available for public inspection at the 


following address: Environmental 
Protection Agency. Region IV. Air 
Management Branch. 345 Courtland 
Street, N.E., Atlanta, Georgia 30365. 

FOR FURTHER INFORMATION CONTACT: 

|oe Riley of the EPA Region IV Air 
Management Branch at the Atlanta 
address given above, telephone 404/881- 
4901 (FTS: 257-4901). 

SUPPLEMENTARY INFORMATION: On 

January 28.1976 (41 FR 3828), EPA 
promulgated Standards of Performance 
for New Primary Aluminum Reduction 
Plants as Subpart S of 40 CFR Part 60. 
pursuant to the provisions of Section 111 
of the Clean Air Act. Under the original 
standards, the affected source was 
required to conduct a performance test 
on startup and on any other occasion 
the Agency might require a test under 
Section 114 of the Clean Air Act. On 
June 3a 1980 (45 FR 44202), EPA revised 
40 CFR 60.195 to require performance 
testing at least once per month for the 
life of a new primary aluminum plant. At 
the same time, however, the Agency 
provided that alternative test 
requirements could be established for 
the primary control system or an anode 
bake plant if the source could 
demonstrate that emissions have low 
variability during day-to-day operations. 

On October 19,197a the 
Environmental Protection Agency (EPA) 
delegated to the South Carolina 
Department of Health and 
Environmental Control (SCDHEC) 
authority to administer Subpart S of 40 
CFR Part 60. Under the terms of the 
delegation, performance tests were to be 
scheduled and performed in accordance 
with the procedures set forth in 40 CFR 
Part 60 unless alternate methods or 
procedures are approved by the EPA 
Administrator. Accordingly SCDHEC 
transmitted to EPA for its approval a 
petition for alternative test requirements 
submitted by Alumax of South Carolina. 
Mt. Holly Plant. 

Alumax requested that it be allowed 
to (1) use the historic mean for primary 
emissions to calculate total monthly pot- 
room group emissions instead of 
emissions from the most recent test; (2) 
change the frequency of testing the 
anode bake plant from once a month to 
once a yean and (3) change the 
frequency of testing the primary control 
systems from once a month to once a 
year. 

On the basis of the supporting 
information submitted. EPA is granting 
the third item on the South Carolina 
Department of Health and 
Environmental Control's request since it 
meets the requirements of 40 CFR 
60.195(b). Actual emissions from the 
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primary poiline control systems are far 
below the allowable emissions. 
Variations in primary potline emissions 
are not great enough to likely result in 
emissions in excess of the standard for 
fluorides. 

The Agency does not find that the first 
two items on the SCDHEC's request can 
be justified under 40 CFR 60.8(b), 
however, To use the average of all past 
performance tests of the primary potline 
control systems to calculate emissions 
would defeat the purpose of periodic 
testing, which Is to detect any 
deterioration in the control systems. The 
request for allowing annual testing of 
the anode bake plant cannot be allowed 
until sufficient data are submitted by the 
company. 

The alternative test requirement 
established today will therefore, apply 
only to the potline control systems of 
Alumax of South Carolina, in Mt. 2 lolly, 
South Carolina. This alternative 
requirement will not preclude the 
Agency or SCDHEC from requiring 
performance testing at any time. Finally, 
it can be withdrawn at any time that the 
Administrator finds it is not adequate to 
assure compliance with emission 
standards applicable to this source. 

Under Section 307(b)(1) of the Act, 
petitions for judicial review of this 
action must be filed in the United States 
Court of Appeals for the appropriate 
circuit by July 22.1983. This action may 
not be challenged later in proceedings to 
enforce its requirements. (See 307(b)(21J. 

Under Executive Order 12291, today's 
action is not "Major." It has been 
submitted to the Office of Management 
and Budget for review. 

The information requirements for the 
primary aluminum reduction industry 
under the NSPS program have been 
approved by the Office of Management 
and Budget (OMB) under the provisions 
of the Paperwork Reduction Act of 1980 
and have been assigned OMB control 
number 2000-0207. This rule will reduce 
the total burden hours on the industry. 

List of Subjects in 40 CFR Part 60 

Air pollution control, Aluminum. 
Ammonium sulfate plants. Cement 
industry. Coal, Copper. Electric power 
plants. Glass and glass products, Grains, 
Intergovernmental relations. Iron, Lead, 
Metals, Motor vehicles. Nitric acid 
plants, Paper and paper products 
industry. Petroleum, Phosphate. Sewage 
disposal. Steel. Sulfuric acid plants. 
Waste treatment and disposal. Zinc. 

(Sec. Ill and 301(a) of the Clean Air Act (42 
U.S.C 7411 and 7601(a))) 


Dated: May S. 1983. 

Lee L. Verstsndig. 

A cting A rim wist rotor. 

PART 60—(AMENDED] 

Part 60 of Chapter I. Title 40. Code of 
Federal Regulations, is amended as 
follows: 

Subpart S—Standards of Performance 
for Primary Aluminum Reduction 
Plants 

In $ 80.195 paragraph (b)(2) is added 
as follows: 

§ 60.195 Tost methods and procedures. 

• • • • • 

(b) • * • 

(2) An alternative testing requirement 
is established for Alumax of South 
Carolina's ML I lolly Plant in Mt. Holly, 
South Carolina: the primary control 
system is to be tested once a year rather 
than once a month. 

(PS Doc » FiM *4* am) 

siujno cooe imo-so-* 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Health Care Financing Administration 
42 CFR Ch. IV 

Medicare Program; Provider 
Reimbursement Review Board; 
Expedited Administrative Review 

agency: Health Care Financing 
Administration (HCFA), HHS. 
action: Final rule. 

summary: These regulations amend 
procedures for providers to follow in 
order to obtain an expedited 
administrative review where the amount 
of Medicare reimbursement is in 
dispute. The changes are in response to 
comments we received on our final rule 
with comment period, published July 22. 
1982. They are intended to clarify policy 
not included specifically in previous 
regulations text 
EFFECTIVE DATE: June 22, 1983. 

FOR FURTHER INFORMATION CONTACT: 
Stanley Katz. (301) 594-9595. 
SUPPLEMENTARY INFORMATION: 

Background 

Under the Medicare program, the 
amount paid to a provider of services is 
the reasonable cost of items and 
services furnished to beneficiaries. To 
be reimbursed for services covered by 
the program, providers must file cost 
reports with their fiscal intermediaries. 
These cost reports are used by the 


intermediaries to determine the amount 
of reimbursement to providers. If a 
provider is dissatisfied with the amount 
of reimbursement (or if the intermediary 
does not make its determination within 
12 months after receiving a cost report) 
and the amount in controversy is $10,800 
or more, the provider has the right to 
request a hearing before the Provider 
Reimbursement Review Board. 

The statute authorizes the Secretary 
to reverse, affirm, or modify a decision 
of the Board. (See Section 1878(f) of the 
Act. 42 U.S.C. 1395oo(f).) This authority 
has been delegated to the Administrator 
of the Health Care Financing 
Administration (HCFA). who in turn 
redelegated it to the Deputy 
Administrator. If a provider is 
dissatisfied with the decision of the 
Administrator or the Deputy 
Administrator (where there is a review) 
or the Board, the provider may request 
judicial review of the final agency 
decision by a United States district 
court. 

The Board may grant a hearing under 
section 1878 of the Act only with respect 
to those matters for which providers 
have a right to review by the Board. In 
general, these are cases in which the 
amount in controversy is $10,000 nr 
more, the provider is dissatisfied with 
the intermediary’s determination or has 
not received a timely determination, and 
the provider has met specified time 
limits for filing an appeal. 

In the exercise of its review authority, 
the Board decides all questions relating 
to its jurisdiction to grant a heoring It 
may decide factual disputes and 
determine the applicability of Medicare 
law, regulations, and HCFA Rulings to 
the matter at issue. In doing so. the 
Board may accept any evidence 
presented by the parties and may enter 
findings of fact on any criterion relevant 
to the intermediary's decision that is 
provided in the controlling authority 
(statutes, regulations, or HCFA Rulings) 
The Board, however, may not reverse or 
overrule the applicable authority, since 
these authorities are binding on the 
Board. 

Changes in the Statute 

Section 955 of Pub. L 96-499. the 
Omnibus Reconciliation Act of 1980. 
amended section 1878(f)(1) of the Social 
Security AcL Under this provision a 
provider that requests, and has the right 
to obtain, a hearing by the Board under 
section 1878(a) of the Act may bypass 
the Board hearing and obtain judicial 
review. However, this procedure is 
limited to those actions of the fiscal 
intermediary that involve a question o 
law, regulations, or HCFA Rulings 
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relevant to the matters in controversy, 
when the Board determines that 
although it has jurisdiction over the 
dispute, it is without authority to decide 
the question (that is, to change the 
outcome] because it is bound by 
statutes, regulations or HCFA Rulings. 
The Board may determine that it does 
not have the authority to decide a 
question either on its own motion or 
upon the request of a provider. 

This provision did not in any way 
change the scope of the Board's 
jurisdiction; the Board has jurisdiction 
over no more and no fewer types of 
issues now than before the law was 
amended. However, if a provider 
requests and may obtain a Board 
henring under section 1878(a) of the Act 
(that is. the Board accepts jurisdiction of 
the case), the provider may now request 
in expedited review; i.e.. a 
determination by the Board of the 
Board s authority to decide the question 
of law or regulation relevant only to the 
matters that the Board has accepted for 
a hearing. (We refer to this 
determination 8S an "expedited review 
determination" In this preamble.) 

Once the provider has requested an 
expedited review determination, the 
Board has 30 days in which to issue the 
determination in writing. The 30 days 
begins after the Board has accepted 
jurisdiction and has received the 
request, accompanied by whatever 
documents and other materials the 
Board requires to make the 
determination. 

A provider may bring a civil action 
with respect to the matter's for which the 
Board grants expedited review. If the 
Board docs not make a determination 
either granting or denying expedited 
review within 30 days after receipt of a 
provider's request with accompanying 
documents, the provider may bring suit 
with respect to the matter in controversy 
contained in the request. 

The provider must bring the civil 
action within 60 days of the date of the 
Board a determination, or. if the Board 
ails to make the determination within 
30 days after receipt of a provider’s 
appropriately documented request, 
within 60 days following the end of the 
30-day period. (There is no provision for 
bringing civil suit within 60 days of the 
Board s determination not to grant 
expedited review.) 

The law provides that an expedited 
review determination by the Board will 
w considered final and not subject to 
tot? Secretary’s review. 

The law applies equally to all 
providers, regardless of whether HCFA 
or another organization serves as fiscal 
intermediary. 


Provisions of the Regulations 

On July 22.1982, we published a final 
rule with comment period (47 FR 31686) 
to implement the statutory amendment. 
The preamble to that final rule also 
addressed the 30 comments we received 
concerning very similar provisions 
included as part of regulations we 
proposed on February 14.1980 (45 FR 
9953). The final rule paralleled the 
statutory changes, with clarifying or 
implcmeting policy included. 

The regulations: 

(a) Provided that a provider may 
obtain an expedited review when the 
validity of a law, regulation, or HCFA 
Ruling is in question: 

(b) Specified what information a 
provider must include in its request to 
receive an expedited review; 

(c) Indicated the intermediary's role in 
the process; 

(d) Specified how the beginning and 
ending of the 30 days in which the Board 
is to respond to a request for an 
expedited review is determined; 

(e) Indicated the effects of various 
Board determinations; and 

(f) Limited their application to matters 
subject to the Board's review under 
section 1878 of the Act. 

Analysis and Response To Comment 

We received 27 comments from six 
commentors concerning the final rule. 
The commentors consisted of an 
association of Medicare fiscal 
intermediaries, a law firm, a 
management association and three 
hospital associations. 

The comments are discussed below 
according to the order in which the 
provisions appear in the regulations. 

1. HCFA Rulings. One commentor 
stated that 42 CFR 405.1842(a). “Basis 
and purpose," which refers to questions 
"of law, regulation or HCFA ruling 
relevant to the case", should include the 
specific title of the publication in which 
the rulings appear. That is. either we 
should name the source as "The Health 
Care Financing Administration Rulings", 
or otherwise include a specific definition 
of the HCFA Rulings that are binding on 
the Board. Use of a less specific 
reference to "HCFA Rulings" implies 
that other documents may also be 
included. 

We agree, and are revising all 
references in title 42 of the Code of 
Federal Regulations from "ruling" and 
"rulings" to “HCFA Ruling" and "HCFA 
Rulings", respectively. We are also 
revising $ 405.1867 to show that the 
rulings binding on the Board are those 
specified by 42 CFR 401.108. rather than 
those specified by 20 CFR 422.408, which 
discusses Social Security rulings. 42 CFR 


401.108, which recodified 20 CFR 422.408 
as of November 12.1981 (46 55695), 
indicates that precedent final opinions 
and orders and statements of policy and 
interpretations adopted by HCFA but 
not published in the Federal Register 
will be made available in the 
publication HCFA Rulings . 

We are making some technical 
revisions to 42 CFR 401.108 as well: 

(a) We are revising the current section 
matter into paragraphs (a) and (b). and 
we are adding a paragraph (c). 

(b) Paragraphs (a) and (b) will reflect 
our present method of publicizing HCFA 
Rulings: we may publish HCFA Rulings 
(labeled as such) in the Federal Register 
as well as in the publication HCFA 
Rulings. The paragraphs will indicate 
that precedent final opinions and orders 
and statements of policy and 
interpretations adopted by HCFA as 
HCFA Rulings (1) are published in 
HCFA Rulings; and (2) after September. 
1961, may be published in the Federal 
Register as well as in HCFA Rulings . 

The statement in the current S 401.108 
that all HCFA components are bound by 
HCFA Rulings will be in paragraph (c). 

(c) We are adding a paragraph (c) to 
state that Social Security components 
are bound by HCFA Rulings to the 
extent that the Social Security 
components adjudicate matters under 
the jurisdiction of HCFA. Binding Social 
Security components by HCFA Rulings 
is not a new policy but has been implicit 
in the administration of HCFA since 
HCFA's inception in 1977. 

We are also making a technical 
revision at this time to 42 CFR 
401.106(a), which discusses methods of 
publication of various types of 
information. Section 401.106(a)(4) 
indicates that the indexes that the 
Freedom of information Act (5 U.S.C. 
552(a)(2)) requires will be published in 
HCFA Rulings. (These are indexes of 
precedential orders and opinions issued 
in the adjudication of claims, statements 
of policy and interpretations adopted by 
HCFA but not published in the Federal 
Register, and of administrative manuals 
and instructions to staff that affect a 
member of the public) We are no longer 
publishing these indexes in HCFA 
Rulings but in a separate publication for 
which HCFA’s office of Public Affairs 
will be responsible. Therefore, we are 
removing the references in 
S 401.106(a)(4) to HCFA Rulings. 

2. Time limit and Board acceptance of 
jurisdiction. Four commentors disagreed 
with our reading of the statute, which 
we believe gives the Board 30 days after 
it accepts jurisdiction of a case to 
determine whether there can be 
expedited review. The commentors 
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believed the Board should have 30 days 
to determine both its jurisdiction and 
appropriateness of an expedited review 
simultaneously. 

We do not agree and the commentor* 
furnished no additional information to 
change our position. The law reads. “If a 
provider may obtain a hearing under 
subsection (a) |of section 1078 of the 
Act| and has filed a request for such 
hearing, such provider may file a request 
for a determination by the Board of its 
authority. * # V' In order to determine 
whether a provider “may obtain a 
hearing*', the Board has to decide 
whether it has jurisdiction under section 
1878 of the Act. We interpret “may 
obtain a hearing" as meaning the Board 
has accepted the request and 
established the provider's right to 
“obtain a hearing under section 1878(a) 
of the Act". There is no requirement in 
the law that the Board determine its 
jurisdiction within a specified period of 
time. 

As a practical matter, the regulations 
anticipate a number of possible 
combinations of time frames and do, for 
example, permit the Board to accept 
jurisdiction and make the expedited 
review determination simultaneously. 
Generally, the opportunity for the Board 
to determine its jurisdiction quickly is 
controlled, in a large measure, by the 
documentation the provider files with its 
request for a hearing and the need for 
the Board to request more information. 

3. Lack of factual issues in dispute. 
Five commentors stated their belief that 
our requirement at 8 405.1842(c)(2), that 
there be no factual issues in dispute 
before the Board can grant an expedited 
review, goes beyond the law. One 
comment suggested that the regulations 
be revised to provide that there be no 
factual issues in dispute that could 
constitute the basis for a Board decision 
favorable to the provider. Another was 
that the regulations should be revised 
and limited to factual issues that 
influence the Board's determination 
concerning the granting of the requested 
expedited review. Three comments 
indicated that the cases should proceed 
to judicial review if the Board finds it 
does not have the authority to decide 
the legal question. 

We do not agree. In our view, the law 
authorizes the bypassing of the required 
Board hearing only with respect to those 
matters in dispute for which the sole 
issue to be resolved is the validity of the 
law, regulations, or HCFA Rulings which 
the Board cannot decide. Clearly, the 
law does not provide for a Board 
hearing and an expedited administrative 
review determination on separate facets 
of the same matter in dispute, nor does 
it provide for the Board hearing to be 


bypassed on disputed matters that are 
within the authority of the Board to 
decide. For such cases, there is the need 
to establish an administrative record 
before the Board when factual or legal 
matters are in dispute before the case is 
appropriate for judicial review. Thus, 
when there are factual matters in 
dispute with respect to the particular 
matter for which a provider requests on 
expedited review, we believe the law 
intends that these matters be resolved 
by the Board (subject, of course, to 
Administrator's review). A provider 
may, of course, still seek judicial review 
of any finding in the final administrative 
decision with which it is dissatisfied. 

4. Requests for additional 
information. One commentor stated that 
the regulations at ( 405.1842 (c)(3) and 
(h)(1) give the Board unlimited 
discretion to request additional 
information and suspend the running of 
the 30-day period. The commentor 
believed.that the language of 

8 405.1842(c)(2)(iv) regarding what the 
provider must submit is too vague and 
should provide specific descriptions of 
the information and documentation 
required from providers. 

We do not agree. In our view, the 
combined provisions of 8 405.1842(c)(2) 

(5 405.1842(c) is being redesignated as 
8 405.1842(d)) do spell out the 
requirements of a provider's request for 
expedited review. The particular 
provision in the redesignated paragraph 
(d)(2)(iv) requires that the provider's 
request include “all other" supporting 
information or details. The provision 
serves a dual purpose: (1) it further 
supports the obligation of the provider 
tu furnish the information necessary for 
the Board to make its determination, 
and (2) it allows the provider to submit 
whatever additional information or 
details it believes will support its 
request. We believe the provision is 
consistent with the requirements of the 
law and that it would be inappropriate 
to limit the discretion of the provider or 
the Board in the manner suggested. 

5. Intermediary participation. One 
commentor stated the provision in 

8 405.1842(d) that an intermediary may 
comment on a provider's request for 
expedited Board review should be 
accompanied by a provision for provider 
rebuttal. 

We agree, and are revising the current 
8 405.1842(d) (which is being 
redesignated as 8 405.1842(e)) to provide 
that if the Board receives intermediary 
comments that raise questions about the 
provider's request for expedited Board 
review, the Board may request 
additional information from the provider 
in the manner prescribed in 


8 405.1842(c)(3) (which is being 
redesignated as 8 405.1842(d)(3)). 

6. HCFA Review. Three commentors 
stated that section 1878(f)(1) of the Act 
and final regulations at 8 405.1842(f)(3) 
make it clear that the Board’s 
determination concerning its authority 
to decide an issue is not subject to the 
Secretary's review under 8 405,1875. 
However, In a preamble statement, 

HCFA indicated that if there is to be 
judical review, it will review the case 
and may request the court to remand it 
to the Board when unresolved factual 
issues are found. The commentors 
believed that HCFA has no authority to 
perform this review. 

The HCFA review under 8 405.1842 is 
not an exercise of the Secretary’s "own 
motion" review authority under section 
1878 of the Act and 8 405.1875. The 
purpose of our statement is to advise 
that HCFA will analyze the case for the 
purposes of determining whether there 
arc any unresolved factual issues in 
dispute that are within the authority of 
the Board to decide, and whether the 
case should therefore be remanded to 
the Board for further action. It must be 
emphasized that this review will be 
conducted within the context of an 
adversary judicial proceeding and will 
not, indeed cannot be used to support a 
unilateral administrative action on 
behalf of HCFA or the Secretary. In any 
event, there should be few instances 
when a request for remand will be 
necessary or desirable. The Board's 
review should have assured that there 
were no unresolved factual issues in 
dispute that are within its authority to 
decide. Additionally, we will be guided 
by the actions taken by the provider and 
will not request remand when the sole 
issue for judicial review is the provider s 
question as to the validity of a governing 
law, regulation, or HCFA Ruling 
relevant to the matters in controversy 

The remaining comments address 
concerns omitted from the regulations 
but which the commentors thought 
should be in regulations. 

7. Certification of Board record. One 
commentor stated that the process for 
transmitting case records to the courts 
should be clarified. It is necessary to 
specify what documentation (including 
depositions] should be submitted, and 
the Board should have the authority to 
certify a record to the courts. The 
commentor understood that, presently, 
records can only be certified by the 
Office of the Attorney Advisor, even 
when a decision is rendered by the 
Board and there is no review by the 
Administrator. 

As indicated in section 1878(f)(1) of • 
the Act, judicial action brought by a 
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provider is tried pursuant to the 
applicable provisions of Chapter 7 of 
Title 5 of the United States Code. The 
Secretary, as the defendant in the 
ac tion, files a certified copy of the 
record established at the Board healing 
or the record upon which the Board 
granted expedited review. The record 
nuist include all documentation 
(including depositions) upon which the 
findings and decision of the Board are 
based. 

We believe the current arrangement 
within the Office of the Attorney 
Advisor for the certification of a Board 
record is appropriate. It permits us to 
identify o single component as the 
source of all case records and, when a 
judicial action is filed, provides the 
opportunity for necessary internal 
controls. 

8. Group appeals . One commentor 
stated that the law and regulations fail 
to address group appeals specifically. 
The commentor urged a technical 
amendment in section 1878(f)(1) of the 
Act to include group appeals as eligible 
for expedited Board review. 

It is our position that the expedited 
Board review procedures are available 
to group appeals, and that the current 
statutory provisions in section 1878 (a) 
and (b) of the Act cover the situation. 

The provisions of section 1878(a) set 
forth the requirements and conditions 
for establishing a provider’s entitlement 
to a hearing by the Board. The 
provisions of paragraph (b) authorize 
group appeals, and make the provisions 
of paragraph (a) applicable to each 
provider in the group subject to certain 
specified modifications. Thus, the 
entitlement of each provider in the group 
to a hearing by the Board must be 
established under paragraph (a), as is 
required in section 1879(0(1). to be 
eligible for expedited Board review. 
Regulations implementing the provisions 
of section 1878 (a) and (b) are at 
5§ 405.1835 and 405.1837, respectively. 

However, because of this comment, 
the term “provider” in the first sentence 
of § 405.1842(b)(2) will be clarified to 
include each provider in a group appeal. 

9. 'Own motion”review. Four 
commentor* indicated that the 
regulations are deficient because they 
do not provide a procedure for situation 
In which the Board, on its own motion, 
determines that expedited review is 
appropriate. They should provide for 
prior notice to the provider of the action 
contemplated by the Board, and give 

the provider and the intermediary 
an opportunity to comment, as there 
ma >’ be a number of reasons why a 
provider does not want the Board 
hearing to be bypassed. In addition, 
regardless of who initiates expedited 


review, there should be an opportunity 
to compile a factual record at the Board. 

We agree with the first part of this 
comment and are adding a new 
S 405.1842(c) to provide that the Board 
will give notice to the provider and the 
intermediary of the proposed expedited 
review determination and allow them a 
reasonable period of time in which to 
file additional evidence or argument in 
support of any objections they may have 
to that proposed determination. Former 
paragraphs (c) through (i) are 
redesignuted as (d) through (j), 
respectively. 

As for the opportunity to compile a 
factual record at the Board, the law does 
not provide for a Board hearing and an 
expedited administrative review on the 
same matter in dispute. If a case is 
appropriate for expedited review, there 
should not be any factual or legal 
matters within the authority of the board 
to decide. However, because of this and 
a related comment, we are adding, In 
addition to the new § 405.1842(c), a new 
paragraph (2) to the current 42 CFR 
405 1842(f) (redesignated as { 405.1842(g) 
with current ( 405.1842(f) (2) and (3) 
redesignated as S 405.1842(g) (3) and (4), 
respectively) to clarify the authority of 
the Board and to make it clear that 
when there are factual or legal issues in 
dispute within the authority of the Board 
to decide on the particular issue, the 
Board will not issue an expedited 
review determination and will proceed 
with a hearing. We believe these 
changes will give providers ample 
opportunity to establish a record at the 
Board hearing, while at the same time 
providing for the orderly conduct of the 
determination process and the 
fulfillment of the intent of the statute. 

10. The Department's authority to 
regulate Board proceedings. One 
commentor stated that decisions about 
issues to be handled through expedited 
review should be made exclusively by 
the Board. The Department should not 
be authorized to design rules and 
regulations that constrict or direct the 
Board’s judgment in these matters. 

We do not agree with the comment 
and believe it misperceives the proper 
role of the Board. The Secretary is 
clearly authorized under sections 1871 
and 1878(e) of the Social Security Act to 
design regulations that bear on the 
operations of the Board In our view, the 
Board was created as an administrative 
body to make sure that reimbursement 
decisions were made accurately and 
fairly within the Secretary’s overall 
responsibility for administering the 
Medicare program. While it is 
authorized under section 1878(e) of the 
Act to make rules and establish 
procedures necessary to carry out its 


prescribed function, the statute makes it 
clear that it must do this in a way 
consistent with the regulations of the 
Secretary as well as with title XVII! of 
the Social Security Act. 

11. Waiver of proposed rulemaking. 
Three commcntors disagreed with our 
decision to publish a final with comment 
period rather than a notice of proposed 
rulemaking. They all believed the public 
should have had a chance to comment 
and that our arguments for publishing 
the rule in final to be without merit. Our 
arguments were that (1) the regulations 
had to be published as close as possible 
to the effective date of the law (the 
commentors thought that the 19 month 
gap between the effective date of the 
law and that of the regulations did not 
support our statement): and (2) a notice 
of proposed rulemaking containing what 
we consider to have been substantively 
similar provisions obviated the need for 
proposed rules. 

We do not agree that these 
regulations should have been published 
as a notice of proposed rulemaking. As 
we stated in the preamble, it was 
necessary to publish final regulations as 
close as possible to the effective date of 
the statute; although it took 19 months to 
publish the final rule, even more time 
would have elapsed before there were 
regulations in place had we published a 
notice of proposed rulemaking before 
the final rule. 

W r e disagree that the proposed rule 
concerning expedited review published 
on February 14. 1980 (45 FR 9953) was so 
substantively different that it did not 
serve as a notice to the final rule. The 
majority of objections to the proposed 
rule were resolved by the legislation, 
indicating that Congress favored the 
providers’ position. The final rule merely 
restated the statute with some 
clarification added. 

12. Deferral of expedited review. One 
commentor stated that providers should 
be permitted to notify the Board of their 
intention to bypass a Board hearing for 
certain issues and to request that the 
Board proceed in the interim with its 
regular review of the remaining issues. 
This would allow a provider to delay its 
rights to an expedited review 
determination in order to consider and 
consolidate all litigation with respect to 
the issues for which expedited review is 
granted and those for which the Board 
proceeded normally. 

We do not agree. In our view, this 
procedure would totally defeat the very 
purpose for which the statutory 
provisions were amended, which was to 
give providers the right to seek 
expedited review. The effect of the prior 
process was to delay the resolution of 
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the same "certain issues" and to require 
providers to pursue a time-consuming 
review before having the right to seek 
judicial review. Clearly, the current law 
is intended to eliminate that delay 
previously experienced by providers 
and requires the Board without 
exception to make its determination 
within 30 days after the date of receipt 
of a provider’s completed request for 
expedited review of issues for which the 
Board has accepted jurisdiction. A 
provider is. or course, not obligated to 
request an expedited review and is free, 
subject to the Board's "own motion" 
review, to make its decision ns to 
whether it wishes to proceed with the 
expedited review or the regular Board 
review. 

However, because of this comment 
and a related comment indicating that 
there should be an opportunity to 
establish a record at the Board hearing, 
we are adding a new $ 405.1842 (c) and 
(g)(2). Please see our response in item 
number 9 above. 

13. Judicial review of Board 
determinations . One commentor 
disagreed with our contention that there 
can be no judicial review of a Board 
determination not to grant an expedited 
review. 

The purpose of our statement was to 
advise that there is no provision in the 
statute for seeking judicial review of the 
Board’s determination not to grant an 
expedited review within 60 days after 
the Board’s determination. We did not 
mean to imply, however, that the 
previously existing right of providers to 
seek judicial review under the 
provisions of section 1878 of the Act 
was also affected, if the Board 
determines It will not grant expedited 
review, it will follow its normal hearing 
procedures. W'o have revised the section 
entitled "Changes in the Statute" 
discussed earlier in this preamble to 
clarify that there is no provision in the 
statute for bringing civil suit within 60 
days of the Board’s determination not to 
grant expedited review. A provider may. 
of course, seek judicial review at the 
proper time after a hearing of any 
finding in the final administrative 
decision with which it is dissatisfied. 

14. Precedential value of Board 
decisions. One commentor stated that 
consideration should be given to the 
precedential value of Board decisions 
granting expedited review. 

The overall matter of establishing 
binding precedents in the Medicare 
reimbursement review process is 
currently being considered within 
HCFA. However, current regulations do 
not preclude the use of prior review 
decisions where similar facts and 
circumstances exist and. as a practical 


matter, a provider is free to cite any 
such decision in its request to the Board 
for a determination concerning the 
Board's authority to decide an issue. 

Waiver of Proposed Rulemaking 

We have made some technical and 
clarifying revisions to 42 CFR 401.106 
and 401.108 because of our response to a 
comment concerning HCFA Rulings in 
S 405.1842. We are publishing these 
revisions in final rather than in a notice 
of proposed rulemaking because of their 
technical nature. Since they do clarify 
and are so technical, we find good cause 
to waive notice of proposed rulemaking; 
it is unnecessary and contrary to the 
public interest to delay their publication 
in final. 

Executive Order 12291 

We have determined that these final 
regulations are not likely to result in an 
annual economic efTect of $100 million 
or meet other threshold criteria of 
section 1(b) of the Order. 

As noted above, these final 
regulations amend procedures for 
providers to follow in order to obtain an 
expedited administrative review where 
the amount of Medicare reimbursement 
is an issue. We have made these policy 
amendments as a result of the public 
comments to the final rule published 
July 22,1982. The changes are 
clarifications in nature; thus we believe 
that the economic efTect of these 
changes is negligible. As this effect is 
significantly below the $100 million 
threshold, a regulatory impact analysis 
is not required. 

Regulator)’ Flexibility Act 

The Secretary certifies under 5 U.S.C, 
605(b), enacted by the Regulatory 
Flexibility Act (Pub. L 96-354), that 
these final regulations will not result in 
a significant impact on a substantial 
number of small entities. 

The clarifications made as a result of 
the public comments may impact on 
some providers. For instance, under the 
newly designated S 405.1842(e). the 
Board may request additional 
information from a provider when an 
intermediary's comments raise 
questions about the provider's request 
for expedited review. However, we do 
not believe that this, or the other 
clarifications, will result in a significant 
impact on a substantial number of 
providers. Therefore, a regulatory 
flexibility analysis is not required. 

List of Subjects in 42 CFR Port 405 

Administrative practice and 
procedure. Certification of compliance. 
Clinics, Contracts (agreements), End- 
stage renal disease (ESRD), Health care. 


Health facilities. Health maintenance 
organizations (HMO), Health 
professions. Health suppliers. Home 
health agencies. Hospitals, Inpatients. 
Kidney diseases. Laboratories, 
Medicare. Nursing homes. Onsite 
surveys, Outpatient providers. Reporting 
requirements. Rural areas. X-rays. 

Cb. IV (Parts 400-499) 

[Nomenclature Change] 

A. Title 42 CFR Parts 400-499 are 
amended as follows: Wherever the word 
"ruling" or "rulings" appears, it is to be 
revised to read "HCFA Ruling" or 
"HCFA Rulings", respectively. 

B. 42 CFR Part 401, Subpart B. is 
amended as set forth below: 

PART 401 —[AMENDED] 

Subpart B—Confidentiality and 
Disclosure 

1. The authority citation is revised to 
read as follows: 

Authority: Secs. 205.1102.1106. ond 1871 of 
the Social Security Act (42 U.S.C. 405.1302, 
1308, and 1395hh); the Freedom of 
Information Act (5 U.S.C 552); and the 
Privacy Act (5 U.S.C 552a). 

2. In § 401.106, paragraph (a)(4) is 
revised as follows: 

$401,106 Publication. 

(a) Methods of Publication. * * * 

(4) By publication of indexes of 
precedential orders and opinions issued 
in the adjudication of claims, statements 
of policy and interpretations which have 
been adopted but have not been 
published in the Federal Register, and of 
administrative staff manuals and 
Instructions to staff that affect a member 
of the public 
• • • • • 

3. Section 40^.108 is revised as 
follows: 

$401,108 HCFA Rulings. 

(a) After September 1981. a precedent 
final opinion or order or a statement of 
policy or interpretation that has not 
been published in the Federal Register 
as a part of a regulation or of a notice 
implementing regulations, but which has 
been adopted by HCFA as having 
precedent, may be published in the 
Federal Register as a HCFA Ruling and 
will be made available in the 
publication entitled HCFA Rulings. 

(b) Precedent final opinions and 
orders and statements of policy and 
interpretation that were adopted by 
HCFA before October. 1981. and that 
have not been published in the Federal 
Register are available in HCFA Rulings . 
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(c) HCFA Rulings are published under 
the authority of the Administrator, 
HCFA. They are binding on all HCFA 
Components, and on the Social Security 
Administration to the extent that 
components of the Social Security 
Administration adjudicate matters 
under the jurisdication of HCFA. 

C 42 CTO Fart 405. Subpart R, is 
amended as set forth below: 

Subpart R—Provider Reimbursement 
Determination and Appeals 

1 The authority citation for Subpart R 
is revised as follows: 

Authority: Sec*. 1102.1814(b). 1815(a) 
lfl01»v), 1871, and 1878 (42 U.S.C. 1302. 
139M|b). 1395g(a). 1395x(v). 1395hh. 1395oo). 

2. Section 405.1842 is amended by 
redesignating paragraphs (c) through (i) 
as (d) through (j) respectively, by 
revising paragraphs (a), (b) (1) and (2), 
newly redesignated (d)(3). (e). (g), (h)(1). 

(3), and (5). and (i)(l j, and by adding a 
new paragraph (cj as follows: 

\ 405.1842 Expediting Board proceedings. 

(a) Basis and purpose. This section 
implements section 1878(f)(1) of the 
Social Security Act, as amended by 
lection 955 of Pub. L 96-499 (42 U.S C. 
1395oo(f)(l)). The amendment provides 
an opportunity for providers to obtain 
expedited administrative review when 
the Board determines that it does not 

h ive the authority to decide a question 
of law. regulation, or HCFA Ruling 
relevant to the case. Case (see 
5 405.1867). 

(b) Basic rule. (1) Except as provided 
in paragraph (b)(4) of this section, a 
provider may submit a written request 
to the Board, with supporting 
documentation, to determine whether 
the Board has the authority to decide a 
question of law, regulations, or HCFA 
Rulings relevant to and controlling upon 
<m issue to be reviewed by the Board. 
The Board is required to make an 
expedited review determination in 
writing, either denying or granting the 
request, within 30 days after the date of 
reeei P t of the request, as defined in 
paragraph (1) of this section. The Board 
may also issue a determination on its 
own motion that it lacks authority to 
decide a question of law, regulations or 
HCFA Rulings. 

(2) The Board must determine that the 
provider (including each provider in a 
Sroup appeal) is entitled to a hearing 
under section 1878(a) of the Act before 
making the determination described in 
Paragraph (a)(1) of this section. Thus, 
he provider must file (or have already 
filed) a written request for a Board 
nearing that meets the requirements in 
i 405.1841. The information and 


documentation required with respect to 
the filing of a request for a hearing is 
used by the Board to determine 
jurisdiction under section 1878(a) of the 
Act. 

• • * « » 

(c) "Own motion”review. If the Board 
is considering issuing a determination 
on its own motion that it lacks the 
authority to decide a question of law, 
regulations, or HCFA Rulings, it will 
notify the provider and intermediary of 
its proposed determination and allow 
them a reasonable period of time to file 
evidonne or arguments either to support 
or oppose the proposed determination. 

(d) --- 

• • • • • 

(3) If the information in the provider 
request is insufficient for the Board to 
determine whether it has the authority 
to decide un issue, the Board will 
request more information from the 
provider. Such a request will affect the 
30-day time limit as provided in 
paragraph (i) of this section. If the 
provider does not send more 
information or sends inadequate 
information, the Board will determine 
that it has the authority to decide the 
issue and will begin the regular 
procedure for a hearing. 

(e) intermediary participation (1). 
After receiving a copy of the provider’s 
request for an expedited review 
determination, the intermediary may 
send comments to the Board on the 
provider’s request and supporting 
documentation. The intermediary will 
send a copy of its comments to the 
provider simultaneously. 

(2) If the intermediary's comments 
raise questions about the provider’s 
request for expedited review, the Board 
may request additional information from 
ihe provider as provided in paragraph 
(d)(3) of this section. 

• • • • • 

(g) Board determination. (1) Within 30 
days after the date of receipt (as defined 
in paragraph (i) of this section) of a 
provider's request and all necessary 
documentation the Board will issue a 
determination concerning its authority 
to decide the question of law. 
regulations, or HCFA Rulings relevant to 
the issues identified by the provider in 
its request. 

(2) If there are factual or legal issues 
in dispute un an issue within the 
authority of the Board to decide, the 
Board will not make an expedited 
review determination on the particular 
issue but will proceed with a hearing.* 
The Board has the authority to decide 
when two or more issues are sufficiently 
related to preclude separation for 
purposes of an expedited review 


determination on one or more of them 
and a hearing on the other or others. 

(3) The Board will promptly notify the 
provider in writing of its determination 
and will send a copy of the 
determination to the intermediary. 

(4) The Board’s determination 
concerning its authority or its lack of a 
determination is not subject to the 
Secretary’s review under 5 405.1875. 

(h) Effect of a Board decision. (1) The 
Board’s determination, issued on its own 
motion or at the request of a provider, 
that it lacks authority to decide a 
question of law. regulations or HCFA 
Rulings is a final decision permitting a 
provider to seek judicial review with 
respect to the matter or matters in 
controversy contained in the 
determination, within 60 days of the 
date of the Board’s determination. 

• • • • • 

(3) If the Board fails to issue an 
expedited review determination within 
30 days of the date of receipt of a 
complete request (as determined under 
paragraph (i) of this section), the 
provider may. within 60 days from the 
end of that period, seek judicial review 
of the matters for which it requested the 
Board’s determination. 

• • • • • 

(5) If the provider seeks judicial 

review because the Board fails to make 

a determination as provided in 

paragraph (g)(1) of this section, it should 

notify the Board at the time it files for 

judicial review. The Board will not hold 

a hearing, even if one has been 

scheduled, on the matter or matters for 

which the provider is seeking judicial 

review. 

% 

• • t t • 

(i) Date of receipt . • • • 

(1) The actual date of receipt by the 
Board of the information required under 
paragraph (d)(2) of this section, or of 
additional information requested by the 
Board under paragraph (d)(3) of this 
section, whichever the Board receives 
later, or 

• • • • • 

3. Section 405.1867 is revised as 
follows: 

§ 405.1867 Sources of Board's authority. 

In exercising its authority to conduct 
the hearings described herein. Ihe Board 
must comply with all the provisions of 
title XVIII of the Act and regulations 
issued thereunder, as well as HCFA 
Rulings issued under the authority of the 
Administrator of the Health Care 
Financing Administration (see $ 401.108 
of this subchapter). The Board shall 
afford great weight to interpretive rules, 
general statements of policy, and rules 






22926 Federal Register / Vol. 48. No. 100 / Monday. May 23. 1963 / Rules and Regulations 


of agency organization, procedure, or 
practice established by HCFA. 

(Catalog of Fedrral Domestic Assistance 
Program No. 13.773. Medicare-Hospital 
Insurance; No. 13.774. Medicare- 
Supplementary Medicare Insurance) 
Dated; March 3,1983. 

Carolyne JC. Davis. 

Administrator ; Health Care Financing 
Administration. 

Approved; April 28.1983 

Margaret M. Hocklar. 

Secretary* 
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DEPARTMENT OF TRANSPORTATION 

Urban Mass Transportation 
Administration 

49 CFR Part 630 

(Oocfcet No. 83-AJ 

Uniform System of Accounts and 
Records and Reporting System 

agency: Urban Mass Transportation 
Administration. DOT. 
action: Notice of Suspension of 
Reporting Requirement. 

summary: in this document, the Urban 
Mass Transportation Administration 
(UMTA) announces the suspension of 
the requirement that grant recipients 
must report data pertaining to the 
average time per unlinked trip. This 
requirement is now part of UMTA’# 
regulation on a Uniform System of 
Accounts and Records and Reporting 
System. 

EFFECTIVE DATE: This suspension is 
effective May 23.1983. 

FOR FURTHER INFORMATION CONTACT! 

Philip G, Hughes. Office of Information 
Services, Room 6419. 400 Seventh Street. 
S.W.. Washington, D.C. 2059a (202) 426- 
1957. 

SUPPLEMENTARY INFORMATION: 
Background 

On February 10.1983. UMTA issued a 
Notice in the Federal Register (48 FR 
6143) requesting comments on UMTA’s 
proposal to waive the requirement of 49 
CFR 630.12(a)(7)(i). Table B-8 that 
requires the reporting of data concerning 
average time per unlinked trip. This 
reauirement is part of UMTA's 
regulation on a Uniform System of 
Accounts and Records and Reporting 
System promulgated to implement 
Section 15 of the Urban Mass 
Transportation Act of 1964, as'nmended 
(49 U.S.C. 1611) (UMT Act). 


UMTA published regulations to 
implement Section 15 on January 19, 

1977. (42 FR 3772). These regulations are 
codified at 49 CFR Part 630 and have 
been amended several times (43 FR 
58928. December 18.1978; 44 FR 4493. 
January 22.1979; and 44 FR 26052. May 
3, 1979). 

Section 630.12(a)(7) of this regulation 
requires recipients to provide specific 
operating data elements as set forth in 
Table B-8 therein. This Table B-8 
includes a data element for average time 
per unlinked trip. Average time per 
unlinked trip, as used in this context, 
means the average (i.e.. arithmetic 
mean) number of minutes that the 
passenger spends aboard the revenue 
vehicle for an unlinked passenger trip. 

After examining the particular 
requirements for data relating to 
average time per unlinked trip. UMTA 
has concluded that this data might be 
less useful than originally envisioned, 
both to UMTA In administering its 
program and to State and local 
governments in planning their 
transportation programs. In addition, 
recipients have indicated that collection 
of this data can be unnecessary, costly 
and burdensome. 

UMTA received 23 written comments 
from various sources with an interest in 
mass transportation. All supported the 
waiver. None of the commcnters 
expressed any qualified opposition, or 
reservations about the desirability of 
granting an overall waiver. 

Waiver 

Based on these comments and 
UMTA’s experience in administering the 
Section 15 program. I have determined 
that the waiver, in all cases, of the 
reporting requirements concerning 
average time per unlinked trip set forth 
at 49 CFR 630.12(a)(7)(f). Table B-8 is 
clearly necessary to reduce costly and 
burdensome unneeded Federal 
requirements and that the waiver is 
consistent with the intent of the UMT 
Act. Therefore, pursuant to the authority 
of 49 CFR 630.7. acting in my capacity as 
Administrator of the Urban Mass 
Transporation Administration, effective 
immediately. I hereby waive, in all 
cases, the reporting requirement 
concerning average time per unlinked 
trip set forth at 49 CFR 630.12(a)(7)(i). 
Table B-8. 

List of Subjects In 49 CFR Part 630 

Mass transportation. Reporting and 
recordkeeping requirements. Uniform 
system of accounts. 


PART 630—(AMENDED | 

§ 630.12 1 Temporarily waived and 
suspended in parti 

Accordingly. 49 CFR 63Q.12(a)(7)(l), 
Table B-8 is waived and suspended 
until further notice. 

Issued on: May 5,1983. 

Arthur E. Teele, Jr.. 

Administrator, Urban Mass Transportation 

Administration 

paCXtcSV 

SlUJNG CO0£ 4S1S-S7-M 


INTERSTATE COMMERCE 
COMMISSION 

49 CFR Part 1023 

(Ex Parte No. MC-100 (Sub-No. 4)1 

Amendment to the Standards for 
Operations of Interstate Motor 
Carriers 

agency: Interstate Commerce 
Commission. 

action: Final rule. 

summary: The purpose of this document 
is to prescribe and give notice of an 
amendment to the standards for 
evidencing the lawfulness of operations 
of interstate motor carriers (49 CFR Part 
1023). The amendment will permit a 
motor carrier to prepare two or more 
cab cards which are effective for the 
same vehicle at the same time to make it 
easier for the carrier to show the 
lawfulness of new interstate operations 
authorized by the Commission during 
the year but after the initial cab card 
has been prepared for the vehicle. The 
present standard precludes preparing 
two or more cab cards. 
effective date: The amendment will be 
effective on May 23.1983. 

FOR FURTHER INFORMATION CONTACT: 
Nan Heald. (202) 275-7004 or Andrew L 
Lyon. (202) 275-7805 
SUPPLEMENTARY INFORMATION: The 
purpose of this document is to prescribe 
and give notice of an amendment to the 
standards for evidencing the lawfulness 
of operations of interstate motor carrier* 
(49 CFR Part 1023). 

On March 24.1983, the National 
Association of Regulatory Utility 
Commissioners (NARUC) certified to the 
Commission, under the provisions of 49 
U.S.C. 11506, an amendment to the 
standards prescribed by the 
Commission in Part 1023 of Title 49 of 
the Code of Federal Regulations. The 
amendment will permit a motor carrier 
to prepare two or more cab cards which 
are effective for the same vehicle at the 
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««mf* time !o make it easier for the 
carrier to show the lawfulness of new 
interstate operations authorized by the 
Commission during the year but after 
the initial cab card has been prepared 
for the vehicle. The present standard 
prec ludes preparing two or more cab 
card9. 

Pursuant to Pub. L 89-170. 79 Stat. 

W& approved September 6.1965, which 
amended subsection (b) of section 302 of 
the Interstate Commerce Act (49 U.S.C. 
11506), NARUC was authorized to 
determine and officially certify 
standards to the Commission for 
evidencing the lawfulness of interstate 
operations of motor carriers. The 
Commission is required to prescribe and 
maintain such standards, now set forth 
at 49 CFR Part 1023. 

Under this same statutory provision, 
NARUC is authorized to amend these 
standards and certify them to the 
Commission for prescription. Pursuant 
to this authority, on March 11,1983. 


NARUC adopted a resolution amending 
the standards as noted above. 

Energy and Environmental 
Considerations 

This action will not significantly affect 
either the quality of the human 
environment or conservation of energy 
resources. 

Regulatory Flexibility Statement 

The Commission certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities. 

List of Subjects in 49 CFR Part 1023 

Motor carriers, Insurance. Surety 
bonds. 

Prescription of Amendment 

We amend 49 CFR 1023.37 as set forth 
in the appendix. This action is taken 
under the authority of 49 U.S.C. 11506. 
Dated: May 11,1983. 


By the Commission. Chairman Taylor. Vice 
Chairmun Sterrett. Commissioner* Andre, 
and Gradison. 

Agatha L Mergenovich, 

Secretory. 

Appendix 

PART 1023-H AMENDED) 

Part 1023. Title 49, Code of Federal 
Regulations is amended as follows: 

In the last sentence of $ 1023.7, the 
words “shall not” are revised to read 
“may/' and. as amended, the last 
sentence is revised to read: 

5 1023.37 Use of cab cards In connection 
with vehicles not used in driveway 
operations. 

* • • A motor carrier may prepare 
two or more cab cards which are 
effective for the same vehicle at the 
same time. 

int Doc SS-U741 Klimt I-JM3; MS «nj 
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Proposed Rules 


Federal Rainier 

VoL 48. No 100 
Monday. May 2X 1983 


This socbon of tt>e FEDERAL REGISTER 
contains notices lo tto pubbc of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
Is to give interested persons an 
opportunity to participate in the rule 
making poor lo the adoption of the final 
rules 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 
Service 

9 CFR Parts 102,104, and 112 

(Docket No. 82-047] 

Viruses, Serums, Toxins, and 
Analogous Products; Licenses, 
Permits, and Labeling 

agency: Animal and Plant Health 
Inspection Service. USDA. 

action: Proposed rule. 


summary: Hie regulations in 9 CFR 
Parts 102 and 104 governing licenses and 
permits for veterinary biologies products 
have been reviewed in accordance with 
the Agency’s plan to periodically review 
existing regulations. As a result of that 
review the Agency is proposing certain 
changes. This proposed action would 
change the number of documents 
required to be submitted by licensees 
and applicants, would delete obsolete 
and incorrect information, and would 
provide for inclusion of additional 
components in combination package 
products. The purpose of this proposed 
revision is to update and simplify 
regulatory requirements applicable to 
veterinary biological products. 

date: Comments must be received on or 
before July 22.1983. 

address: Interested parties are invited 
to submit written data, views, or 
arguments regarding the proposed 
regulations to: Deputy Administrator, 
Veterinary Services, Animal and Plant 
Health Inspection Service, U.S. 
Department of Agriculture, Room 829-A. 
Federal Building, Hyattsville. MD 20782. 

FOR FURTHER INFORMATION CONTACT: 

Dr. David A. Espeseth. Senior Staff 
Veterinarian, Veterinary Biologies Staff, 
USDA, APHIS. VS. Room 829 Federal 
Building. 6505 Belcrest Road, 

Hyattsville. MD 20782, 301-436^8245. 


SUPPLEMENTARY INFORMATION: 

Paperwork Reduction Act 

This proposed rule contains no new or 
amended recordkeeping, reporting, or 
application requirement or any type of 
Information collection requirement 
subject to the Paperwork Reduction Act 
of 1980. 

Executive Order 12291 

This proposed action has been 
reviewed under USDA procedures 
established in Secretary’s Memorandum 
No. 1512-1 to implement Executive 
Order 12291 and has been classified as a 
"Nonmajor Rule” 

The proposed amendments would not 
have a significant effect on the economy 
and would not result in a major increase 
in costs or prices for consumers, 
individual industries, Federal. State, or 
local government agencies, or 
geographic regions. They would also not 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of the United States-based 
enterprises to compete with foreign- 
based enterprises, in domestic or export 
markets. These proposed revisions 
would reduce regulatory requirements. 

Certification Under the Regulatory 
Flexibility Act 

James O. Lee. Jr., Acting 
Administrator of the Animal and Plant 
Health Inspection Service, has 
determined that this action would not 
result in an adverse economic impact on 
a substantial number of small entities. 
Small entities are defined as 
independently owned businesses not 
dominant in the field of veterinary 
biologies manufacturing. 

Background 

This proposed rulemaking would 
amend 9 CFR 102.3 by deleting the 
numerical requirements with reference 
to the number of copies of plot plans, 
blueprints, legends, labels, and sketches. 
These ore unnecessary because other 9 
CFR references cited in Part 102 specify 
the number of required copies of such 
documents, as well as the distribution of 
copies after processing by Veterinary 
Services. 

Changes in Department assignments 
of responsibility, revised filing 
procedures, and field office relocations 
have resulted in an overall reduction in 
copies of documents needed by 
Veterinary Services. Consequently, it is 


proposed that 9 CFR 112.5 be amended 
to reduce the number of copies of labels 
which are required to be submitted for 
approval from five to three, and 
sketches from three to two. One 
additional copy of each Outline of 
Production for each product imported 
for sale and distribution would be 
required. 

In an October 8,1978, revision of this 
subchapter, provisions for special 
licenses were deleted. Reference to 
these obsolete documents remains in the 
labeling regulations. This proposed 
revision would delete this reference. 

An error In publishing a July 28.1975. 
docket resulted in failure to delete 
certain requirements in 9 CFR 112.7 for 
labeling Rabies Vaccines. These 
requirements were made obsolete by 
establishment of new Standard 
Requirements for those products. This 
proposed revision would delete the 
superfluous and conflicting 
requirements. 

Combination package products 
consist of a desiccated component and a 
liquid component in the same box. The 
liquid product is used as a diluent for 
rehydrating the desiccated component 
for administration. Current requirements 
in 9 CFR 112.7(h) only apply to products 
where desiccated live virus vaccines are 
combined with specified bacterins. This 
proposed revision would provide for 
other combinations, such as desiccated 
live bacterial and chlamydial vaccines 
as well as other liquid products as 
diluents in addition to bacterins. 

Alternatives 

The alternatives considered are: 

1. Not amending the regulations would 
have the effect of continuing the 
duplication of sometimes conflicting 
references in the regulations to the 
number of documents needed for 
licensure. The number of Outlines of 
Production submitted to support a 
permit for sale and distribution of 
product would be insufficient to provide 
a copy for each office Involved. Excess 
copies of labels and sketches would 
continue to be required. Reference to 
Special Licenses would be continued, 
resulting in confusion and 
misunderstanding. The erroneous 
material regarding labeling of Rabies 
Vaccine would continue, resulting in 
probable misunderstanding and increase 
in label preparation costs. No provisions 
would be available for use of liquid 
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vaccines as diluents in combination 
package products. No provisions would 
be available for use of desiccated 
bacterial or chlamydial vaccines in 
combination packages. Therefore, this 
alternative was not selected. 

2. Amending the regulations to delete 
obsolete and incorrect information, to 
change the number of documents 
required, and to remove restrictions on 
combination package components 
would result in the deletion of obsolete 
and incorrect information from the 
regulations, and in the elimination of 
confusion and misunderstanding. There 
would also be a significant reduction in 
the numbers of copies of documents 
required from licensees and permittees. 
New combination package products 
would be permitted resulting in 
increased convenience and reduced 
costs to users. Therefore, this alternative 
was adopted 

List of Subjects 
9 Cm Part 102 
Animal biologies. 

9 Cm Part 104 

Animal biologies. Imports. 

Transportation. 

9 Cm Part 112 

Animal biologies. Exports, Imports. 
Labeling, Packaging and containers. 

Transportation, 

PART 102—LICENSES FOR 
BIOLOGICAL PRODUCTS 

Section 102-3 would be amended by 
revising paragraphs (a)(4). (b)(2)(iil) and 

|b)(2)(iv) to read: 

5 10 * 3 License applications. 

(»)••• 

(4) Facilities documents, prepared as 
prescribed In Part 108 of this subchapter, 
thall accompany the application for 
license unless previously filed with 
Veterinary Services. 

• • • • • 

(*>)••• 

( 2 ) • • • 

(di) legends prepared as prescribed in 
s 108 5 of this subchapter designating 
which facilities are to be used in the 
preparation of each fraction: and 
(iv) Labels in finished form or 
sketches prepared as prescribed in 

• 112.5 of this subchapter, together with 
information regarding all claims to be 
rciade on labels and In advertising 
matter to be used in connection with or 
related to the biological product 

• * 


PART 104—PERMITS FOR 
BIOLOGICAL PRODUCTS 

Section 104.5 would be amended by 
revising paragraph (a)(4) to read: 

$ 104.5 Products for distribution and sals. 



(4) The methods to be used in the 
preparation of each biological product 
shall be written into an approved 
Outline of Production prepared in 
accordance with the applicable 
provisions of Part 114 of this subchapter. 
Four copies of such Outlines of 
Production shall be submitted to 
Veterinary Services and be approved 
before the permit is issued. 


PART 11 2 —PACKAGING AND 
LABELING 

Section 112.5 would be amended by 
revising paragraph (d)(l)p). (d)(l)(ii). 
and (dj(3)(i)(aj to read: 

J 112.5 Rsvisw and approval of labeling. 


(i) Two copies of each sketch shall be 
submitted. One copy shall be returned 
with applicable comments. One copy 
shall be held on file by Veterinary 
Services until replaced by a finished 
label but not for more than 1 year after 
processing: Provided, That, sketches 
submitted in support of a license or 
permit shall be held as long as the 
application is considered active. 

(ii) At least three copies of a label 
shall be submitted: Provided, That, 
when an enclosure is to be used with 
more than one biological product, one 
extra copy shall be required for each 
additional product. Two copies of each 
label will be retained by Veterinary 
Services. All remaining copies shall be 
stamped and returned. Labels to which 
exceptions are taken shall be marked as 
sketches and handled according to 

5 112.5(d)(l)(i). 

• • • • • 

(3) To appear on the top of each page: 

(i) (o) Name and product code number 
of the biological product as it appears 
on the product license or permit. 

• • • • • 

Section 112.7 would be amended by 
revising paragraphs (d)(4)(i) through 
(d)(4)(iv) and revising paragraph (h) to 
read: 

§ 112.7 Special additional requirements. 

• • • • • 

(h) In the case of a liquid product 
authorized in a filed Outline of 
Production to be used as a diluent in a 


combination package, the carton labels 
and enclosures used for serials which 
are either not tested for bactericidal or 
viricidal activity or have been found 
unsatisfactory by such test shall contain 
the statement: •CAUTION: DO NOT 
USE AS DILUENT FOR LIVE 
VACCINES.” 

(37 Stal. 832-833 (21 U.S.C. 151-158)) 

All written submissions made 
pursuant to this notice will be made 
available for public inspection at the 
address listed in this document during 
regular hours of business (8 a.m. to 4:30 
p.m.. Monday to Friday, except 
holidoys) in a manner convenient to the 
public business (7 CFR 1.27(b)). 

Done at Washington. D.C, this 17th day of 
May 1983. 

Dale F. Schwindoman. 

Acting Deputy Administrator. Veterinary 
Services. 

|FR One 0-1 AMFifed 5-SMO *45 • m] 
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DEPARTMENT Of THE TREASURY 

Comptroller of the Currency 

12 CFR Part 31 

[Docket No. 83-19) 

Extensions of Credit to Executive 
Officers, Directors snd Principal 
Shareholders of National Banks and to 
Their Related Interests 

agency: Office of the Comptroller of the 
Currency, Treasury. 
action: Proposed rule. 

summary: The Office of the Comptroller 
of the Currency proposes to amend 12 
CFR Part 31, which governs loans by a 
national bank to certain insiders. The 
proposal implements the amendments of 
12 U.S.C. 375a(4) and 375b(2) included In 
Title IV of the Gam-St Germain 
Depository Institutions Act of 1982. The 
amendments relate to limitations on 
“other” loans to executive officers, and 
the aggregate dollar limitation, above 
which loans to insiders must be 
approved in advance by the bank's 
board of directors. 

date: Comments must be received by 
June 22. 1983. 

address: Comments should be sent to: 
[Docket No. 83-19), Communications 
Diviaioa. 3rd Floor, Office of the 
Comptroller of the Currency, 490 
L'Enfant Plaza East, SW.. Washington. 
D.C. 20219. Attention: C. Christine Jones. 
Comments will be available for 
inspection and photocopying at the 
same location. 
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FON FURTHER INFORMATION CONTACT 

Peggy Shriner. National Bank Examiner. 
Commercial Examinations Division. 

(202) 447-1165, or Raija Bettaucr, Senior 
Attorney, Legal Advisory Services 
Division. (202) 447-1880. Office of the 
Comptroller of the Currency, 490 
L’Enfant Plaza East. SW„ Washington, 
D.C. 20219. 

SUPPLEMENTARY INFORMATION: The 

principal drafter of this document is 
Raija Rettauer, Senior Attorney. Legal 
Advisory Services Division. 

Background 

The Cam-St Germain Depository 
Institutions Act of 1982 (Pub. L. 97-320, 

96 Stat. 1469) (“Act”) amended, among 
other things, paragraph (4) of section 
22(g) of the Federal Reserve Act (12 
U.S.C. 375a(4)) by striking out the 
$10,000 limitation on loans by a member 
bank to its executive officer for 
purposes other than a residential 
mortgage or education of the officer’s 
children. It also amended paragraph (2) 
of section 22(h) of the Federal Reserve 
Act (12 U.S.C. 375b(2)) by striking out 
the aggregate limit of $25,000 beyond 
which a loan to an executive officer, 
director or principal shareholder of a 
bank must be approved in advance by a 
disinterested majority of the bank’s 
entire board of directors. Instead, the 
Act authorized the appropriate Federal 
banking agencies to prescribe new limits 
by regulation. 

Pursuant to the Act, the Office of the 
Comptroller of the Currency (“Office*') 
issued a regulation. 12 CFR Part 31. 
which stated that, until other limits will 
be issued, national banks must continue 
to observe the provisions of Regulation 
0.12 CFR Pari 215. in this respect. 47 FR 
49347 (November 1.1982). Regulation O 
restated the old statutory limits of 
$10,000 and $25,000, respectively. 12 CFR 
2153(c)(3) and 215.4(b). The Office is 
now proposing to raise these dollar 
limits. 

The proposed rule provides that a 
national bank may moke, under 12 
U.S.C. 375a(4), “other” loans to its 
executive officer up to the amount of 
$25,000 of 23 per cent of its capital, 
whichever is higher. I lowever, no such 
loans may be made in excess of 
$ 100 , 000 . 

The proposed rule also provides that a 
national bank must obtain the prior 
approval of the majority of its board of 
directors for a loan to an executive 
officer, director, or principal 
shareholder, or their related interests, if 
the aggregate amount of any loans to 
such an individual exceeds $25,000 or 5 
per cent of the bank’s capital, whichever 
is higher. All loans exceeding the 


aggregate of $500,000 must, nevertheless, 
be approved in advance by the bank’s 
board of directors as provided in 12 
U.S.C. 375b(2). 

Regulatory Flexibility Act Analysis 

Pursuant to Section 805(b) of the 
Regulatory Flexibility Act (Pub. L. 96- 
354. 5 U.S.C. 601 et seq.). the Secretary 
of the Treasury has certified that the 
proposed amendments, if adopted, will 
not have a significant economic impact 
on a substantial number of small 
entities. The proposed amendments 
would ease the application of the 
existing regulations. The effect of the 
amendments is expected to be beneficial 
rather than adverse, and small entities 
are generally expected to share the 
benefits of the amendments equally with 
larger institutions. 

Regulatory Impact Analysis 

The Office has determined that the 
proposed amendments do not constitute 
a major rule within the meaning of 
Executive Order 12291. The amendments 
would ease burdens currently imposed 
by regulations and would have no 
adverse effect on the operations of the 
national bank subject to them. As such, 
the amendments would not have an 
annual effect on the economy of $100 
million or more, would not affect costs 
or prices for consumers, individual 
industries, government agencies or 
geographic regions, and would not have 
an adverse effect on competition, 
employment investment, productivity, or 
the ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

List of Subjects in 12 CFR Pari 31 

National banks. Lending limits, Credit. 

Accordingly, pursuant to its authority 
under 12 U.S.C. 375a(4) and 375b(2), as 
amended, the Office proposes to revise 
12 CFR Part 31 to read as follows: 

PART 31—EXTENSIONS OF CREDIT 
TO EXECUTIVE OFFICERS, 
DIRECTORS AND PRINCIPAL 
SHAREHOLDERS OF NATIONAL 
BANKS AND TO THEIR RELATED 
INTERESTS 

Soc. 

31.1 Authority. 

31.2 Loan limits. 

31.3 Definitions. 

Authority: 12 U.S.C 375a(4) and 375b(2). as 
amended. 

§ 31.1 Authority. 

This subpart is issued by the 
Comptroller of the Currency pursuant to 
12 U3.C. 375a(4) and 375b(2), as 
amended. • 


5 31.2 Loan limits. 

(a) A national bank is authorized to 
extend credit, for purposes not 
specifically authorized under 12 U.S.C. 
375a, to an executive officer in an 
aggregate amount that equals the higher 
of $25,000 or 2.5 per cent of the bank’s 
capital, in no event shall the aggregate 
outstanding amount of such loans to 
each executive officer exceed $100.000 

(b) No national bank shall extend 
credit to any of its executive officers, 
directors, or principal shareholders or to 
any related interest of that person In an 
amount that, when aggregated with the 
amount of all other extensions of credit 
to that person and all related interests of 
that person, exceeds the higher of 
$25,000 or 5 per cent of the bank's 
capital, unless: (1) The extension of 
credit or line of credit has been 
approved in advance by a majority of 
the entire board of directors, and (2) the 
interested party has abstained from 
participating directly or indirectly in the 
vote. In no event shall a national bank 
extend credit to any of its executive 
officers, directors or principal 
shareholders or to any related interest 
of that person in an amount that, when 
aggregated with the amount of all other 
extensions of credit to that person and 
all related interests of that person, 
exceeds $500,000, except by complying 
with the requirements set forth in 
paragraphs (b) (1). and (2) of this 
section. 

} 31.3 Definitions. 

For the purposes of this subparl. the 
definitions of the terms contained in 
Regulation 0.12 CFR 215.2 and 215.3 
apply. 

Dated: April 14. 1983. 

C. T. Conover. 

Comptroller of the Currency. 

I hi Doc EJ-unz nwa mi «»j 
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FEDERAL RESERVE SYSTEM 

12 CFR Part 215 

[Docket Number R-0469) 

Loan To Executive Officers, Directors, 
and Principal Shareholders of Member 
Banks 

agency: Board of Governors of the 
Federal Reserve System. 
action: Proposed rule. 

summary: The Board of Governors of 
the Federal Reserve System proposes to 
amend Regulation O (12 CFR Part 215) 
which governs loans by a member bank 
to certain insiders, to implement certain 
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amendments to 12 U.S.C. 84. and 
sections 22(g) and 22(h) of the Federal 
Reserve Act (12 U.S.C 375a and 375b) 
that were included in Title IV of the 
Gam-St Germain Depository Institutions 
Act of 1982 (Pub. L 97-320. 96 Slat. 

1469). The amendments relate to the 
limitations on loans by a member bank 
to its executive officers, the aggregate 
dollar limitation on loans by a member 
bank to its insiders, and the dollar 
amount above which loans by a member 
bank to its insiders must be approved in 
advance by the board of directors of the 
member bank. 

dats: Comments must be received by 
June 20,1983. 

FURTHER INFORMATION CONTACT: 

|ennifer Johnson. Senior Counsel (202/ 
452-3584), or Stephen Lovette. 
Supervisory Financial Analyst (202/452- 
3822), Board of Governors of the Federal 
Reserve System. 

supplementary information: Prior to 
the enactment of the Gam-St Germain 
Depository Institutions Act of 1982 (Pub. 
L 97-320. 96 Stat. 1469) (Gam Act), 
section 22(g) of the Federal Reserve Act 
prescribed the following limitations on 
loans by a member bank to its executive 
officers: $80,000 for a home mortgage: 
$ 20,000 to finance the education of the 
officers children; and $10,000 for all 
other purposes. Section 421(a) of the 
Gam Act eliminated the specific dollar 
limitation on home mortgage and 
educational loans and on October 28. 
1982. the Board amended Regulation O 
to eliminate the limitations on such 
loan*. 

Section 421(b) of the Gam Act 
eliminated the dollar limitation for 
‘other” loans and now provides that the 
member bank's appropriate federal 
regulatory agency shall prescribe a 
limitation for such loons. The proposed 
nile provides that, for other than home 
mortgage or educational purposes, a 
member bank may lend to any of its 
executive officers up to $25,000 or 2.5 

cent of ifs capital whichever amount 
J* Skater. However, at no time may the 
bank’s outstanding loans to any 
executive officer exceed $100,000. 

Also prior to the enactment of the 
Gam Act. section 22(h)(2) of the Federal 
Reserve Act provided that no member 
hank shall lend to any executive officer, 
director or principal shareholder or to 
*ny related interest of such person if the 
amount of the loan, when aggregated 
*ith all other loans to such executive 
officer, director or principal shareholder. 
w *° an y related interest of auch person 
exceeds $25,000, unless such loan is 
Eppmved in advance by a majority of 
^ bank’s entire board of directors. 

the Interested party abstaining 


from the vote. Section 422 of the Gam 
Act eliminated the specific dollar 
limitation in section 22(h)(2) and now 
provides that the member bank's 
appropriate federal regulatory agency 
shall prescribe the amount above which 
the prior approval of the bank's board of 
directors is required. 

The proposed rule provides that a 
member bank must obtain the prior 
approval of its board of directors for a 
loan to an executive officer, director or 
principal shareholder or to any related 
interest of such person if the amount of 
such loan, when aggregated with all 
other loans to such person or to any 
related interest of such person, exceed 
$25,000 or 5 per cent of the member 
bank's capital, whichever is higher. All 
loans that exceed $500,000 in the 
aggregate require prior approval of the 
bank's board of directors. 

Section 22(h)(1) of the Federal Reserve 
Act provides that no member bank shall 
may any loan to any of its executive 
officers, principal shareholders or to any 
related interest of such persons in an 
amount that, when aggregated with all 
other loans made to such person or to 
any related interest of such person, 
exceed the limit in section 5200 of the 
Revised Statutes (12 U.S.C, 84) on loans 
to a single borrower by national banks. 
Section 401 of the Gam Act increased 
the limit in section 5200 of the Revised 
Statutes, effective April 15.1983, and the 
proposed rule amends the definition of 
“lending limit" in Regulation O 
accordingly. 

To aid the Board's consideration of 
this matter, interested persons are 
invited to submit relevant data, views or 
comments. Any such materials should 
be submitted in writing to the Secretary. 
Board of Governors of the Federal 
Reserve System. Washington. D.C. 

20551. to be received by June 20.1983. 
and should include the docket number 
R-0469. Such material will be made 
available for inspection and copying 
upon request, except as provided in 
S 281.6(a) of the Board s Rules Regarding 
Availability of Information (12 CFR 
261.8(a)). 

Pursuant to section 805(b) of the 
Regulatory Flexibility Act (Pub. L, 98- 
354; 5 U.S.C. 801 et seq.) % the Board of 
Governors of the Federal Reserve 
System certifies that the amendments 
will not have a significant economic 
impact on a substantial number of small 
entities that would be subject to the 
regulation. The amendments will 
liberalize existing regulations and will 
not have any particular effect on small 
entities that would be subject thereto. 


List of Subjects in 12 CFR Part 215 

Banks, banking. Credit, Reporting 
requirement. Federal Reserve System. 

PART 215—(AMEMDED) 

Accordingly, pursuant to its authority 
under sections 22(g) and 22(h) of the 
Federal Reserve Act (12 U.S.C. 375a and 
375b), the Board of Governors proposes 
to amend Regulation O (12 CFR Part 215) 
as follows: 

1. Paragraph (f) of S 215.2 is amended 
by revising die second sentence of the 
definition to read as follows: 

$ 215.2 Definitions {Amended ] 

• • • • • 

(f) Lending limit * * * This amount is 
15 per cent of the bank s unimpaired 
capital and unimpaired surplus in the 
case of loans that are not fully secured 
by readily marketable collateral having 
a market value at least equal to the 
amount of the loan, and an additional 10 
per cent of the bank's unimpaired 
capital and unimpaired surplus in the 
case of loans that are fully secured by 
readily marketable collateral having a 
market value, as determined by reliable 
and continuously available price 
quotations, at least equal to the amount 
of the loan. * * * 

• • • • • 

2. By revising paragraph (b)(1) of 
S 215.4 to read as follows: 

i 215.4 General prohibitions. 

• • • • • 

(b) Prior Approval. (1) No mpraber 
bank may extend credit or grant a line 
of credit to any of its executive officers, 
directors, or principal shareholders or to 
any related interest of that person in an 
amount that, when aggregated with the 
amount of all other extensions of credit 
to that person and to all related interests 
of that person, exceeds $25,000 or 5 per 
cent of the member bank's capital 
whichever is higher, unless: (i) The 
extension of credit or line of credit has 
been approved in advance by a majority 
of the entire board of directors of that 
bank, and (ii) the interested party has 
abstained from participating directly or 
indirectly in the voting. In no event may 
a member bank extend credit to any of 
its executive officers, directors or 
principal shareholders or to any related 
interest of such a person in an amount 
that, when aggregated with all other 
extensions of credit to such person and 
all related interests of that person, 
exceeds $500,000. except upon 
compliance with the requirements in 
paragraph# [b)(lj (1) and (ii) of this 
paragraph. 
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3. By revising paragraph (c)(3) of 
§ 215.5 to read as follows: 

$ 21S.S Additional restrictions on loans to 
executive officers of member banks. 

• • • • • 

(3) for any other purpose not specified 
in paragraphs 215.5(c) (1) and (2) of this 
section, if the aggregate amount of loans 
to that officer under this paragraph does 
not exceed at any one lime 2.5 per cent 
of the bank's capital or $25,000. 
whichever is greater, but in no event 
more.than $100,000. 

• • • • 4 

Board of Governors of the Federal Reserv e 
System. May 17.1983. 

William W. Wiles, 

Secretary of the Board , 

(Fit Doc JO-U6/M ftkd 6-20-SX ti 46 am) 

BHJUMO COOC MICMM-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 
[Docket No. SO-NE-21) 

Airworthiness Directives; Rolls-Royce, 
Ltd.. RB211-22B Turbofan Engines 

agency: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of proposed rulemaking 
(NPRM)._ 

summary: This notice proposes to 
amend an existing Airworthiness 
Directive (AD), applicable to Rolls- 
Royce RB211-22B turbofan engines, by 
requiring accelerated removal from 
service of additional serial numbers of 
high pressure compressor (HPC) rotor 
stage 1 and 2 disk assemblies. The 
amendment is needed to prevent 
continued operation of disk assemblies 
which may have reduced mechanical 
properties due to possible 
manufacturing deficencies and which 
could result in uncontained engine 
failure. 

date: Comments must be received on or 
before June 20,1983. 
addresses: Send comments on the 
proposal, in duplicate, to: Federal 
Aviation Administration. New England 
Region, Office of the Regional Counsel. 
Attn: Rules Docket No. 80-NE-21.12 
New England Executive Park, 

Burlington. Massachusetts 01803. 

Comments delivered must be marked: 
Docket No. 80-NE-21. 

Comments may be inspected at Room 
311 weekdays, except Federal holidays, 
between 8:00 a.m. and 4:30 p.rn. 

The applicable Alert Service Bulletin 
may be obtained from Technical 


Publications Department, Rolls-Royce. 
Ltd.. Derby, England DE2 8BJ. 

A copy of the Alert Service Bulletin is 
contained in the Rules Docket at the 
above FAA address and may be 
examined weekdays, except Federal 
holidays, between 8:00 a.m. and 4:30 
p.m. 

FOR FURTHER INFORMATION CONTACT: 

Robert J. Koenig. Engine and Propeller 
Standards Staff, ANE-110. Aircraft 
Certification Division, New England 
Region. Federal Aviation 
Administration, 12 New England 
Executive Park, Burlington, 

Massachustts 01803: telephone: (617) 
273-7330. 

SUPPLEMENTARY INFORMATION: 

Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in duplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments will be 
considered by the Director before taking 
action on the proposed rule. The 
proposal contained in this notice may be 
changed in light of comments received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report 
summarizing each FAA-public contact 
concerned with the substance of the 
proposed amendment, will be filed in 
the Rules Docket. 

Commenters wishing the FAA to 
acknowledge receipt of their comments 
submitted in response to this notice 
must submit a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket Number 80-NE-21The 
postcard will be date/time stamped and 
returned to the commenter. 

This notice proposes to amend 
Amendment 39-3804 (45 FR 41397). AD 
80-13-05, which currently requires 
progressive removal from service of 
certain HPC stage 1 and 2 disk 
assemblies manufactured prior to 1974 
and usfed on Rolls-Royce RB211-22B 
engines. After issuing Amendment 39- 
3804, some HPC stage 1 and 2 disk 
assemblies manufactured since 1974 
were identified as having been produced 
by manufacturing processes similar to 
the pre-1974 disks. Therefore, the FAA is 
considering amending Amendment 39- 
3804 by reducing the cyclic life limit of 


these later-manufactured disk 
assemblies which are identified by 
serial number and part number in 
Appendix 2 of Rolls-Royce Alert Service 
Bulletin No. RB211-72-A5722, Revision 
3, and installed in Rolls-Royce RB211- 
22B turbofan engines. 

List of Subjects in 14 CFR Part 39 

Engines, Air transportation. Aircraft. 
Aviation safety, and Safety. 

The Proposed Amendment 

Accordingly, the Federal Aviation 
Administration proposes to amend 
5 39.13 of Part 39 of the Federal Aviation 
Regulations (14 CFR 39.13) by amending 
Amendment 39-3804 (45 FR 41397), AD 
80-13-05, to read as follows: 

Rolls-Royce, Ltd.: Applies to Rolls-Royce 
RB211-RB22B turbofun engines. 

Compliance required as indicated, unless 
already accomplished. 

To preclude possible high pressure 
compressor (HPC) rotor stage 1 and 2 disk 
assembly failure, remove from service all 
HPC rotor stage 1 and 2 disk assemblies, 
listed by part number and serial number in 
Appendices 1 and 2 of Rolls-Royce Alert 
Service Bulletin No. RB211-72-A5722. 
Revision 3. dated April 17,1981, In 
accordance with the following compliance 
schedule: 

1. For disk assemblies listed in Appendix 1: 

a After July 31,1980. no disk assemblies 

may exceed 7,000 flight cycles. 

b. After December 31, I960, no disk 
assemblies may exceed 6.000 flight cycles 

c. All remaining disk assemblies by April 
3a 1981. 

2. For disk assemblies listed in Appends 2: 

a. After the effective date of this 

amendment, no disk assembles may exceed 
9.000 flight cycles. 

Note.—For the purpose of this AD. a flight 
cycle is considered to be an engine operating 
sequence from takeoff to landing. 

Replace with an FAA-approved. 
serviceable HPC rotor stage 1 and 2 disk 
assembly. 

The FAA has requested Federal 
Register approval to incorporate by 
reference the manufacturer’s Alert 
Service Bulletin identified and described 
in this directive. 

(Secs. 313(a). 601. end 003. Federal Aviation 
Act of 1958, as amended (49 U.S.C. 1354{oj. 
1421. and 1423): sec. 6(c), Department of 
Transportation Act (49 US.C 1655(c)); sec. 
11.85. Federal Aviation Regulations (14 CFR 
1135)) 

Note.—The FAA has estimated, in a Draft 
Regulatory Evaluation, that the total cost 
impact of the proposed amendment to the AD 
will not exceed $210,000. It is also determined 
that few. if any. small entities within the 
meaning of the Regulatory Flexibility Act will 
be affected since the proposed rule affer!* 
only domestic air carriers operating Lockheed 
L-1011 aircraft in which the RB211 engines 
are Installed, none of which are believed to 
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be entities. Therefore, I certify that tbit 
action (1) Is not a '‘major rule'* under 
Executive Order 12291; (2) is not a 
“significant rule" under DOT Regulatory 
Policies and Procedure* (44 KR 11034; 

February 28,1979); and [3) if promulgated, 
will not have a significant economic impact 
on a substantial number of tmall entities 
under the criteria of the Regulatory Flexibility 
Act. The Draft Regulatory Evaluation 
prepared for this document is contained in 
the public docket and a copy may be 
obtained by writing to Federal Aviation 
Administration, Now England Region. Office 
of the Regional Counsel. Attn: Rules Docket 
No 80-NE-21,12 New England Executive 
Park. Burlington, Massachusetts 01803. 

Issued in Burlington. Massachusetts, on 
May 9.1963. 

Robert E. Whittington, 

Director . New England Region. 

[T> Doc um ni*d s-ao-a* ass *m| 

SIUJNG COOC St 10-11-41 


14 CFR Part 71 

[Airspace Docket No. 83-ANE-16J 

Designation of Fedora! Airways, Area 
Low Routes, Controlled Airspace and 
Reporting Points; Amend the 
Description of the Montpelier, 

Vermont, Control Zone and Transition 
Area 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice (NPRM) proposes 
to amend the description of the 
Montpelier, Vermont Control Zone and 
700-foot Transition Area. This revision 
is necessary due to the proposed 
relocation of the Montpelier VOR and 
the establishment of the VOR RWY 35 
Original and NDB RWY 35 Original 
Standard Instrument Approach 
Procedures (SLAP) to Edward F. Knapp 
State Airport, Montpelier, Vermont. 
date: Comments must be received on or 
before June 30,1963. 
addresses: Send comments to the 
Federal Aviation Administration. Office 
of the Regional Counsel, ANE-7, 
Attention: Rules Docket Clerk, Docket 
No. 83-ANE-16. 

A public docket will be available for 
examination by interested persons in 
lhc» Office of the Regional Counsel, 
Federal Aviation Administration. 12 
Executive Park, 

Burlington, Massachusetts, 

FOR further information contact: 
Uavid Hurley, Operations. Procedures 
™ ^pace Branch. ANE-630. Federal 
Aviation Administration, Air Traffic 

p n 0-12 Ncw En 8 iand Executive 
wk Burlington, Massachusetts 01003; 
telephone (617) 273-7265. 


Comments Invited 

Interested persons may participate in 
the proposed rulemaking process by 
submitting such written data, views, or 
arguments as they may desire. 
Communications should identify the 
airspace docket number and be 
submitted in triplicate to the New 
England Region. Attention: Docket 
Clerk, ANE-7, Office of the Regional 
Counsel. Federal Aviation 
Administration, 12 New England 
Executive Park, Burlington. 
Massachusetts 01803. All 
communications received on or before 
June 30.1983, will be considered before 
action is taken on the proposed 
amendment. The proposal contained in 
this notice may be changed in light of 
comments received. All comments 
submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. 

Availability of NPRM 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs. Attention: Public 
Information Center, APA-430, 800 
Independence Avenue. S.W., 
Washington. D.C. 20591. or by calling 
(202) 426-8085. Communications must 
identify the number of this NPRM. 

Persons interested in being placed on 
a mailing list for future NPRMs should 
also request a copy of Advisory Circular 
No. 11-2 which describes the application 
procedures. 

List of Subjects in 14 CFR Part 71 

Aviation safety. Transition area. 
Control zone. 

The Proposal 

The FAA is considering an 
amendment to Subpart F and Subpart G 
of Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) to amend 
the description of the Montpelier, 
Vermont Control Zone and Transition 
Area. This revision is necessary due to 
the proposed relocation of the 
Montpelier VOR and the establishment 
of the VOR RWY 35 Original and NDB 
RWY 35 Original Standard Instrument 
Approach Procedures (SIAP) to Edward 
P. Knapp State Airport, Montpelier, 
Vermont. 

The Proposed Amendment 

PART 71—(AMENDED] 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
l 71.171 and Section 71.181 of Part 71 of 


the Federal Aviation Regulations (14 
CFR Part 71) as follows: 

1. Amend $ 71.171 of Part 71 of the 
Federal Aviation Regulations by 
amending the description of the 
Montpelier. Vermont Control Zone to 
read as follows: 

Montpelier. Vermont Control Zona 

Within a 6-mile radius of the center, lat 
44'12'15" N. long. 72*33'45" W.. of Edward P. 
Knapp (Berre-Montpelier) State Airport, 
Barre-Montpelier. VT; within 1.5 miles each 
side of the Montpelier VOR. 1st. 44’Q5'06" N. f 
long. 72*26*59” W.. 324* radial extending from 
the 6-mile radius zone to 1.5 miles northwest 
of the VOR; within 3.5 miles each side of the 
158* bearing from Williams NDB lat 
44*07*14" Nh long 72*31*06" W.. extending 
bom the 6-mile radius zone to 14 miles 
southeast of the NDB; within 2 miles each 
side of the center line of Runway 23 
extending from the 6-mile radius zone to 6 
miles southwest of the end of runway 23: 
excluding the airspace within a 1-mile radius 
of Washington (Carriers) Airport Ut. 
44*07*00" N.. long. 72*2700" W„ 

2. Amend { 71.181 of Part 71 of the 
.Federal Aviation Regulations by 
amending the description of the 
Montpelier, Vermont Transition Area to 
read as follows: 

Montpelier, Vermont 700-foot Transition Area 

That airspace extending upward from 700 
above the surface within a 10-mile radius of 
the center, lat 44*12*15*' N., long. 72*33'45" 

W.. of Edward F. Knapp (Barre-Mcmtpelier) 
State Airport. Barre-Montpelier. VT; within 5 
mites each side of the Montpelier VOR. lat 
44*05*08" N.. long. 72*28 r 50" W . 144* radial 
extending from the 10-miic radius ares to 11 5 
miles southeast of the VOR; within 4 miles 
each aide of the 158* bearing from Williams 
NDB. lat 55*07T4" N.. long. 72*3106" W.. 
extending from the 10-mile radius area to 11 
miles southeast of the NDB; within 4.5 miles 
each side of the Mount Mansfield NDB. lat 
44*23114" N., long. 72*41*304" W.. 331* and 
151* bearings from the NDB extending from 
the 10-mile radius area to 10.5 miles 
northwest of the NDB, excluding that portion 
within the Morrisville. VT. transition area. 
(Sect. 307(a) of he Federal Aviation Act of 
1958 (72 Stat. 749. 49 U S C 1340(b) and 
Section 6(c) of the Department of 
Transportation Act (49 U.S.C. 1655(c) and 14 
CFR 11.69)) 

Note.—'The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current 
Therefore, it is certified that this (1) Is not a 
"major rule" under Executive Order 12291; (2) 
is not a "significant rule" under DOT 
Regulatory Policies and Procedures (44 FR 
11034: February 28,1979); (3) does not 
warrant preparation of a regulatory 
evaluation aa the anticipated impact is so 
minimal; (4) is appropriate to have a 
comment period of less than 45 days; and (5) 
if promulgated will not have a significant 
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economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act 
Issued in Burlington. Massachusetts, on 
May 10.1963. 

Robert E. Whittington, 

Director. New England Region 

|KK Doc **-1X22 ftktd A. 43 *aj 

BILLING COOC it 10-4J-M 


14CFR Part 71 

[Airspace Docket No. 83-AWA-12I 

Proposed Alteration of VOR Federal 
Airways; Albuquerque, NM, Area 

AGENCY: Federal Aviation 
Administration (FAA). DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to 
redesignate segments of VOR Federal 
Airways V-19. V-68. V-83, V-187, and 
V-291, revoke segments of V-19, V-68, 
and V-B3, and establish a new V-389 to 
enhance the traffic flow within the 
Albuquerque Air Route Traffic Control m 
Center area. 

DATES: Comments must be received on 
or before July 7.1983. 
adoresses: Send comments on the 
proposal in triplicate to: Director, FAA, 
Southwest Region, Attention: Manager, 
Air Traffic Division, Docket No. 83- 
AWA-12, Federal Aviation 
Administration, P.O. Box 1689, Fort 
Worth, TX 78101. 

The official docket may be examined 
In the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Officcrof the Chief 
Counsel. Room 910. 800 Independence 
Avenue. SW., Washington. D.C, 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 

Boyd Archer. Airspace Regulations and 
Obstructions Branch (AAT-230). 
Airspace-Rules and Aeronautical 
Information Division. Air Traffic 
Service, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C 20591; 
telephone: (202) 428-8783. 

SUPPLEMENTARY INFORMATION: 

Comments invitod 

Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 


developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposal 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stumped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 83-AWA-12." The 
postcard will be dale/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the dosing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket 

Availability of NPRM's 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW.. 
Washington, D.C 20591. or by calling 
(202) 428-8058. Communications musl 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 

The Proposal 

The FAA is considering an 
amendment to ( 71.123 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to renumber V-19E between 
Cimarron, NM. and Pueblo, CO; 
renumber V-68S between Roswell NM. 
and Hobbs, NM renumber V-68aN and 
V-83F/between Roswell, NM, snd 
Corona. NM renumber V-60S between 
Otto. NM, and Albuquerque, NM; 
renumber V-68N between Corona. NM, 
and Albuquerque, NM; renumber V-19E 
between Albuquerque. NM. and 
Socorro, NM; renumber V-19W between 
Albuquerque. NM, and Santa Fe, NM 
renumber V-187E between 
Albuquerque. NM. and Farmington. NM; 
renumber V-291N between 
Albuquerque. NM, and Gallup. NM; 
revoke V-83E between Otto, NM, and 


Santa Fe, NM; revoke V-68S between 
Corona. NM, and Albuquerque, NM; and 
to revoke V-19W between Albuquerque, 
NM, and Socorro. NM, to enhance the 
traffic flow within the Albuquerque Air 
Route Traffic Control Center area. 
Section 71.123 of Part 71 of the Federal 
Aviation Regulations was republished in 
Advisory Circular AC 70-3A dated 
January 3.1983. 

list of Subjects in 14 CFR Part 71 
Airways. 

PART 71—(AMENDED! 

Proposed Amendment 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 
§ 71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
follows: 

1. V-19 [Amended) 

By deleting the words including a W 
alternate via INT Socorro 343* und 
Albuquerque 199* redials, and also in E 
alternate via INT Socorro 015* and 
Albuquerque 160* radtala" after the word* 
“Socorro; Albuquerque. NM“ and by deleting 
the words ", including a west alternate via 
INT Albuquerque 019* and Santa Ke 268 
mdials" after the words “245* radial*; Santa 
Fe“ and deleting the words *\ including an F. 
alternate via INT Cimarron 053* and IVieblo 
176* radials" after the words “Pueblo, CO" 

2. V-68 [Amended] 

By deleting the words ", including an N 
alternate via INT Albuquerque 103* and 
Corona 328* redials and also an S alternate 
via INT Albuquerque 180* and Corona 278* 
radial*; 41 miles 85 MSL Roswell NM, 
including an N alternate 85 MSL INT Coruna 
124* and Roswell 335* radials. Roswell 
Hobbs, NM. including an S alternate;** after 
the words “Corona. NM. 311* radials; 
Corona*' and inserting the words 41 miles 
85 MSL Roswell. NM; Hobbs. NM. via 
between the words ''Corona. NM. 311* 
radials; Corona** and the words "INT Hobbs 
120* and" and by inserting the words 
“Farmington. NM. via INT Farmington 128* 
and Albuquerque 345* radials;** after the 
word "From** 

3. V-80 [Revised] 

By substituting the Words “From Gallup. 
NM. via INT Gallop 089* ami Albuquerque 
303* radials; Albuquerque, NM. via INT 
Albuquerque 103* end Otto 253* radials, 

Otto; to Las Vegas, NM.“ 

4. V-83 [Amended] 

By deleting the words ", including an E 
alternate INT Roswell 335* and Corona 124* 
radial*, B5 MSL Corona: Otto, NM" and by 
deleting the words ", including an east 
alternate via INT Otto 019* and Santa Fe H' 
radials" after the words “Otto, NM, Sants F* 
NM" 

5. V-187 [Amended] 

By Inserting the words. “Socorro. NM. vis 
INT Socorro 015* and Albuqueroue 160* 
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redials" after the word "From" and by 
deleting the words "including an E alternate 
m 1NT Albuquerque 345 s and Farmington 

12H* radials;” 

6. V-291 | Amended] 

Bv inserting the words "Hobbs. NM. via 
1ST 1 lobba 267 s and Roswell 133* radials. 
Roswell NM via INT Roswell 335* snd 
Corona 124* radials, Corona. NM. via INT 
Corona 328 s and Albuquerque 103 s radials,*' 
■fter the word "From" snd by deleting the 
word* \ including a north alternate via INT 
Albuquerque 303* and Gallup 089* radials". 

7 V-263 (Amended] 

By inserting the words "Albuquerque. NM, 
via INT Albuquerque 019* snd Santa Fe 268* 
redials; Santa Fe, NM; Las Vegas. NM;" after 

the word "From", 

• V-389 {New) 

By adding the words "From Cimarron. NM. 
via INT Cimarron 053 s and Pueblo 178 s 

redials. Pueblo. CO. 

(Secs. 307(a) end 313(a). Federal Aviation Act 
of 1958 (49 U.S.C 1348(a) and 1354(a)); Sec. 
6(c), Department of Transportation Act (49 
U.&C 1655(c)); and 14 CFR 11.85) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent end routine amendments are 
necessary to keep them operationally current. 
It therefore—(1) U not a "major rule" under 
Executive Order 12291; (2) is not a 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034. 

February 28,1979); and (3) doe* not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
«routine matter that will only affect air 
traffic procedures and air navigation. It it 
certified that this rule, when promulgated, 
will not have a significant economic impact 
on * substantial number of small entities 
®xier the criteria of the Regulatory Flexibility 
Act. 

198^ U<?< * ^ D.C. on May 13. 

B Keith Potts, 

Manager, Airspace-Rules and Aeronautical 
Information Division. 

I^tw sm r® piwd s-atMO «m| 

COOf 4SMMS>tl 


14 CFR Part 71 

I Alr*p»ce Docket No. 83-AGL-5) 

proposed Alteration of VOR Federal 
Airway V-128, Rockford. IL 

aoency: Federal Aviation 
Administration (FAA). DOT. 
actiqh : Notice of proposed rulemaking . 

Summary: This notice proposes to 
eatablish a new segment of VOR Federal 
Airway V-128. This new airway will be 
a major facet of a forthcoming 
structuring of the Chicago O’Hare. IL 
metropolitan traffic flow. 

Comments must be received on or 
Wore July 7,1983. 


aodresses: Send comments on the 
proposal in triplicate to: Director. FAA. 
Great Lakes Region. Attention: Manager, 
Air Traffic Division. Docket No. 83- 
AGL-5, Federal Aviation 
Administration, 2300 East Devon, Des 
Plaines, IL 60018. 

The official docket may be examined 
in the Rules Docket weekdays, except 
Federal holidays, between 8:30 a.m. and 
5:00 p.m. The FAA Rules Docket is 
located in the Office of the Chief 
Counsel. Room 916. 800 Independence 
Avenue. SW.. Washington, D.C. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT: 

Boyd Archer, Airspace Regulations and 
Obstructions Branch (AAT-230). 
Airspace-Rules and Aeronautical 
Information Division. Air Traffic 
Service, Federal Aviation 
Administration. 800 Independence 
Avenue. SW., Washington. D.C. 20591; 
telephone: (202) 426-8783. 

SUPPLEMENTARY INFORMATION: 
Comments Invited 

Interested parties are invited to 
articipate in this proposed rulemaking 
y submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Comment era wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: "Comments to 
Airspace Docket No. 83-AGL-5." The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs. Attention: Public 
Information Center. APA-430,800 
Independence Avenue SW.. Washington 
D.C. 20591. or by calling (202) 428-8058. 
Communications must identify the 
notice number of this NPRM. Persons 
interested in being on a mailing list for 
future NPRM's should also request a 
copy of Advisory Circular No. 11-2 
which describes the application 
procedure. 

The Proposal 

The FAA is considering an 
amendment to § 71.123 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to establish a new segment of 
VOR Federal Airway V-128 between 
Rockford. IL VORTAC and Peotone. IL 
VORTAC. This new airway will be a 
major facet of a forthcoming 
restructuring of the Chicago O’Hare. IL 
metropolitan traffic flow. The airway 
will provide a low altitude bypass route 
around the O’Hare Terminal Control 
Area. Section 71.123 of Part 71 of the 
Federal Aviation Regulations was 
republished in advisory Circular AC 70- 
3A dated (anuary 3,1983. 

List of Subjects in 14 CFR Part 71 

Airways. 

Proposed Amendment 
PART 71—(AMENDED) 

Accordingly, pursuant to the authority 
delegated to me. the Federal Aviation 
Administration proposes to amend 
8 71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
follows 

1. V-128 (Amended) 

By adding the words "Rockford, IL via INT 
Rockford 154* and Peotone 281 s radials;" 
after the word "From" 

(Secs. 307(a) and 313(a). Federal Aviation Act 
of 1958 (49 U.S.C 1348(a) and 1354(a)); Sec. 
6(c). Department of Transportation Act (49 
U.S.C 1855(c)); and 14 CFR 11.65) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendments are 
necessary to keep them operationally current. 
It, therefore—(1) is not s "major rule" under 
Fjtecutive Order 12291; (2) is not s 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 

February 28.1979); and (3) docs not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal. Since this is 
s routine matter that will only affect air 
traffic procedures and air navigation, it is 
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certified that thti rule, when promulgated, 
will not have u significant economic impact 
on a substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act. 

Issued in Washington. D.C.. on May 17. 

1983. 

B. Keith Potts, 

Manager AJrsfnice-Rules and Aeronautical 
Information Division. 

(fr Doc w-irs? Fvud noaa. «■>) 

Bit LINO COO€ 4QtS*lS4l 

14 CFR Part 71 

1 Airspace Docket No. 83-AWA-14) 

Proposed Alteration of VOR Federal 
Airway V-438; Oklahoma City, OK 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of proposed rulemaking. 

summary: This notice proposes to 
realign VOR Federal Airway V-438 
between Oklahoma City and Tulsa, OK. 
so the airway will be in the Kansas City 
Air Route Traffic Control Center's 
airspace. 

date: Comments must be received on or 
before July 7,1983. 
addresses: Send comments on the 
proposal in triplicate to: Director. FAA. 
Southwest Region. Attention: Manager. 
Air Traffic Division. Docket No. 83- 
AWA-14, Federal Aviation 
Administration. P.O. Box 1889. Fort 
Worth. TX 76101. 

The official docket may be examined 
in the Rules Docket, weekdays, except 
Federal holidays, between 8:30 a.m. and 
5 p.m. The FAA Rules Docket is located 
in the Office of the Chief Counsel. Room 
918. 800 Independence Avenue. SW„ 
Washington. D.C. 

An informal docket may also be 
examined during normal business hours 
at the office of the Regional Air Traffic 
Division. 

FOR FURTHER INFORMATION CONTACT 

Boyd Archer, Airspace Regulations and 
Obstructions Branch (AAT-230). 
Airspace-Rules and Aeronautical 
Information Division. Air Traffic 
Service. Federal Aviation 
Administration. 800 Independence 
Avenue. SW„ Washington. D C. 20591: 
telephone: (202) 420-6783. 

SUPPLEMENTARY INFORMATION: 

Comments Invited 

Interested parties are invited to 
articipate in this proposed rulemaking 
y submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 


decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, economic, environmental 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket and be submitted in 
triplicate to the address listed above. 
Comm enters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: "Comments to 
Airspace Docket No. 83-AWA-14." The 
postcard will be date/time stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained In this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket 
both before and after the closing date 
for comments. A report summarizing 
each substantive public contact with 
FAA personnel concerned with this 
rulemaking will be filed in the docket. 

Availability of NPRM’s 

Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration. Office of 
Public Affairs. Attention: Public 
Information Center. APA-430, 800 
Independence Avenue, SW„ 

Washington. D.C 20591. or by calling 
(202) 426-8058. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2 which 
describes the application procedure. 

The Proposal 

The FAA is considering an 
amendment to § 71.123 of Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to realign VOR Federal Airway 
V-438 to the north, so the airway will be 
in Kansas City Air Route Traffic Control 
Center’s airspace thereby reducing 
coordination. Section 71.123 of Part 71 of 
the Federal Aviation Regulations was 
republished in Advisory Circular AC 70- 
3A dated January 3,1983. 

List of Subjects in 14 CFR Part 71 

Airways. 

Proposed Amendment 

PART 71—(AMENDED) 

Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend 


$ 71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) as 
follows: 

V 436 (Ameuded| 

By deleting the words M INT Oklahoma City 
079* and Tulsa. OK. 228* radial*" and 
substituting for them the words ‘‘INT 
Oklahoma City 074* and Tulsa. OK 230* 
redials" 

(Secs. 307(«) and 313(a). Federal Aviation Act 
of 1958 (49 U8.C 1348(a) and 1354(a)): Sec 
8(c), Department of Transportation Act (49 
U.S.C. 1855(c)): and 14 CFR 11.85) 

Note.—The FAA has determined that this 
proposed regulation only involves an 
established body of technical regulations for 
which frequent and routine amendment* are 
necessary to keep them operationally current 
It therefore—(1) Is not a "major rule" under 
Executive Order 12291; (2) Is not a 
"significant rule" under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 28.1979): and (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact ts to minimal. Sines this is 
a routine matter that will only affect air 
traffic procedures and air navigation, it it 
certified that this rule, when promulgated, 
will not have a significant economic Impact 
on u substantial number of small entities 
under the criteria of the Regulatory Flexibility 
Act 

Issued In Washington. D.C. on May 17, 
1963. 

B. Keith Potts, 

Manager, Airspace—Rules and Aeronautn ai 
In formation Division . 

PTt Doe S»-13790 t-JD-tt. Ml mm\ 

BILLING COOC 4«10-U-M 


FEDERAL TRADE COMMISSION 
16 CFR Part 304 

Rules and Regulations Under the 
Hobby Protection Ad 

agency: Federal Trade Commission. 

action: Proposed amendment and 
notice of opportunity to comment. 

summary: The Federal Trade 
Commission, pursuant to the Hobby 
Protection Act (15 U.S.C. 2101. et seq ) 
has initiated e proceeding proposing an 
amendment to section 304.8 of the Rules 
and Regulations Under the Hobby 
Protection Act (16 CFR Part 304). The 
rule presently requires that the word 
"COPY" be marked on all imitation 
numismatic items in dimensions no less 
than 2 millimeters high snd 8 millimeters 
wide. The amendment would permit 
of a smaller marking on the many coins 
that are now being issued as miniature 
imitations. 

All interested persons are hereby 
given notice of the opportunity to submit 
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written data, views and arguments 
concerning this proposal. 
date: Written comments will be 
accepted on or before July 22,1983. 
add v’ ess: Send comments to Secretary, 
Federal Trade Commission, 8th and 
Pennsylvania Avenue, NW., 

Washington, D.C. 20580. Submissions 
ihould be marked "Hobby Protection 
Act—Amendment". 

TOR FURTHER INFORMATION CONTACT. 
Kendall MacVey. Attorney. Federal 
Trade Commission, 11000 Wilshire 
Blvd. Los Angeles, CA 90024. (213) 209- 
7575. 

List of Subjects in 16 CFR Part 304 

Hubbies, Labeling and trade 

practices. 

SUPPLEMENTARY INFORMATION: The 

Hobby Protection Act requires that all 
imitation numismatic items sold in or 
imported into the United States shall be 
marked with the word "COPY" in a 
manner to be determined by the Federal 
Trade Commission. In 1975 the 
Commission promulgated rules requiring 
the word “COPY" to be marked on 
either the obverse or the reverse surface 
of the item. The words must have a 
vertical dimension of not less than two 
millimeters and a horizontal dimension 
of not less than six millimeters. The 
concept of requiring the word "COPY" 
to be a minimum size rather than to vary 
with the size of the coin or words on a 
coin was selected to minimize 
compliance burdens and enforcement 
problems. 

Since promulgation of the rules, 
miniature imitation numismatic items 
have become popular in the market 
Marking some of these miniature 
imitations ha* posed a hardship since 
many are as small or smaller than the 
minimum size required for the word 
COPY". When an item covered by the 
rules is of such a small size that it is 
impossible to conform with the 
minimum size requirement, the 
manufacturer must request the 
Commission to issue a variance. 

I he proposed amendment to the rule 
*omd permit manufacturers of 
miniature numismatic items to mark the 
*' ird COPY" in smaller diameter than 
P°' e squired under the present rule. 
or example, under the proposed 
amendment, * coin with a dimension of 
rould have the word 
COPY in a horizontal dimension of no 
f $s ^an one-half the coin’s diameter or 
* i:f4 ° millimeters. The vertical 
imension would be required to be no 
than one-sixth of the diameter or 
** millimeter. 


Because of the apparent increasing 
popularity of miniature imitation 
numismatic items, the amendment is 
considered appropriate to eliminate the 
necessity for individual variance 
applications. 

Accordingly, it is proposed that 
Chapter I of 18 CFR Part 304 be 
amended as follows: 

Authority: 15 U.S.C 2101 et seq. 

1. In ( 304.1, paragraph (k) is added as 
follows: 

$ 304.1 Terms defined. 

• • • • • 

(k) "Diameter" of a reproduction 
means the length of the longest possible 
straight line connecting two points on 
the perimeter of the reproduction. 

2. In $ 304.B, paragraphs (b)(3) and 
(b)(4) are revised to read as foUows: 

$ 304.6 Marking requirements tor imitation 
numismatic Items. 

• • • • • 

(b) • • • 

(3) An imitation numismatic item of 
incusable materia) shall be incused with 
the word "COPY" in sans-serif letters 
having a vertical dimension of not less 
than two millimeters (2.0 mm) or not less 
than one-sixth of the diameter of the 
reproduction, and a minimum depth of 
three-tenths of one millimeter (0.3 mm) 
or to one-half (Vk) the thickness of the 
reproduction, whichever is the lesser. 
The minimum total horizontal dimension 
of the word "COPY" shall be six 
millimeters (8.0 mm) or not less than 
one-half of the diameter of the 
reproduction. 

(4) An imitation numismatic item 
composed of nonincusable material 
shall be imprinted with the word 
"COPY" in sans-serif letters having a 
vertical dimension of not less than two 
millimeters (2.0 mm) or not less than 
one-sixth of the diameter of the 
reproduction. The minimum total 
horizontal dimension of the word 
"COPY" shall be six millimeters (8.0 
mm) or not less than one-half of the 
diameter of the reproduction. 

By the direction of the Commission. 
Benjamin I. Borman. 

Acting Secretary, 

|TR Doc JU-i:VS4 F\l*d S-JO-4* mm\ 

BILLING COOC SrSO-Ot-M 


16 CFR Part 423 

Cara Labeling Rule; Information 
Collection Requirement 

agency: Federal Trade Commission. 


action: Notice of application to OMB 
under the Paperwork Reduction Act (44 
U.S.C. 3501 et seq.) for clearance of 
information collection requirements 
contained in the Care Labeling Rulo. 

summary: The Commission is seeking 
OMB clearance for information 
collection requirements contained in the 
Trade Regulation Rule Concerning Care 
Labeling of Textile Wearing Apparel 
and Certain Piece Goods, as amended. 

The Care Labeling Rule, which 
became effective July 3.1972, require 
manufacturers and importers of textile 
wearing apparel to attach a permanent 
label bearing care instructions that fully 
inform the consumer how to effect 
regular care maintenance. 
Manufacturers and importers of piece 
goods used to make wearing apparel 
must put care instructions on the end of 
the bolt. This rule is being amended as 
published in the Federal Register on 
May 20.1983. The amendments more 
specifically define the required elements 
of a care instruction, provide 
standardized language that can be used 
In the instructions and make dear that 
any care instruction should be 
supported by a reasonable basis of 
accuracy. 

oates: Comments on this application 
must be submitted on or before June 22, 

1983. 

address: Send comments to Ms. Nell 
Minnow, Office of Information and 
Regulatory Affairs. Office of 
Management and Budget, New 
Executive Office Building. Room 3001, 
Washington. D.C. 20503. Copies of the 
applications may be obtained from 
Public Reference Brartch, Room 130, 
Federal Trade Commission, 

Washington, D.C. 20580 

FOR FURTHER INFORMATION CONTACT 

Carl D. Hevener, OMB Liaison Officer, 
Federal Trade Commission. 

Washington, D.C. 20580. (202) 523-3373. 

List of Subjects in 16 CFR Part 423 

Clothing. Labeling. Textiles, Trade 
practices. 

By direction of the CoiucniMiou. 

Emily IL Rock. 

Secretary. 

|FX Doc CL-MOS? Fifcd WWD, ftU un| 

BILLING COOC •75B-0I-4I 
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DEPARTMENT OF TRANSPORTATION 

Federal Highway Administration 
23 CFR Part 650 
IFHWA Docks! No. 83-6) 

Bridges, Structures, and Hydraulics; 
Discretionary Bridge Criteria 

agency: Federal Highway 
Administration (FHWA), DOT. 
action: Notice of proposed rulemaking. 

summary: The FHWA is requesting 
comments on a proposed rating factor 
for use in selecting bridges to be funded 
under the Discretionary Bridge Program. 
The proposed rating factor was 
developed in accordance with the 
criteria specified by section 161 of the 
Surface Transportation Assistance Act 
of 1982 (STAA of 1982). The rating factor 
will allow a more formalized process for 
selecting discretionary bridge projects. 
date: Comments must be received on or 
before July 7.1983. 

ADDRESS: Submit written comments, 
preferably in triplicate, to FHWA 
Docket No. 83-6, Federal Highway 
Administration. Room 4205, HCC-10. 400 
Seventh Street, SW.. Washington, D. C. 
20590. All comments received will be 
available for examination at the above 
address between 7:45 a.m. and 4:15 p.m. 
Monday through Friday. Those desiring 
notification of receipt of comments must 
include a self-addressed, stamped 
postcard. 

FOR FURTHER INFORMATION CONTACT: 

Mr. John ]. Ahlskog, Chief. Design and 
Inspection Branch, Bridge Division, 
Office of Engineering and Operation, 
(202) 472-7697, or Ms. Ruth R. Johnson, 
Office of the Chief Counsel. (202) 426- 
0781. Federal Highway Administration. 
400 Seventh Street, SW.. Washington, 
D.C. 20590. Office hours are from 7:45 
a.m. to 4:15 p.m. ET. Monday through 
Friday. 

SUPPLEMENTARY INFORMATION: On 

January 6,1983, the President signed into 
law the STAA of 1982 (Pub. L 97-424, 96 
Slat. 2097). Section 161 requires the 
Secretary of Transportation to develop a 
selection process for discretionary 
bridges authorized to be funded under 
Section 144(g) of Title 23, United States 
Code. Discretionary Bridge Program. 

The selection process is to include a 
formula resulting in a rating factor 
based on the following criteria: 

1. Sufficiency Rating—Computed as 
illustrated in Appendix A of the 
Recording and Coding Guide for the 
Structure Inventory and appraisal of the 


Nation's Bridges. USDOT/FHWA (latest 
edition): 1 

2. Average Daily Traffic—Using the 
most current value form the notional 
bridge inventory data; 

3. Average Daily Truck Traffic; 

4. Defense Highway System Status; 

5. The State's unobligalted balance of 
funds received under Section 144 of Title 
23, United States Code, and the total 
funds received under Section 144 of Title 
23. United States Code; 

6. Total Project Cost; and 

7. Special consideration should be 
given to bridges closed to all traffic or 
restricted to loads less than ten tons. 
Other unique considerations and the 
need to administer the program from a 
balanced national perspective should 
also be considered. 

The discretionary bridge funds are 
being used to finance the replacement or 
rehabilitation of deficient high-cost 
Federal-aid system bridges. House 
Report 95-1485 7 to accompany the 1978 
STAA states that it is the intent of 
Congress that only Federal-aid system 
bridges be funded with discretionary 
bridge funds. Funding priority will be 
given to continuation of those 
discretionary bridges already begun 
under the Discretionary Bridge Ptogram. 
Section 161 specifies that after the 
issuance of a final regulation, new 
bridge projects eligible/or the 
Discretionary Bridge Program will only 
include those with a rating factor of 100 
or less, baaed on a scale of zero to 
infinity. 

Any selection process must provide 
sufficient latitude to enable the FHWA 
to evaluate and select bridge projects 
considering nationwide needs and a 
balance in the national bridge program. 
For example, it would be unreasonable 
to allocate all or the major portion of the 
available discretionary bridge funds to 
only one or two States in any given 
year. 

The rating factor will be used as part 
of a selection process for allocating 
discretionary bridge funds made 
available to the Secretary of 
Transportation under 23 U.S.C. 144(g). 
These funds may be used to finance 
deficient highway bridges on the 
Federal-aid highway system with 
replacment or rehabilitation costs 
exceeding $10 million or with an 
estimated cost that is less than $10 
million but is twice the amount 
apportioned to that State for the year in 
which funds are requested. 

1 Available from ike FHWA at the »ddn*M above. 

* H R Rep. No 14*5. UMh Cong.. 2d Sees., page 19 
(1978) 


Applications for the discretionary 
bridge funds are requested each year 
through FWHA field offices. These 
applications are used to establish 
master funding plans for planning 
purposes. The States have submitted 215 
bridges as candidates for the 
discretionary bridge program as of 
December 31,1982. Sixty-three of these 
bridge projects have been selected for 
funding. 

The following rating factor formula is 
proposed to be used in the selection 
process for ranking discretionary bridge 
candidates: 


Rating Factor (KF) 


SK 10 TPC 

ADT* * * D~ * ADT* 



Unobligated HBRRP Bo to no* 1 
Tout HBRRP Funds Received J 


The lower the rating factor, the higher 
the priority for selection and funding. 
(For definition of terms, see proposed 
regulation below.) 

Discussion of Rating Factor 
Components —The Rating Factor 
formula can be thought of as a 
compilation of four components: 

Essentiality Component — SR/ ADT — 
The sufficiency rating and the average 
daily traffic are principal factors in the 
selection process. The higher the ADT 
and the lower the sufficiency rating, the 
more critical the bridge. 

Defense Component — 10/D —Because 
It is vitally important to the nation to 
maintain the defense highway system, 
the proposed formula applies a 50 
percent reduction in the rating factor for 
bridges that are on defense highways 
The defense highway system consists of 
all routes that might reasonably be used 
for important defense shipments, 
movements of troops or military 
hardware and/or supplies, or for the 
evacuation of the general public from 
disaster areas. All routes identified by 
the States for these purposes are 
incorporated into and collectively form 
the Nation’s Defense Highway Network. 

Cost-Effectiveness Component — TPC/ 
ADT'—A good measure of project cost- 
effectiveness is the cost of the project 
for each vehicle using it each day. 
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HBHKP Fund tj*« Component - 

Unobligated HBRRP Balance 1 
1 * Total HBRRP Funds RcicuivmjJ 

Unobligated balance of HBRRP funds 
are to be determined at the time the 
State's application is received. 

States with a large unobligated 
balance of HBRRP funds are not making 
use of available funds. The rating factor 
will be increased for those States. 
However* to limit the effect of an 
obligated balance on States who receive 
the mmimum amount of apportioned 
funds or who may be accumulating their 
funds to finance a high cost bridge 
project, fonly States that have an 
unobligated balance of $10 million or 
greater will be affected. 

Both the Essentiality and Cost- 
Effectiveness Components include a 
truck magnifier factor to emphasize the 
importance of major bridges to the 
transport of commodities, raw materials, 
manufactured goods end the special 
problems imposed upon trucks when 
heavy loads are restricted from using 
bridges. 

Since States would be under no 
obligation to submit bridge projects For 
discretionary bridge funds and because 
the rating factor criteria merely 
formalizes existing selection procedures 
for the continuation of an ongoing 
program, it is not anticipated that this 
proposal will have a significant 
economic effect. Accordingly, a full 
regulatory evaluation is not required. 

For the foregoing reasons and under the 
criteria of the Regulatory Flexibility Act. 
jj I* certified that this proposal will not 
nave a significant economic impact on a 
substantial number of small entities. 

Comments are requested on the 
Proposed rule from all interested parties. 

comments should specifically 
address the effects of the proposed 
fating factor formula on the 
Wfcctiveness of the Discretionary Bridge 
Program. 

The FlfWA has determined that this 
document contains neither a major rule 
Executive Order 12291 nor a 
«gnif.cant proposal under the regulatory 
policies and procedures of the 
apartment of Transportation. 

In consideration of the foregoing, and 
the authority of section 161 of the 
2 Surface Transportation Assistance 

ih tS U SC144 and 49 CFR 1.4SlbJ. 

.VV , VA proposes to amend Part 650 
" e 23. Code of Federal Regulations. 


by adding thereto a new Subpart G. as 

set forth below. 

(Catalog of Federal Domestic. Assistance 
Program Number 20-205, Highw ay Research. 
Planning, and Construction. The regulations 
implementing Executive Order 1237Z and 
former OMB Circular A-95 regarding 
intergovernmental consultation on Federal 
programs and activities apply to this 
program) 

List of Subjects In 23 CFR Part 650 

Bridges, Grant programs— 
transportation. Highways and roads. 

Issued on: May 16,1983. 

R. A. Barnhart. 

Federal Highway Administrator. Federal 
Highway Administration. 

Accordingly. Part 650 of title 23 of the 
Codes of Federal Regulations is 
proposed to be amended by odding 
Subpart G as set forth below: 

PART 650—BRIDGES, STRUCTURES, 
AND HYDRAULICS 


Subpart G—Discretionary Bridge Candidate 
Rating Factor 

Sec. 

65a 701 Purpose. 

650.703 Eligible projects. 

650.703 Application for discretionary bridge 
funds. 

650.707 Rating factor. 

6S0.709 Special considerations. 

Authority: 161. Pub. L 97-124. 96 Stat 2097; 
23 U S C. 144. 315; 49 CFR 1.48(b). 

Subpart G—Discretionary Bridge 
Candidate Rating Factor 

$ 650.701 Purpose. 

The purpose of this regulation is to 
describe a rating factor used as part of a 
selection process of allocation of 
discretionary bridge funds made 
available to the Secretary of 
Transportation under 23 U.S.C 144. 

£ 650.703 Eligible projects, 

(a) Deficient highway bridges on 
Federal-aid highway system roads may 
be eligible for allocation of discretionary 
bridge funds to the same extent as they 
arc for bridge funds apportioned under 
23 U.S.C. 144, provided that the total 
project cost for a discretionary bridge 
candidate is at least $10 million or twice 
the amount of 23 U.S.C. 144 funds 
apportioned to the State during the 
fiscal year for which funding for the 
candidate bridge is requested. 

(b) After the effective date of this 
regulation for the discretionary bridge 


candidate rating factor, only candidate 
bridges not previously selected with a 
computed rating factor of 100 or leas will 
be eligible for considers ton. 


§ 650.705 Application for discretionary 
bridge funds. 

The FHWA will each year through its 
field offices issue an annual call for 
discretionary bridge candidate 
submittals including updates of 
previously submitted but not selected 
projects. Each State is responsible for 
submitting such data as required for 
candidate bridges. Data requested will 
include structure number, funds needed 
by fiscal year, total project cost, current 
average daily truck traffic and a 
narrative describing the existing bridge, 
the proposed new or rehabilitated 
bridge ond other relevant factors which 
the State believes may warrant special 
consideration. 


§ 650.707 Rating factor. 

(a) The following formula is to be used 
in the selection process for ranking 
discretionary bridge candidates: 


Rating Factor (RF) » -5^- x * - Tt>C 

Atrr d Awr 

^ Unobligated HBRRP Balance! 
Total HBRRP Fundi Received J 


The lower the rating factor, the higher 
the priority for selection and funding, 

(b) The terms in the rating factor are 
defined as follows; SR is Sufficiency 
Rating computed as illustrated in 
Appendix A of the Recording and 
Coding Guide for the Structure 
Inventory ond Appraisal of the Nation's 
Bridges. USDOT/FHWA (latest edition): 
(If SR is less than 1.0, use SR = 1.0): 

ADT is Average Daily Traffic In 
thousands taking the most current value 
from the national bridge inventory data: 

ADTT is Average Daily Truck Traffic 
in thousands (Pick up trucks and light 
delivery trucks not included): 

D is Defense Highway System Status 
D*1 if not on defense highway 
D = 2 If bridge carries a designated defense 
highway 
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The last term of the rating factor 
expression includes the Stated 
unobligated balance of funds received 
under 23 U.S.C. 144 at the time the 
State's application is received by 
PHWA. and the total funds received 
under 23 U.S.C. 144 for the last four 
fiscal years ending with the most recent 
fiscal year of the FHWA's annual coll 
for discretionary bridge candidate 
submittals; (if unobligated HBRRP 
balance is less than $10 million, use zero 
balance); 

TPC is Total Project Cost in millions 
of dollars; 

HBRRP is Highway Bridge 
Replacement and Rehabilitation 
Program; 

ADT is ADT plus ADTT. 

(c) In order to balance the relative 
importance of candidate bridges with 
very low (less than one) sufficiency 
ratings and very low ADTs against 
candidate bridges with high ADTs, the 
minimum sufficiency rating used will be 
1.0. If the computed sufficiency rating for 
a candidate bridge is less than 1.0, use 
1.0. in the rating factor formula. 

(d) If the unobligated balance of 
HBRRP funds for the State is less than 
$10 million, the HBRRP modifier is 1.0. 
This will limit the effect of the modifier 
on those States with small 
apportionments or those who may be 
accumulating funds to finance a major 
bridge. 

§ 6SO.709 Special considerations. 

(a) The selection process for new 
discretionary bridge projects will be 
based upon the rating factor priority 
ranking. However, although not 
specifically included in the rating factor 
formula, special consideration will be 
given to bridges that are closed to all 
traffic or that have a load restriction of 
less than 10 tons. Consideration will 
also be given to bridges with other 
unique situations, and to bridge 
candidates in States which have not 
previously been allocated discretionary 
bridge funds. 

(b) The need to administer the 
program from a balanced national 
perspective requires that the special 
cases set forth in paragraph (a) of this 
section and other unique situations be 
considered in the discretionary bridge 
candidate evaluation process. 

(c) Priority consideration will be given 
to the continuation and completion of 
bridge projects previously begun with 
discretionary bridge funds. 
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DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26CFR Part* 1, 20. and 25 
[LR-200-761 

Qualified Conservation Contribution; 
Proposed Rulemaking 

agency; Internal Revenue Service, 
Treasury. 

action: Notice of proposed rulemaking. 

summary: This document contains 
proposed regulations relating to 
contributions of partial interests in 
property for conservation purposes. 
Changes to the applicable tax law were 
made by section 6 of the Tax Treatment 
Extension Act of 1980. This document is 
intended to clearify the statutory rules 
in effect under that Act 
date: Written comments and requests 
for a public hearing must be delivered or 
mailed by July 22,1983. The 
amendments are proposed to be 
applicable for contributions made on or 
after December 18.1980, and are 
proposed to be effective the date final 
regulations are published in the Federal 
Register. 

address; Internal Revenue Service. 

1111 Constitution Avenue, NW.. 
Washington, D.C. 20224, Attention: 
CC:LR:T (LR-200-76). 

FOR FURTHER INFORMATION CONTACT 
John R. Harman of the Legislation & 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, N.W.. Washington. 
D.C. 20224, Attention: CCLR:T. 202-505- 
3287. not a toll-free call. 

SUPPLEMENTARY INFORMATION: 

Background 

This document contains amendments 
proposed to conform the Income Tax 
Regulations (26 CFR Part 1) under 
section 170 of the Internal Revenue 
Code of 1954 (Code) relating to 
contributions not in trust of partial 
interests in property to section 6 of the 
Tax Treatment Extension Act of 1980. 

The Tax Reform Act of 1969 and the 
regulations promulgated thereunder 
limited the deductibility of the donation 
of easements generally to charitable 
contributions of perpetual open space 
easements in gross, (section 
170(f)(3)(B)(ii) of the Code and S 1.170A- 
7(b)(l)(ii) of the Income Tax 
Regulations). Although subsequent 
revenue rulings held that a variety of 
easements were deductible under the 
limitation of the 1969 Act (See, e.g., Rev. 
Rul. 75-358,1975-2 C.B. 76). Congress in 
1976 added further legislative authority 


for the deductibility of easement 
donations. 

Section 2124(e) of the Tax Reform Ad 
of 1976 (Pub. L 94-455, 90 Stat. 1919) 
provided, for the first time, specific 
statutory authority under section 170 of 
the Code for the deductibility of the 
donation to a qualified organization of 
easements, remainder interests, and 
certain other partial interests in 
property. The 1970 Act allowed the 
deduction for partial interests donated 
for a term of 30 years or more, but 
required that the donation be made “for 
conservation purposes.” Conservation 
purposes was defined in section 
170(f)(3)(C). 

Section 309 of the Tax Reduction and 
Simplification Act of 1977 (Pub. L 95-30, 
91 Stat 154) made two changes in the 
statutory language codified by the 1976 
Act. The first change eliminated the 
deductibility of term easements for 
conservation purposes and required that 
such easements be perpetual in order to 
qualify for a deduction under section 
170, The second change set the 
expiration date of these provisions at 
June 14.1981. 

Section 0 of the Tax Treatment 
Extension Act of 1980 made extensive 
changes in the existing statute, 
eliminated the expiration date, and 
Incorporated the relevant language inio 
a new section 170(h). The House and 
Senate Committee reports 
accompanying the legislation also 
provided, for the first time, an in-depth 
statement of congressional intent 
concerning the donation of partial 
interests for conservation purposes (H R 
Rep. No. 90-1278. S. Rep. No. 95-1007). 
The regulations reflect the major policy 
decisions made by the Congress and 
expressed in these committee reports 

Additional Information 

Generally, the donation of an 
easement to preserve open space is 
deductible under section 170(h)(4)(A)(iii) 
if such preservation will yield a 
significant public benefit and is either 
for the scenic enjoyment of the general 
public or its pursuant to a clearly 
delineated governmental policy. The 
most difficult problem posed in this 
regulation was how to provide a 
workable framework for donors, donees, 
and the Internal Revenue Service to 
judge the deductibility' of open space 
easements. 

Defining “Significant public benefit 
with any degree of precision is 
impossible. Any attempt to reduce the 
test to a mathematical formula would be 
arbitrary. The factors included at 
§ 1.170A-13(d)(4)(iv) are not intended to 
be exclusive; however, a longer list of 
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factors would always fall short of being 
ail-inclusive. The same statements can 
be made concerning the list of factors 
proposed under 8 1.170A-l3(d)(4)(ii) 
with respect to "scenic enjoyment/ 1 

It is believed, however, that the 
“sliding scale" approach proposed in 
|U70A-13(d)(4)(vi) that establishes a 
relationship between the requirements 
of “significant public benefit" and 
“clearly delineated governmental 
policy* will eliminate much of the 
uncertainty that surrounds this part of 
the statute. Additionally, by Including 
prior state and local governmental 
determinations of specific resources to 
be protected as a criteria for meeting the 
“significant public benefit" and "scenic 
enjoyment" tests, a degree of certainty 
will be available to taxpayers in 
junsdictions that have carefully 
articulated preservation policies. In the 
end. of course, some exercise of 
judgment and of responsibility is 
ultimately required by both donors and 
donees. 

Comments and Requests for a Public 

Hearing 

Before adopting these proposed 
regulations, consideration will be given 
to any written comments that are 
submitted (preferably seven copies) to 
th»* Commissioner of Internal Revenue. 

All comments will be available for 
public inspection and copying. A public 
hearing will be held upon written 
request to the Commissioner by any 
person who has submitted written 
comments. If a public hearing is held, 
notice of the time and place will be 
published in the Federal Register. 

Executive Order 12291 and Regulatory 

Flexibility Act 

The Commissioner of Internal 
Revenue has determined that this 
proposed rule is not a major rule as 
defined in Executive Order 12291. 
Accordingly, a Regulatory Impact 
Analysis is not required. The Internal 
Revenue Service has concluded that 
although this document is a notice of 
proposed rulemaking that solicits public 
comments. the regulations proposed 
herein are interpretative and the notice 
jnd public procedure requirements of 5 

S C. 553 do not apply. Accordingly, no 
Regulatory Flexibility Analysis is 
Squired for this rule. 

Drafting Information 

The principal authors of this 
Ration are John R. Harman and 
nen J. Small of the Legislation and 
Regulations Division of the Office of 
Counsel, Internal Revenue 

me* However, personnel from other 

,ces Ih® Internal Revenue Service 


and Treasury Department participated 
in developing the regulation, both on 
matters of substance and style. 

List of Subjects 

26 CFR 1.61-1-1281-4 . 

Income taxes. Taxable income. 
Deductions. Exemptions. 

26 CFR Port 20 

Estate taxes. 

26 CFR Part 25 

Gift taxes. 

Proposed Amendments to the 
Regulations 

The proposed amendments to 26 CFR 
Parts 1. 20. and 25 are as follows: 

PART 1—(AMENDED] 

§ 1.167(a)—5 (Amended] 

Paragraph L Section 1.167(a)-5 is 
amended by adding at the end thereof 
the following new sentence: "For the 
adjustment to the basis of a structure in 
the case of a donation of a qualified 
conservation contribution under section 
170(h), see § 1.170A-13(h](3)(Hi). M 

Par. 2. Paragraph (a)(2)(ii) of 8 1170A- 
1 is amended by adding at the end 
thereof the following new paragraph: 

8 1.170A-1 Charitable, etc^ contributions 
and gifts; allowance of deduction. 

(a) In general * * * 

(2) Information required in support of 
deductions. * • • 

(U) Contribution by individual of 
property other than money . * • • 

(/) In the case of a "qualified 
conservation contribution" under 
section 170(h). see 8 1.170A-13(i). 

Par. 3. Section 1.170A-7 is amended as 
follows: 

a. The first sentence of paragraph 
(b)(1)(H) is revised to begin with the 
phrase "With respect to contributions 
made on or before December 17.1980.'*. 

b. Paragraph (b)(1)(H) is revised by 
adding at the end the following new 
sentence: "For the deductibility of a 
qualified conservation contribution, see 
8 1.170A-13/'. 

c. Paragraph (b)(3) is revised by 
adding at the end the following new 
sentence: "For the deductibility of the 
donation of a remainder interest in real 
property exclusively for conservation 
purposes, see 8 1.170A-13/'. 

d. Paragraph (b)(4) is revised by 
adding at the end the following new 
sentence: "For the deductibility of the 
donation of a remainder interest in real 
property exclusively for conservation 
purposes, see 8 1.170A-13". 


e. A new paragraph (b)(5) is added 
immediately after paragraph (b)(4). as 
set forth below. 

f. The first sentence of paragraph (c) is 
revised to begin with the phrase "Except 
as provided in 8 1.170A-13/ 1 . 

g. Paragraph (e) is revised as set forth 
below. 

8 1.170A-7 Contributions not In trust of 
partial interests In property. 

• • • • • 

(b) Contributions of certain partial 
interests in property for which a 
deduction is allowed. • • • 

(5) Qualified conservation 
contribution. A deduction is allowed 
under section 170 for the value of a 
qualified conservation contribution. For 
the definition of a qualified conservation 
contribution, see 8 1.170A-13. 

• • • • • 

(e) Effective date . This section applies 
only to contributions made after July 31, 
1969. The deduction allowable under 
8 1.170A-7(b)(l)(H] shall be available 
only for contributions made on or before 
December 17.1980. The deduction 
allowable under 8 1.170A—7(b)(5) shall 
be available for contributions made on 
or after December 18,1980. 

Par. 4. A new 8 1.170A-13 Is added 
after 8 1.170A-12 to read as set forth 
below. 

8 1.170A-13 Qualified conservation 
contributions. 

(a) Qualified conservation 
contributions . A deduction under 
section 170 is generally not allowed for 
a charitable contribution of any interest 
in property that consists of less than the 
donor’s entire interest in the property 
other than certain transfers in trust (see 
8 1.170A-6 relating to charitable 
contributions in trust and 8 1.170A-7 
relating to contributions not in trust of 
partial interests in property). However, 
a deduction may be allowed under 
section 170(l)(3)(B)(iii) for the value of a 
qualified conservation contribution if 
the requirements of this section are met 
A qualified conservation contribution is 
the contribution of a qualified real 
property interest to a qualified 
organization exclusively for 
conservation purposes. To be eligible for 
a deduction under this section, the 
conservation purpose must be protected 
in perpetuity. 

(b) Qualified real property interest— 
(1) Entire interest of donor other than 
qualified mineral interest The entire 
interest of the donor other than a 
qualified mineral interest is a qualified 
real property interest. A qualified 
mineral interest is the taxpayer’s 
interest in subsurface oil, gas, or other 
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minerals and the right of access to such 
minerals. A property interest shall not . 
be treated as a qualified real property 
interest by reason of section 170(h)(2)(A) 
or this paragraph (b)(1), if any time over 
the entire term of the taxpayer's interest 
in such property the taxpayer 
transferred any portion of that interest 
(except in the case of a donation of a 
perpetual conservation restriction under 
paragraph (b)(3) of this section) to any 
other person (except for minor interests, 
such as rights-of-way. that will not 
interfere with the conservation purposes 
of the donation). 

(2) Remainder interest in real 
property. A remainder interest in real 
property is a qualified real property 
interest. A property interest shall not be 
treated as a qualified real property 
interest by reason of section 170(h)(2HB) 
or this paragraph (b)(2). if at any time 
over the entire terra of the taxpayer's 
interest in such property the taxpayer 
transferred any portion of that interest 
(except in the case of a donation under 
paragraph (b)(3) of this section) to any 
other person (except for minor interests, 
such as rights-of-way. that will not 
interfere with the conservation purposes 
of the donation). 

(3) Perpetual conservation restriction. 
A perpetual conservation restriction is a 
qualified real property interest. A 
'‘perpetual conservation restriction" is a 
restriction granted in perpetuity on the 
use which may be made of real 
property—including, an easement or 
other interest in real property that under 
state law has attributes similar to an 
easement (e.g.. a restrictive convenant 
or equitable servitude). For purposes of 
this section, the terms "easement", 
"conservation restriction", and 
"perpetual conservation restriction" 
have the same meaning. The definition 
of "perpetual conservation restriction" 
under this paragraph (b)(3) is not 
intended to preclude the deductibility of 
a donation of affirmative rights to use a 
land or water area under § 1.170A- 
13(d)(2). Any rights reserved by the 
donor in the donation of a perpetual 
conservation restriction must conform to 
the requirements of this section. Sec eg., 
paragraphs (d)(4)(H). (d)(5)(i). (e)(3). and 
(g)(4) of this section. 

(c) Qualified organization —(1) 

Eligible donee . To be considered an 
eligible donee under this section, an 
organization must have the resources to 
enforce the restrictions and must be able 
to demonstrate a commitment to protect 
the conservation purposes of the 
donation. An established group 
organized exclusively for conservation 
purposes, for example, would meet this 
test. A qualified organization need not 


set aside funds, however, to enforce the 
restrictions that are the subject of the 
contribution. For purposes of this 
section, the term "qualified 
organization" means: 

(1) A governmental unit described in 
section 170(b)(l)(A)(v); 

(ii) An organization described in 
section 170(b)(l)(A)(vi): 

(iii) A charitable organization 
described in section 501(c)(3) that meets 
the public support test of section 
509(a)(2); 

(iv) A charitable organization 
described in section 501(c)(3) that meets 
the requirements of section 509(a)(3) and 
is controlled by an organization 
described in paragraphs (c)(1) (i). (ii). or 
(iii) of this section. 

(2) Transfers by donee. A deduction 
shall be allowed for a contribution 
under this section only if in the 
instrument of conveyance the donor 
prohibits the donee from subsequently 
transferring the easement (or. in the 
case of a remainder interest or the 
reservation of a qualified mineral 
interest, the property), whether or not 
for consideration, unless the donee 
organization, as a condition of the 
subsequent transfer, requires that the 
conservation purposes which the 
contribution was originally intended to 
advance continue to be carried out. 
Moreover, subsequent transfers must be 
restricted to organizations qualifying, at 
the time of the subsequent transfer, as 
an eligible donee under paragraph (c)(1) 
of this section. When a later unexpected 
change in the conditions surrounding the 
property that is the subject of a donation 
under paragraph (b) (1). (2). or (3) of this 
section makes impossible or impractical 
the continued use of the property for 
conservation purposes, the requirement 
of this paragraph will be met if the 
property is sold or exchanged and any 
proceeds are used by the donee 
organization in a manner consistent 
with the conservation purposes of the 
original contribution, in the case of a 
donation under paragraph (b)(3) of this 
section to which the preceding sentence 
applies, see also paragraph (g)(5)(ii) of 
this section. 

(d) Conservation purposes —(1) In 
general. For purposes of section 170(h) 
and this section, the term "conservation 
purposes" means— 

(I) The preservation of land areas for 
outdoor recreation by. or the education 
of. the general public, within the 
meaning of paragraph (d)(2) of this 
section. 

(ii) The protection of a relatively 
natural habitat of fish, wildlife, or 
plants, or similar ecosystem, within the 


meaning of paragraph (d)(3) of this 
section. 

(iii) The preservation of certain open 
space (including farmland and forest 
land) as described in paragraph (d)(4) of 
this section, or 

(iv) The preservation of a historically 
important land area or a certified 
historic structure, within the meaning of 
paragraph (d)(5) of this section. 

(2) Recreation or education —(i) In 
general. The donation of a qualified real 
property interest to preserve land areas 
for the outdoor recreation of the general 
public or for the education of the general 
public will meet the conservation 
purposes test of this section. Thus, 
conservation purposes would include, 
for example, the preservation of a water 
area for the use of the public for boating 
or fishing, or a nature or hiking trail for 
the use of the public. 

(ii) Public use . The preservation of 
land areas for recreation or education 
will not meet the test of this section 
unless the recreation or education is for 
the substantial and regular use of the 
general public or the community. 

(3) Protection of environmental 
system —(i) In general. The donation of 
a qualified real property interest to 
protect a significant relatively natural 
habitat in which a fish, wildlife, or plant 
community, or similar ecosystem, 
normally lives will meet the 
conservation purposes test of this 
section. The fact that the habitat or 
environment has been altered to some 
extent by human activity will not result 
in a deduction being denied under this 
section if the fish, wildlife, or plants 
continue to exist there in a relatively 
natural state. For example, the 
preservation of a lake formed by a man¬ 
made dam or a salt pond formed by a 
man-made dike would meet the 
conservation purposes test if the lake or 
pond were a nature feeding area for a 
wildlife community that included rare, 
endangered, or threatened native 
species. 

(ii) Significant habitat or ecosystem 
Significant habitats and ecosystems 
include, but are not limited to. habitats 
for rare, endangered, or threatened 
species of animal, fish, or plants; natural 
areas that represent high quality 
examples of a terrestrial community or 
aquatic community, such as Islands that 
are undeveloped or not Intensely 
developed where the coastal ecosystem 
is relatively intact; and natural areas 
which are include in, or which 
contribute to, the ecological viability of 
a local, state, or national park, nature 
preserve, wildlife refuge, wilderness 
area, or other similar conservation irea- 
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(4] Preservation of open space —(I) In 
general. The donation of a qualified real 
property interest to preserve open space 
(including farmland and forestland) will 
meet the conservation purposes test of 
this section if such preservation is— 

(A) Pursuant to a clearly delineated 
Federal, state, or local governmental 
polic and will yield a significant public 
benefit, or 

(B) For the scenic enjoyment of the 
general public and will yield a 
significant public benefit. 


An open space easement donated on or 
•fter December 18,1960. must meet the 
requirements of this section in order to 
be deduct! ble\inder section 170. See 
5 U70A-7(bJ(lXii). 

(ii) Scenic enjoyment —(A) Factors. A 
contribution made for the preservation 
of open space may be for the scenic 
enjoyment of the general public. “Scenic 
enjoyment'* will be evaluated by 
considering all pertinent facts and 
circumstances germane to the 
contribution. Regional variations in 
topography, geology, biology, and 
cultural and economic conditions 
require flexibility in the application of 
this test, but do not lessen the burden on 
the taxpayer to demonstrate the scenic 
characteristics of a donation under this 
paragraph. The application of a 
particular objective factor to help define 
a view as “scenic" in one setting mny in 
foct be entirely inappropriate in another 
Siting. Among the factors to be 
considered are: 


U ) The compatibility of the land use 
with other land in the vicinity; 

) The degree of contrast and variety 
provided by the visual scene; 

W The openness of the land (which 
would be a morn significant factor in an 
urban or densely populated setting or in 
• heavily wooded area): 

(4) Relief from urban closeness: 

M Tbe harmonious variety of shapes 
«nd textures; 

W The degree to which the land use 
^ ntains the scale and character of the 
urban landscape to preserve open space, 
'tsual enjoyment, and sunlight for the 

•orro unding area; 

('"1 rhe consistency of the proposed 
%cet]lc view with a methodical state 
tome identification program, such as a 

I landscape inventory; and 

(fl) ihe consistency of the proposed 
tonic \iew with a regional or local 
mfr inventor y roade pursuant to a 

II 11 ’ -'fly rigorous review process, 

specially if the donation is endorsed by 

m?« r0priate sU,e ?8ency. 

I Preservation of a view. To satisfy 

* requirement of scenic enjoyment by 
general public, visual (rather than 
P^atnalj access to or'across the 


property by the general public is 
sufficient. This, preservation of land 
may be for the scenic enjoyment of the 
general public if development of the 
property would impair the scenic 
character of the local rural or urban 
landscape or would interfere with a 
scenic panorama that can be enjoyed 
from a park, nature preserve, road, 
waterbody, trail, or historic structure or 
land area, and such area or 
transportation way is open to. or utilized 
by. the public. 

(C) Visible to public. Under the terms 
of an open space easement on scenic 
property, the entire property need not be 
visible to the public for a donation to 
qualify under this section, although the 
public benefit from the donation may be 
insufficient if only a small portion of the 
property is visible to the public. 

(iii) Governmental conservation 
policy —(A) In general. The requirement 
that the preservation of open space be 
pursuant to a clearly delineated Federal, 
state, or local governmental policy is 
intended to protect the types of property 
identified by representatives of the 
genera] public as worthy of preservation 
or conservation. A general declaration 
of conservation goals by a single official 
or legislative body is not sufficient. This 
requirement will be met by donations 
that further a specific, identified 
conservation project, such as the 
preservation of land within a state or 
local landmark district that is locally 
recognized as being significant to that 
district; the preservation of a wild or 
scenic riven the preservaton of farmland 
pursuant to a state program for flood 
prevention and control; or the protection 
of the scenic, ecological, or historic 
character of land that is contiguous to, 
or an integral part of. the surroundings 
of existing recreation or conservation 
sites. For example, the donation of a 
perpetual conservation restriction to a 
qualified organization pursuant to a 
formal declaration (in the form of, for 
example, a resolution or certification) by 
a local governmental agency established 
under state law specifically identifying 
the subject property as worthy of 
protection for conservation purposes 
will meet the requirement of this 
paragraph. A program need not be 
funded to satisfy this requirement, but 
the program must involve a significant 
commitment by the government with 
respect to the conservation project. 

(B) Effect of acceptance by 
governmental agency. Acceptance of an 
easement by an agency of the Federal 
Government or by an agency of a state 
or local government (or by a 
commission, authority, or similar body 
duly constituted by the state or local 
government and acting on behalf of the 


state or local government) tends to 
establish the requisite clearly delineated 
governmental policy, although such 
acceptance, without more, is not 
sufficient. The more rigorous the review 
process by the governmental agency, the 
more the acceptance of the easement 
tends to establish the requisite clearly 
delineated governmental policy. 

(iv) Significant public benefit —(A) 
Factors. All contributions made for the 
preservation of open space must yield a 
significant public benefit. Public benefit 
will be evaluated by considering all 
pertinent facts and circumstances 
germane to the contribution. Factors 
germane to the evaluation of public 
benefit from one contribution may be 
irrelevant in determining public benefit 
from another contribution. No single 
factor will necessarily be determinative. 
Among the factors to be considered are; 

(7) The uniqueness of the property to 
the area; 

[2] The intensity of land development 
in the vicinity of the property (both 
existing development and foreseeable 
trends of development); 

13) The consistency of the proposed 
open space use with public programs 
(whether Federal, state or local) for 
conservation in the region, including 
programs for outdoor recreation, 
irrigation or water supply protection, 
water quality maintenance or 
enhancement, flood prevention and 
control, erosion control, shoreline 
protection, and protection of land areas 
included in, or related to. a government 
approved master plan or land 
management area; 

(4) The consistency of the proposed 
open space use with existing private 
conservation programs in the area, as 
evidenced by other land, protected by 
easement or fee ownership by 
organizations referred to in § 1.170A- 
13(c)(1). in close proximity to the 
property; 

(5) The likelihood that development of 
the property would lead to or contribute 
to degradation of the scenic, natural, or 
historic character of the area; 

(5) The opportunity for the general 
public to use the property or lo 
appreciate its scenic values; 

(7) The importance of the property in 
preserving a local or regional landscape 
or resource that attracts tourism or 
commerce to the area; 

[8] The likelihood that the donee will 
acquire equally desirable and valuable 
substitute property or property rights; 

(3) The cost to the donee of enforcing 
the terms of the conservation restriction; 

(70) The population density in the 
area of the property; and 
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(77) The consistency of the proposed 
open space use with a legislatively 
mandated program identifying particular 
parcels of land for future protection. 

(B) Illustrations. The preservation of 
an ordinary tract of land would not in 
and of itself yield a significant public 
benefit, but the preservation of ordinary 
land areas in conjunction with other 
factors that demonstrate significant 
public benefit or the preservation of a 
unique land area for public enjoyment 
would yield a significant public benefit. 
For example, the preservation of a 
vacant downtown lot would not by itself 
yield a significant public benefit, but the 
preservation of the downtown lot as a 
public garden would, absent 
countervailing factors, yield a significant 
public benefit The following are other 
examples of contributions which would, 
absent countervailing factors, yield a 
significant public benefit: the 
preservation of farmland pursuant to a 
state program for flood prevention and 
control: the preservation of a unique 
natural land formation for the 
enjoyment of the general public the 
preservation of woodland along a 
Federal highway pursuant to a 
government program to preserve the 
appearance of the area so as to maintain 
the scenic view from the highway; and 
the preservation of a stretch of 
undeveloped property located between 
a public highway and the ocean in order 
to maintain the scenic ocean view from 
the highway. 

(v) Limitation. A deduction will not be 
allowed for the preservation of open 
space under section 170(h)(4)(A)(iii). if 
the terms of the easement permit a 
degree of intrusion or future 
development that would interfere with 
the essential scenic quality of the land 
or with the governmental conservation 
policy that is being furthered by the 
donation. 

(vi) Relationship of requirements —(A) 
Clearly delineated governmental policy 
and significant public benefit . Although 
the requirements of “clearly delineated 
governmental policy” and “significant 
public benefit*' must be met 
independently, for purposes of this 
section the two requirements may also 
be related. The more specific the 
governmental policy with respect to the 
particular site to be protected, the more 
likely the governmental decision, by 
itself, will tend to establish the 
significant public benefit associated 
with the donation. For example, while a 
statute in State X permitting preferential 
assessment for farmland is. by 
definition, governmental policy, it is 
distinguishable from a state statute, 
accompanied by appropriations, naming 


the X River as a valuable resource and 
articulating the legislative policy that 
the X River and the relatively natural 
quality of its surrounding be protected. 
On these facts, an open space easement 
on farmland in State X would have to 
demonstrate additional factors to 
establish “significant public benefit/* 

The specificity of the legislative 
mandate to protect the X River, 
however, would by itself tend to 
establish the significant public benefit 
associated with an open space easement 
on land fronting the X River. 

(B) Scenic enjoyment and significant 
public benefit. With respect to the 
relationship between the requirements 
of “scenic enjoyment” and ‘significant 
public benefit." since the degrees of 
scenic enjoyment offered by a variety of 
open space easements are subjective 
and not as easily delineated as are 
increasingly specific levels of 
governmental policy, the significant 
public benefit of preserv ing a scenic 
view must be independently established 
in all cases. 

(C) Donations may satisfy more than 
one test In some cases, open space 
easements may be both for scenic 
enjoyment and pursuant to a clearly 
delineated governmental policy. For 
example, the preservation of a particular 
scenic view identified as part of a scenic 
landscape inventory by a rigorous 
governmental review process will meet 
the tests of both paragraphs (d)(4)(i)(A) 
and (d)(4)(i){B) of this section. 

(5) Historic preservation —(i) In 
general. The donation of a qualified real 
property interest to preserve an 
historically important land area or a 
certified historic structure will meet the 
conservation purposes test of this 
section. When restrictions to preserve a 
building or land area within a registered 
historic district permit future 
development on the site, a deduction 
will be allowed under this section only if 
the terms of the restrictions require that 
such development conform with 
appropriate local, state, or Federal 
standards for construction or 
rehabilitation within the district. See 
also, 5 1.170A-13(h)(3)(ii). 

(ii) Historically important land area. 
The term “historically important land 
area" includes: 

(A) An independently significant land 
area (for example, an archaeological site 
or a Civil War battlefield) that 
substantially meets the National 
Register Criteria for Evaluation in 38 
CFR 60.4 (Pub. L. 89-^65. 80 StaL 915); 

(B) Any building or land area within a 
registered historic district (except 
buildings that cannot reasonably be 


considered as contributing to the 
significance of the district); and 

(C) Any land area adjacent to a 
property listed individually in the 
National Register of Historic Places (but 
not within a registered historic district) 
in a case where the physical or 
environmental features of the land area 
contribute to the historic or cultural 
integrity of the structure. 

(iil) Certified Historic structure —(A) 
Definition. The term “certified historic 
structure." for purposes of this section, 
generally has the same meaning as in 
section 191(d)(1) (as it existed prior to 
the Economic Recovery Tax Act of 1981, 
relating to 5-year amortization of 
expenditures incurred in the 
rehabilitation of certified historic 
structures). However, a "structure” for 
purposes of this section means any 
structure, whether or not it is 
depreciable. Accordingly, easements on 
private residences may qualify under 
this section. In addition, a structure 
would be considered to be a certified 
historic structure if it were certified 
either at the time the transfer was made 
or at the due date (including extensions) 
for filing the donor's return for the 
taxable year In which the contribution 
was made. 

(B) Interior and exterior easements. A 
deduction under this section will not be 
allowed for the donation of an interior 
or exterior easement prohibiting 
destruction or alteration of architectural 
characteristics inside or on the outside 
of a certified historic structure unless 
there is substantial and regular 
opportunity for the general public to 
view the architectural characteristics 
that are the subject of the easement. 

(e) Exclusively for conservation 
purposes . (1) In general. To meet the 
requirements of this section, a donation 
must be exclusively for conservation 
purposes. See paragraphs (c)(1) and 
(g)(1) through (g)(5)(h) of this section A 
deduction will not be denied under this 
section when incidental benefit inures to 
the donor merely as a result of 
conservation restrictions limiting the 
uses to which the donor’s property may 
be put 

(2) Access. Any limitation on public 
access to property that is the subject of 
a donation under this section shall not 
render the donation nondeductible if 
such limitation is necessary for 
protection of the conservation interests 
that are the basis of the deduction For 
example, a restriction on all public 
access to the habitat of a threatened 
native animal species protected by a 
donation under paragraph (d)(3) of this 
section would be appropriate if such 
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restriction were necessary for the 
survival of the species. 

(3) Inconsistent use. Except as 
provided in paragraph (e](4) of this 
section, a deduction will not be allowed 
if the contribution would accomplish 
ooe of the enumerated conservation 
purposes but would permit destruction 
of other significant conservation 
interests. For example, the preservation 
of farmland pursuant to a State program 
for flood prevention and control would 
iu>t qualify under paragraph (d)(4) of this 
section if under the terms of the 
contribution a significant naturally 
occurring ecosystem could be injured or 
destroyed by the use of pesticides in the 
operation of the farm. A donor is not 
required to demonstrate that all possible 
conservation interests associated with 
the property will be protected: rather, 
the terms of the donation must not 
permit destruction of significant 
conservation interests. 

|4) Inconsistent use permitted. A use 
that is destructive of conservation 
interests will be permitted only if such 
use is necessary for the protection of the 
conservation interests that are the 
subject of the contribution. For example, 
i deduction for the donation of an 
easement to preserve an archaeological 
site that is listed on the National 
Register of Historic Places will not be 
disallowed if site excavation consistent 
with sound archaeological practices 
way impair a scenic view of which the 
land is a part A donor may continue a 
pre existing use of the property that 
docs not conflict with the conservation 
ptijposes of the gift. 

(0 Examples. The provisions of this 
action relating to conservation 
purposes may be illustrated by the 
following examples. 

Example (t). State S contains many large 
***** forest* that are desirable recreation and 
areas for the general public The 
scenic values attract million* of 
to the State. However, doe to the 
fussing intensity of land development in 
y S* the continued existence of forestland 
P<Ms greater than 45 acres is threatened. J 
* perpetual easement on a 100-acre 
P*rr:el of forestland that is part of one of the 
^tdie >iconic area* to a qualifying 
<*J»niz*tion The easement imposes 
[^ction* on the use of the parcel for the 

maintaining its scenic values. The 
include a requirement that the 
y maintained forever as open space 
t0 conservation purposes 
. w ildlife protection, and that there be no 
nunefcial, industrial. residential. or other 
^Jopment use of such parcel. The law of 
1 ,'' s Agnizes a limited public right to 
Z* !«i<i particularly for 
-*re«iioru»l pursuits, unless such land is 
or landowner objects The 
^Tuem specift^uy restricts the landowner 
P°*ling the parcel, thereby maintaining 


public access to the parcel according to the 
custom of the State. J's parcel is regarded by 
the local community as providing the 
opportunity for the pubhc to enjoy the use of 
the property and appreciate its scenic values 
Accordingly, J’s donation qualifies for a 
deduction under this section. 

Example (2). A qualified conservation 
organization owns Greenacre in fee as a 
nature preserve. Greenacre contains a high 
quality example of a tall grass prairie 
ecosystem. Furmacre. an operating farm, 
adjoins Greenacre and is a compatible buffer 
to the nature preserve. Conversion of 
Farmacre to a more intense use. such as a 
housing development, would adversely affect 
the continued use of Greenacre as a nature 
reserve because of human traffic generated 
y the development The owner of Farmacre 
donates an easement preventing any future 
development on Farmacre to the qualified 
conservation organization for conservation 
purposes. Normal agricultural uses will be 
allowed on Farmacre. Accordingly, the 
donation qualifies for a deduction under this 
section. 

Example (3). H owns Greenacre. a 900-acre 
parcel of woodland, rolling pasture, and 
orchards on the crest of a mountain. All of 
Greenacre is clearly visible from a nearby 
national park. Because of the strict 
enforcement of an applicable zoning plan, the 
highest and best use of Greenacre is as a 
subdivision of 40-acre tracts. H wishes to 
donate a scenic easement on Greenacre to a 
qualifying conservation organization, but H 
would like to reserve the right to subdivide 
Greenacre into 90-acre parcels with no more 
than one single-family home allowable on 
each parcel. Random building on the 
property, even as little as one home for each 
90 acres, would destroy the scenic character 
of the view. Accordingly, no deduction would 
be allowable under this section. 

Example (41 Assume the same facts as in 
example (3). except that not all of Greenacre 
is visible from the park and the deed of 
easement allows for limited cluster 
development of no more than five nine-acre 
clusters (with four houses on each cluster) 
located in areas generally not visible from the 
national park and subject to site and building 
plan approval by the donee organization in 
order to preserve the scenic view from the 
park. The donor and the donee have already 
identified sites where limited cluster 
development would not be visible from the 
park or would not measurably impair the 
view. Owners of homes to the clusters will 
not have any rights which respect to the 
surrounding Greenacre property that are not 
also available to the general public. 
Accordingly, the donation qualifies for a 
deduction under this section. 

Example (5). State S has experienced a 
marked decline in open acreage well suited 
for agricultural use. In the parts of the State 
where land is highly productive in 
agricultural use. substantially all active farms 
are small, family-owned enterprises under 
increasing development pressures. In 
response to those pressures, the legislature of 
State S passed a statute authorizing the 
purchase of “agricultural land development 
rights" from farm owners and the placement 
of "agricultural preservation restrictions*' on 


their land, in order to preserve the State's 
open space and farm resources. Agricultural 
preservation restrictions prohibit or limit 
construction or placement of buildings except 
those used for agricultural purposes or 
dwellings used for family living by the farmer 
and his family and employees: removal of 
mineral substances in any manner that 
adversely affects the land’s agricultural 
potential; or othar uses detrimental to 
retention of the land for agncultural use. 
Money has been appropriated for this 
program and some landowners have in fact 
sold their "agricultural land development 
rights" to State S. K owns and operates a 
small dairy farm in Slate S. K desires to 
preserve his farm for agricultural purposes in 
perpetuity. Rather than selling the 
development rights to State S. K grants to a 
qualifying conservation organization on 
agricultural preservation restriction on his 
property in the form of a conservation 
easement K reserve# to himself, his hoirs and 
assigns the right to manage the farm 
consistent with sound agricultural and 
management practices. 1C* farm is located in 
one of the more agriculturally productive 
areas within State S. Accordingly, a 
deduction Is allowed under this section. 

(g) Enforceable in perpetuity —(1) In 
general. In the case of any donation 
under this section, the interest In the 
property retained by the donor (and the 
donor's successors in interest) must be 
subject to legally enforceable 
restrictions that will prevent uses of the 
retained interest inconsistent with the 
conservation purposes of the donation. 

In the case of a contribution of a 
remainder interest, the contribution will 
not qualify if the tenants, whether they 
are tenants for life or a term of years, 
can use the property in a manner that 
diminishes the conservation values 
which are intended to be protected by 
the contributions. 

(2) Remote future event . A deduction 
shall not be disallowed under section 
170(f)(3)(B)(iii) and this section merely 
because the interest which passes to. or 
is vested in, the donee organization may 
be defeated by the performance of some 
act or the happening of some event, if on 
the date of the gift it appears that the 
possibility that such act or event will 
occur Is so remote as to be negligible. 

See paragraph (e) of { 1.170A-1. For 
example, a state's statutory requirement 
that use restrictions must be rerecorded 
every 30 years to remain enforceable 
shall not, by itself, render an easement 
nonperpetual. 

(3) Retention of qualified mineral 
interest —(f) In general[ The 
requirements of this section are not met 
and no deduction shall be allowed in the 
case of a contribution of any interest 
when there is a retention of a qualified 
mineral interest if at any time there may 
be extractions or removal of minerals by 
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any surface mining method. Moreover, 
in the case of a qualified mineral 
Interest gift, the requirement that the 
conservation purposes be protected in 
perpetuity is not satisfied if any method 
of mining that is inconsistent with the 
particular conservation purposes of a 
contribution is permitted at any time. 

See also § 1.170A-13(e)(3). However, a 
deduction under this section will not be 
denied in the case of certain methods of 
mining that may have limited, localized 
impact on the real property but that are 
not irremediably destructive of 
significant conservation interests. For 
example, a deduction will not be denied 
in a case where production facilities are 
concealed or compatible with existing 
topography and landscape and when 
surface alteration is to be restored to its 
original state. 

(ii) Examples . The provisions of 
paragraph (g)(3)(i) of this section may be 
illustrated by the following examples: 

Example (t). K owns 5.000 acres of 
bottomland hardwood property along a major 
watershed system in the southern part of the 
United States. Agencies within the 
Department of the Interior have determined 
that southern bottomland hardwoods are a 
rapidly diminishing resource and a critical 
ecosystem in the south because of the intense 
pressure to cut the trees and convert the land 
to agricultural use. These agencies have 
further determined (and have indicated in 
correspondence with K) that bottomland 
hardwoods provide a superb habitat for 
numerous species and ptay an important role 
in controlling floods and in purifying rivers. K 
donates to a qualifying conservation 
organization all his interest in this property 
other than his interest in the gas and oil 
deposits that have been identified under K's 
properly. K covenants and can ensure that, 
although drilling for gas and oil on the 
property may have some temporary* localized 
impact on the real property, the drilling will 
not interfere with the overall conservation 
purpose of the gift, which Is to protect the 
unique bottomland hardwood ecosystem. 
Accordingly, the donation qualifies for a 
deduction under this section. 

Example (2). Assume the same facts as in 
example (if, except that K does not own the 
mineral rights (or the right of access to those 
minerals) on the 5.000 acres and can not 
ensure that the mining and drilling will not 
Interfere with the overrall conservation 
purpose. Accordingly, a deduction for the 
donation of the easement would not be 
allowable under this section. The same rule 
would apply to disallow a deduction by K for 
the donation of a remainder Interest in the 
land for conservation purposes. A different 
result would follow if under applicable State 
law the qualifying organization had sufficient 
rights to protect the conservation purpose of 
the gift. Additionally, a donation of K‘» entire 
interest in the 5.000 acres to an eligible 
organization would qualify for a deduction 
under section 170tO(3)(A) without regard to 
this section. 

Example (3). Assume the same facts as in 
example (1). except that K sell the mineral 


rights to an unrelated party in an arm’s length 
transaction, subject to a recorded prohibition 
on the removal of any minerals by any 
surface mining method and a recorded 
prohibition against any mining technique that 
will harm the bottomland hardwood 
ecosystem. After the sale, K donates an 
easement for conservation purposes to a 
qualifying organization to protect the 
bottomland hardwood ecosystem. Since K 
can ensure in the easement that the mining of 
minerals on the property will not interfere 
with the conservation purposes of the gift, the 
donation qualifies for a deduction under this 
section. 

(4) Protection of conservation purpose 
where taxpayer reserves certain rights. 
(i) Documentation. In the case of a 
donation made after (the date final 
regulations are published in the Federal 
Register) of any qualified real property 
interest when the donor reserves rights 
the exercise 6f which may have an 
adverse impact on the conservation 
interests associated with the property, 
for a deduction to be allowable under 
this section the donor must make 
available to the donee, prior to the time 
the donation is made, documentation 
sufficient to establish the condition of 
the property at the time of the gift. Such 
documentation may include: 

(A) The appropriate survey maps from 
the United States Geological Survey, 
showing the property line and other 
contiguous or nearby protected areas; 

(B) A map of the area drawn to scale 
showing all existing man-made 
improvements or incursions (such as 
roads, buildings, fences, or gravel pits), 
vegetation and identification of flora 
and fauna (including, for example, rare 
species locations, animal breeding and 
roosting areas, and migration routes), 
land use history (including present uses 
and recent past disturbances), and 
distinct natural features (such as large 
trees and aquatic areas); 

(C) An aerial photograph of the 
property at an appropriate scale taken 
as close as possible to the date the 
donation is made; and 

(D) On-site photographs taken at 
appropriate locations on the property. 

If the terms of the donation contain 
restrictions with regard to a particular 
natural resource to be protected, such as 
water quality or air quality, the 
condition of the resource at or near the 
time of the gift must be established. The 
documentation, including the maps and 
photographs, must be accompanied by a 
statement signed by the donor and a 
representative of the donee clearly 
referencing the documentation and in 
substance saying This natural 
resources inventory is an accurate 
representation of (the protected 
property) at the time of the transfer." 


(ii) Donee 8 right to inspection and 
legal remedies . In the case of any 
donation referred to in paragraph 
(g)(4)(f) of this section, the donor must 
agree to notify the donee, in writing, 
before exercising any reserved right. 
e.g.. the right to extract certain minerals 
which may have an adverse impact on 
the conservation interests associated 
with the property. The terms of the 
donation must provide a right of the 
donee to enter the property at 
reasonable times for the purpose of 
inspecting the property to determine if 
there is compliance with the terms of the 
donation. Additionally, the terms of the 
donation must provide a right of the 
donee to enforce the conservation 
restrictions by appropriate legal 
proceedings, including but not limited to, 
the right to require the restoration of ths 
property to its condition at the time of 
the donation. 

(5) Extinguishment (I) In genera! If a 
subsequent unexpected change in the 
conditions surrounding the property that 
is the subject of a donation under this 
paragraph can make impossible or 
impractical the continued use of the 
property for conservation purposes, the 
conservation purpose can nonetheless 
be treated as protected in perpetuity if 
the restrictions are extinguished by 
judicial proceeding and all of the 
donee's proceeds (determined under 
paragraph (g)(5)(H) of this section) from 
a subsequent sale or exchange of the 
property are used by the donee 
organization in a manner consistent 
with the conservation purposes of the 
original contribution. 

(ii) Proceeds. In case of a donation 
made after (the date final regulations 
are published in the Federal Register), 
for a deduction to be allowed under thif 
section, at the time of the gift the donor 
must agree that the donation of the 
perpetual conservation restriction gives 
rise to a property right, immediately 
vested in the donee organization, with a 
fair market value that is a minimum 
ascertainable proportion of the fair 
market value to the entire property. See 
8 1.170A-13(h)(3)(iii). For purposes of 
this paragraph (g)(5)(H). that original 
minimum proportionate value ot the 
donee's property rights shall remain 
constant. Accordingly, when a change in 
conditions give rise to the 
extinguishment of a perpetual 
conservation restriction under 
paragraph (g)(5)(i) of this section, the 
donee organization, on a subsequent 
sale, exchange, or involuntary 
conversion of the subject property, must 
be entitled to a portion of the proceed* 
at least equal to the original 
proportionate value of the perpetual 
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conservation restriction, unless state 
law provide* that the donor is entitled to 
the ful; proceeds from the conversion 
vnthout regard to the terras of the prior 
perpHual conservation restriction. 

(h) Valuation —(1) Entire interest of 
donor other than qualified mineral 
interest The value of the contribution 
under section “170 in the case of a 
contribution of a taxpayer's entire 
Interest in property other than a 
qualified mineral interest is the fair 
market value of the surface rights in the 
property contributed. The value of the 
contribution shall be computed without 
regard to the mineral rights. See 
paragraph (h)(4). example (t), of this 
lection. 

|2) Remainder interest in real 

property. In the case of a contribution of 
any remainder interest in real property, 
lection 170(0(4) provides that in 
determining the value of such interest 
for purposes of section 170, depreciation 
and depletion of such property shall be 
taken into account. See g 1.170A-12. In 
the case of the contribution of a 
remainder interest for conservation 
jHirposes, the current fair market value 
of the property (against which the 
limitations of g 1.17QA-12 are applied) 
tnust take into account any pre-existing 
or contemporaneously recorded rights 
limiting, for conservation purposes, the 
use to which the subject property may 
be put. 

(3) Perpetual conservation 
restriction —(f) In general . The value of 
the contribution under section 170 in the 
case of a charitable contribution of a 
P^potual conservation restriction is the 
fcl* market value of the perpetual 
conservation restriction at the time of 
j ^contribution* See 5 1.170A-7(c). If no 
substcintial record of market-place sales 
J available to use as a meaningful or 
'«Hd comparison, as a general rule (but 
oot necessarily in all cases) the fair 
®drket value of a perpetual 
conservation restriction is equal to the 
I rr* 1 * 01 * between the fair market value 
M the land it encumbers before the 
Planting of the restriction and the fair 
*(<1 Va * ue of enc umbered land 
I • w the granting of the restriction. The 
mount of the deduction in the case of a 
writable contribution of a perpetual 
r»«rvation restriction covering a 
P«r ion of the contiguous land owned by 
axpayer and the taxpayer’s family 
H*e section 267(c)(4)) is the difference 
kWeen I"® fair market value of the 
* f e contiguous tract before and after 
7*;granting of the restriction, 
ccoruingjy, in the case of the donation 
Ll! ^ rpetu ®l conservation restriction in 
o*/ ? °* *be contiguous land 

lit r ‘ d taxpayer and the taxpayer's 


family (sec section 207(c)(4)). if the 
donor or the donor's family receives, or 
can reasonably expect to receive, 
financial or economic benefits that are 
greater than those that will inure to the 
general public from the transfer, no 
deduction is allowable under this 
section. However, if the transferor 
receives, or can reasonably expect to 
receive, a financial or economic benefit 
that is substantial but it is clearly 
shown that the benefit is less than the 
amount of the transfer, then a deduction 
under this section is allowable for the 
excess of the amount transferred over 
the omount of the financial or economic 
benefit received or reasonably expected 
to be received by the transferor (See 
example fit) of paragraph (h)(4) of this 
section.) 

(ii) Fair market value of property 
before and after restriction. If before 
and after valuation is used, the fair 
market value of the property before 
contribution of the conservation 
restriction must take into account not 
only the current use of the property but 
also an objective assessment of how 
immediate or remote the likelihood is 
that the property, absent the restriction, 
would in fact be developed, as well as 
any effect from zoning, conservation, or 
historic preservation laws that already 
restrict the property's potential highest 
and best use. Further, there may be 
instances where the grant of a 
conservation restriction may have no 
material effect on the value of the 
property or may in fact serve to 
enhance, rather than reduce, the value 
of property. In such instances no 
deduction would be allowable. In the 
case of a conservation restriction that 
allows for any development, however 
limited, on the property to be protected, 
the fair market value of the property 
after contribution of the restriction must 
take into account the effect of the 
development. Additionally, if before and 
after valuation is used, an appraisal of 
the property after contribution of the 
restriction must take into account the 
effect of restrictions that will result in a 
reduction of the potential fair market 
value represented by highest and best 
use but will, nevertheless, permit uses of 
the property that will increase its fair 
market value above that represented by 
the property’s current use. The value of 
a perpetual conservation restriction 
shall not be reduced by reason of the 
existence of restrictions on transfer 
designed solely to ensure that the 
conservation restriction will be 
dedicated to conservation purposes. See 
§ 1.170A-13{c)(2). 

(iii) Allocation of basis . In the case of 
the donation of a qualified real property 


interest for conservation purposes, the 
basis of the property retained by the 
donor must be adjusted by the 
elimination of that part of the total basis 
of the property that is properly allocable 
to the qualified real property interest 
granted. The amount of the basis thst is 
allocable to the qualified real property # 
interest shall bear the same ratio to the 
total basis of the property as the fair 
market value of the qualified real 
property interest bears to the fair market 
value of the property before the granting 
of the qualified real property interest. 
When a taxpayer donates to a 
qualifying conservation organization an 
easement on a structure with respect to 
which deductions are taken for 
depreciation, the reduction required by 
this paragraph (h)(3)(H) in the basis of 
the property retained by the taxpayer 
must be allocated between the structure 
and the underlying land. 

(4) Examples . The provisions of this 
section may be illustrated by the 
following examples. In examples 
illustrating the value or deductibility of 
donations, the applicable restrictions 
and limitations of g 1.170A-4, with 
respect to reduction in amount of 
charitable contributions of certain 
appreciated property, and § 1.170A-8, 
with respect to limitations on charitable 
deductions by individuals, must also be 
taken into account. 

Example (If A owns Gold acre, a property 
adjacent to a state park. A wants to donate 
Cold acre to the slate to be used as part of the 
park, but A wants to reserve a qualified 
mineral interest in the property, to exploit 
currently and to devise at death. The fair 
market value of the surface rights in Goldacre 
is $200,000 and the fair market value of the 
mineral rights is $100,000. In order to ensure 
that the quality of the park will not be 
degraded, restrictions must be imposed on 
the right to extract the minerals that reduce 
the fair market value of the mineral rights to 
$80,000. Under this section, the value of the 
contribution is $200,000 (the value of the 
surface rights). 

Example (2f Assume the same facts as in 
example (If except that A would like to 
retain a life estate In Goldacre. A donates a 
remainder interest in Goldacre to the county 
government to use Goldacre as a park after 
A*s death, but reserves the mineral rights in 
Goldacre (with restrictions on extraction 
similar to those In example (t/f A*s gift does 
not meet the requirements of f 1.170A-7. with 
respect to contributions not in trust of partial 
interests in property, of g 1.170A-13(b)(1). 
with respect to qualified mineral interests, or 
of g 1.17QA-13fb)(2). with respect to 
remainder interests in real property. 
Accordingly, no income tax deduction is 
allowable under this section. 

Example (3f In 1062. B, who is 62, donates 
a remainder Interest in Greenacre to a 
qualifying organization for conservation 
purposes. Creenacre is a tract of 200 acreas 
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of undeveloped woodland that is valued at 
$200,000 at its highest and best use. Under 
\ 1.170A-12(b), the value of a remainder 
interest in real property following one life is 
determined under ( 25.2512-9 of the Gift Tax 
Regulations. Accordingly, the value of the 
remainder interest, and thus the amount 
eligible for an income tax deduction under 
section 170(0. « $95,358 ($200,000 X .47879). 

Example (4). Assume the same facts as in 
example (31 except that Greenacre is B‘s 200- 
acre estate with a home built during the 
colonial period. Some of the acreage around 
the home is cleared; the balance of 
Greenacre. except for access roads, is 
wooded and undeveloped. See $ 170(f)(3(E)(0< 
However, B would like Greenacre to be 
maintained in its current state after his death, 
so he donates a remainder interest in 
Greenacre to a qualifying organisation for 
conservation purposes pursuant to sections 
170(f)OKB)(>ii) and (h)(2HB). At the time of 
the gift the land has a value of $200,000 and 
the house has a value of $100,000. The value 
of the remainder interest, and thus the 
amount eligible for an income tax deduction 
under section 170(f), is computed pursuant to 
{ 1.170A-12. See \ 1.17UA-12(bM3). 

Example (5). Assume the same facts as in 
example (3), except that at age 82 instead of 
donating a remainder interest B donates an 
easement in Greenacre to a qualifying 
organization for conservation purposes. The 
fair market value of Greenacre after the 
donation Is reduced to $110,000. Accordingly, 
the value of the easement and thus the 
amount eligible for a deduction under section 
170(f). is $90,000 ($200,000 less $110,000). 

Example (8). Assume the same facts as in 
example (5), and assume that three years 
later, at age 85. B decides to donate a 
remainder Interest In Greenacre to a 
qualifying organisation for conservation 
purposes. Increasing real estate values in the 
area have ruised the fair market value of 
Greenacre (subject to the easement) to 
$130,000. Accordingly, the value of the 
remainder interest, and thus the amount 
eligible for a deduction under section 170(0. 
is $67,324 (S130.000X .51788). 

Example (7). Assume the same facts as in 
example (3), except that at the time of the 
donation of a remainder interest in 
Greenacre. B also donates an easement to a 
different qualifying organization for 
conservation purposes. Based on all the facta 
and circumstances, the value of the easement 
is determined to be $100,000. Therefore, the 
value of the property after the easement is 
$100,000 and the value of the remainder 
interest, and thus the amount eligible for 
deduction under section 170(f), is $47,879 
($100,000 X .47879). 

Example (61 C owns Greenacre, a 200-acre 
estate containing a house built during the 
colonial period. At its highest and best use, 
for borne development, the fair market value 
of Greenacre is $300,000. C donates an 
easement (to maintain the house and 
Greenacre in their current state) to a 
qualifying organization for conservation 
purposes. The fair market value of Greenacre 
after the donation ii*reduced to $125,000. 
Accordingly, the value of the easement and 
the amount eligible for a deduction under 
section 170(0 is $175,000 ($300,000 less 
$125,000). 


Example (9), Assume the same facts as in 
example (8) and assume that three years 
later, C decides to donate a remainder 
interest In Greenacre to a qualifying 
organization for conservation purposes. 
Increasing real estate values in the area have 
raised the fair market value of Greenacre to 
$180,000. Assume that because of the 
perpetual easement prohibiting any 
development of the land, the value of the 
house is $120,000 and the value of the land is 
$60,000- The value of the remainder interest, 
and thus the amount eligible for an income 
tax deduction under section 170(f). is 
computed pursuant to 11.17QA-12. See 
ft 1170A-12(b){3). 

Example (JO). D owns property with a basis 
of $20,000 and a fair market value of $80,000. 

D donates to a qualifying organization an 
easement for conservation purposes that is 
determined under this section to have a fair 
market value of $80,000. The amount of basis 
allocable to the easement is $15,000 ($80,000/ 
$80,000 =*$15,000/$20,000). Accordingly, the 
basis of the property is reduced to $5,000 
($20,000 minus $15,000). 

Example (11). E owns 10 one-acre lots that 
are currently woods and parkland. The fair 
market value of each of E*s lots Is $15,000 and 
the basis of each lot is $3,000. E grunts to the 
county a perpetual easement for conservation 
purposes to use and maintain eight of the 
acres as a public park and to restrict any 
future development on those eight acres. As a 
result of the restrictions, the value of the 
eight acres is reduced to $1,000 an acre. 
However, by perpetually restricting 
development on this portion of the land E 
has ensured that the two remaining acres will 
always be bordered by parkland thus 
increasing their fair market value to $22,500 
each. If the eight acres represented all of E’s 
land, the fair market value of the easement 
would be $112,000, an amount equal to the 
fair market value of the land before the 
granting of the easement 
(8 x $ 1 5.000 - $120.000) minus the (air 
market value of the encumbered land alter 
(8 x $1.000 = $8,000). However, because the 
easement only covered a portion ol the 
taxpayer's contiguous land, the amount of the 
deduction under section 170 is reduced to 
$97,000 ($150,000 - $53,000), that is. the 
difference between the fair market value of 
the entire tract of land before ($150,000) and 
after ((8 x $1,000) ♦ (2 x $22,500)) the granting 
of the easement. 

Example (12)* Assume the same facts as in 
example (11). Since the easement covers a 
portion of E*s land, only the basis of that 
portion is adjusted. Therefore, the amount of 
basis allocable to the easement is $22,400 
((8 X $3,000) X (Si 12,000/S120.000)). 
Accordingly, the basis of the eight acres 
encumbered by the easement is reduced to 
$1,800 ($24,000-522.400), or $200 for each 
acre. The basis of the two remaining acres is 
not affected by the donation. 

Example (13). F owns and uses as 
professional offices a two-story building that 
lies within a registered historic district. F• 
building is an outstanding example of period 
architecture with a fair market value of 
$125,000. Restricted to its current use. which 
is the highest and best use of the property 


without making changes to the facade, the 
building and lot would have a fair market 
value of $100,000. of which $80,000 would be 
allocable to the building and $20,000 would 
be allocable to the lot. F• basis in the 
property Is $50,000, of which $40,000 is 
allocable to the building and $10,00) is 
allocable to the lot. Fs neighborhood is a mix 
of residential and commercial uses, and It is 
possible that F (or another owner) could 
enlarge the building for more extensive 
commercial use. which is its highest and bent 
use. However, this would require change* to 
the facade. F would like to donate to a 
qualifying preservation organization an 
easement restricting any changes to the 
facade and promising to maintain the facade 
in perpetuity. The donation would qualify for 
a deduction under this section. The fair 
market value of the casement is $25,000 (the 
fair market value of the property before the 
easement. $125,000. minus the fair market 
value of the property after the easement. 
$100,000). Pursuant to $ l.l70A-13(h)(3Hiti). 
the basis allocable to tha easement is $10,000 
and the basis of the underlying property 
(building and lot) is reduced to $40,000. 

(i) Substantiation requirement if a 
taxpayer makes a qualified conservation 
contribution and claims a deduction, the 
taxpayer must maintain written records 
of the fair market value of the 
underlying property before and after the 
donation and the conservation purpose 
furthered by the donation and such 
information shall be stated in the 
taxpayer's income tax return if required 
by the return or its instructions. 

(j) Effective date. This section applies 
only to contributions made on or after 
December 18.1980. 

PART 20—(AMENDED] 

Par. 5. Paragraph (e)(2) of $ 20.2055-2 
is amended as follows: 

a. The sixth sentence of paragraph 
(e)(2)(i) is revised to read: “However, 
except as provided in paragraphs (e)(2) 
(ii), (iii), and (iv) of this section, for 
purposes of this subdivision a charitable 
contribution of an interest in property 
not in trust where the decedent transfer* 
some specific rights to one party and 
transfers other substantial rights (o 
another party will not be considered a 
contribution of an undivided portion of 
the decedent s entire interest in 
property.". 

b. The eighth sentence of paragraph 
(e)(2)(f) is revised to read: "A bequest to 
charity made on or before December 1 
1980, of an open space easement in 
gross In perpetuity shall be considered 
the transfer to charity of an undivided^ 
portion of the decedent’s entire interes 
in the property,". 

c. Paragraphs (e)(2)(iv). (e)(2)(v). a 
(e)(2)(vi) are redesignated (e)(2)(v), 
(e)(2)(vi), and (e)(2)(vii), respectively 
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d A new paragraph (e)(2)(iv) is DEPARTMENT OF JUSTICE 

werted after paragraph (e)(2)(iii) to 

r?ad as set forth below. Parole Commission 


12&205S-2 Transfers not exclusively for 
cftrirabie purposes. 

t • • • 

|e) Limitations applicable to 
ieddcnts dying after December 31, 

(2) Deductible interests, • • • 
pv) Qualified conservation 
contribution. The charitable interest is a 
qualified conservation contribution. For 
the definition of a qualified conservation 
contribution, see 8 1.170A-13, 


PART 25—f AMENDED 1 


Par. 6, Paragraph (c)(2) of i 25.2522(c}- 
3 ii amended as follows: 


i. The sixth sentence of paragraph 
(c)(2)(i) is revised to read: ‘‘However, 
except as provided in paragraphs (e)(2) 
l&Mto). and (iv) of this section, for 
purposes of this subdivision a charitable 
contribution of an interest in property 
aot in trust where the decedent transfers 
vim specific rights to one party and 
transfers other substantial rights to 
another party will not be considered a 
contribution of an undivided portion of 
the decedent s entire interest in 


P«pwty.". 

b The eighth sentence of paragraph 
l c N2)(i) 19 revised to read: “A bequest to 
charity made on or before December 17, 
I960, of an open space easement in 
to perpetuity shall be considered 
th* transfer to charity of an undivided 
Portion of the decedent’s entire interest 
to property.'*. 


t Paragraphs (c)(2)(iv). (c)(2J(v), and 
• ZHvi) are redesignated (c)(2)(v). 
-Plfvi), and (c)(2}(vii), respectively, 
i A new paragraph (c)(2)(iv) is 
awrtecj after paragraph (c)(2)(iii). to 
fetid as set forth below. 


*SJ522(c)-3 Transfers not •xckistvi 
_ witabfa, tic., purposes In the cat 
W* ma<Jo after Juty 31.1369. 

* • . 


(c) Transfers of partial interest in 
tyerty. • • • 

We interest * • ■ 
l |; ! Qualified Conservation 

Wibution. The charitable interest U a 
J d conservation contribution. For 
e mition of a qualified conservation 
'tobution. see {1.170A-13. 

L E&ger, In 

** * JOn *r of Internal Revenue. 
rj *' * 

Cc ** 


28 CFR Part 2 

Paroling, Recommitting, and 
Supervising Federal Prisoners 

agency: Parole Commission. Justice. 
ACTION: Proposed rule. 

summary: As part of an effort to assist 
in relieving prison overcrowding, and to 
enhance equity among similarly situated 
offenders, the Commission is proposing 
to add a provision to its rules concerning 
the referral to the Bureau of Prisons, and 
ultimately to the sentencing court, of 
certain selected cases where the 
Commission would recommend 
reduction of a judicially imposed 
minimum sentence. 

date: Public comment must be received 
by July 15.1983. 

address: Send comment to Peter 
Hoffman, Research Director. U.S. Parole 
Commission. 5550 Friendship Blvd.. 
Chevy Chase. MD 20615, telephone: 

(301) 492-5980. 

FOR FURTHER INFORMATION CONTACT: 

Peter Hoffman, Research Director. U.S. 
Parole Commission. 5550 Friendship 
Blvd., Chevy Chase. MD 20815. (301) 
492-5980. 

SUPPLEMENTARY INFORMATION: The 

Bureau of Prisons and Department of 
Justice have recently asked the Parole 
Commission for assistance in addressing 
the problem of federal prison 
overcrowding. In their view, the federal 
prison population has seriously 
exceeded the Bureau's capacity. 

As one part of an effort to assist in 
relieving this overcrowding, the 
Commission is proposing the following 
addition to its rules. This proposal 
involves a joint effort by the Bureau of 
Prisons and the Parole Commission to: 

(1) Identify certain prisoners who could 
be safely released from prison under 
current Parole Commission standards 
(see 18 U.S.C. 4206 and 28 CFR 2.20) but 
whose release is barred by a judicially 
imposed minimum sentence and (2) seek 
a reduction of the minimum sentence in 
such cases under the provisions of 18 
U.S.C. 4205(g). Under 18 U.S.C. 4205(g) 
the Director of the Bureau of Prisons is 
vested with the authority to petition the 
sentencing court at any time for a 
reduction of minimum sentence. Under 
this proposal referrals to the sentencing 
court would be made when the prisoner 
has served the time required by the 
maximum of the applicable guideline 
range. 

Trie Commission believes that through 
cooperation between the Commission. 


the Bureau of Prisons and the sentencing 
court, this proposal could reduce the 
prison population by up to 500 beds over 
the course of a year without increasing 
the risk to public safety. 

It is to be stressed that this proposal is 
only one part of a larger effort. The 
Commission intends to explore other 
methods for assisting in addressing the 
problem of prison overcrowding. For 
example, the Commission intends to 
stress through staff training for its 
hearing examiners the need for 
parsimony in making decisions within 
the Commission's guidelines, and to 
initiate special review procedures to 
ensure that decisions ore made 
consistent with this principle. 

list of Subjects in 28 CFR Part 2 

Administrative practice and 
procedures. Prisoners. Probation and 
parole. 

PART 2—(AMENDED] 

Accordingly pursuant to 18 U.S.C. 
4203(a)(1) and 4204(a)(6), the 
Commission proposes the addition of 
8 2.82 to 28 CFR Part 2: 

§ 2.62 Recommendation for reduction of 
minimum sentence. 

Under 18 U.S.C. 4205(g) the sentencing 
court may reduce a minimum sentence 
upon the motion of the Director of the 
Bureau of Prisons. Where it appears that 
a prisoner with a minimum sentence 
exceeding the applicable guideline range 
under § 2.20 of this pari would 
otherwise be suitable for release after 
service of the time required by the 
maximum of the applicable guideline 
range, the Regional Commissioner may 
recommend to the Director of the Bureau 
of Prisons a motion under 18 U.S.C. 
4205(g) for reduction of the minimum 
sentence to the time required by the 
maximum of the applicable guideline 
range. 

I certify that this rule will not have a 
significant economic imp ict on a 
substantial number of sn. *11 entities 
within the meaning of the Regulatory 
Flexibility Act. 

Dated: May 5. 1983. 

Beniamin F. Baer, 

Chairman , Parole Commission . 

lHt Doc Sir?l Filed S-SMU ft 45 tin) 

MLU#Q COOS 441041-41 


28 CFR Part 2 

# 

Parole, Release, Supervision and 
Recommitment of Prisoners, Youth 
Offenders, and Juvenile Delinquents 

agency: Parole Commission. Justice. 
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actio n: Notice of proposed rolemaking. 

summary: The Parole Commission seeks 
public comment on a proposal to 
establish a policy with respect to 
providing a reward for prisoners to offer 
their assistance in the investigation and 
prosecution of other criminals. The 
proposal calls for the establishment of a 
specified range of reductions from the 
cooperating prisoner’s presumptive 
parole date* provided that his assistance 
has been otherwise unrewarded and the 
release of the prisoner would not 
threaten the public safety. The need for 
a clear policy on this matter arises from 
the fact that in many cases, some 
response from the Parole Commission is 
the only form of incentive or reward 
available to the Government. 
date: Comment must be received by 
July 15,1983. 

address: U.S. Parole Commission. 5550 
Friendship Boulevard. Chevy Chase. 
Maryland 20815. Attention: Michael A. 
Stover. 

FOR FURTHER INFORMATION CONTACT. 

Michael A. Stover. Office of General 
Counsel, U.S. Parole Commission. 5550 
Friendship Boulevard. Chevy Chase. 
Maryland 20615. telephone (301) 492- 
5959. 

SUPPLEMENTARY INFORMATION: A 

frequently critical factor in law 
enforcement is the informant who is 
able to provide accurate information 
and testimony in the investigation and 
prosecution of serious offenders. This 
proposal recognizes the practical need 
for a response from the Parole 
Commission when the informant is a 
Federal prisoner serving a sentence for 
some other crime. 

Under this proposal, such assistance 
must not have been adequately 
rewarded by other official action and 
must be reported in sufficient detail by 
prosecuting authorities for the 
Commission to make an independent 
evaluation, the endorsement of the 
responsible Chief Criminal Assistant 
U.S. Attorney (or official of equivalent 
or superior rank) would be required, and 
prosecutors would not be permitted to 
guarantee a parole reward in advance. 

If the release of the prisoner would 
not threaten the public safety, the 
Commission would consider a reduction 
of up to a certain proportion of the 
prison time required by the parole 
decision which would be otherwise 
ordered. The specified proportion would 
be for the moBt clearly meritorious case, 
where the assistance was a key factor in 
the successful prosecution of a major 
crime and/or a serious offender. Greater 
reductions would be considered only for 
extraordinary circumstances. 


The Commission would not penalize 
the prisoner for any confession of 
wrongdoing made during testimony 
covered by a grant of immunity, unless 
the confession raised a compelling 
concern for the public safety. 

Accordingly the Commission invites 
both comments and suggestions as to 
what appropriate percentage of actual 
prison time might be considered a fair 
standard to recognize valuable 
assistance to law enforcement, without 
overriding the need to satisfy justice in 
the prisoner’s own case. 

Note.—! certify that this rule will not have 
a significant economic impact on a 
substantial number of small entities within 
the meaning of the Regulatory Flexibility Act. 

Dated: May 1Z 1963. 

Benjamin F. Baer, 

Chairman . Parole Commission. 

(KR Doc *>-13774 FiUd WMJ Ml■*>! 

Silling coot 44 10 - 01-41 


28 CFR Part 2 

Paroling, Recommitting, and 
Supervising Federal Prisoners 

agency: Parole Commission, justice. 
action: Proposed rule. 

summary: The United States Parole 
Commission seeks public comment on a 
rule designed to implement the Victim 
and Witness Protection and Assistance 
Act of 1982, insofar as that law gives the 
Parole Commission certain 
responsibilities with respect to the 
enforcement of orders of restitution 
imposed by the sentencing judge. The 
proposed rule provides that the Parole 
Commission will set a presumptive 
release date for such prisoners, but will 
not release any prisoner on his or her 
parole date if there is evidence of willful 
non-compliance with the order of 
restitution. Further, the proposed rule 
restates the Commission’s statutory 
responsibilities in supervising parolees 
who have undischarged orders of 
restitution. 

date: Comments must be submited by 
July 15.1983.. 

address: United States Parole 
Commission. Office of the General 
Counsel. 5550 Friendship Blvd.. Chevy 
Chase. MD 20815. 

FOR FURTHER INFORMATION CONTACT: 

Michael A. Stover. Office of the General 
Counsel, U.S. Parole Commission. 5550 
Friendship Blvd., Chevy Chase. MU 
20815. (301) 492-5959. 

SUPPLEMENTARY INFORMATION: The new 
law, Pub. L. 97-291. imposes major new 
responsibilities on sentencing judges to 
consider whether or not to impose an 


order of restitution in all offenses under 
18 U.S. Code and 49 U.S.C. 1472 (the 
aircraft piracy statute). 18 U.S.C 3579. if 
an order of restitution is not satisfied by 
the time of a defendant's release from 
prison, the order becomes a condition of 
parole supervision which the Parole 
Commission is obliged to enforce. Of 
course, this enforcement responsibility 
does not supersede the continuing 
responsibility of the U.S. Attorney s 
Office to enforce the order by norma! 
civil collection methods. 18 U.S.C. 
3579(h). Therefore, it is the 
Commission’s Intent that enforcement of 
a restitution order should routinely 
involve the active participation of the 
prosecutor, both in determining which 
enforcement method or combination 
thereof (civil action, the imposition of 
additional financial disclosure 
requirements to the conditions of parole, 
or the revocation of parole) will be best 
suited to bring about compliance, and in 
ensuring that the Commission has all 
available evidence in any parole 
revocation proceeding that is held. 

The only important policy choice in 
this proposed rule is that the 
Commission would not release a 
prisoner on parole if it appeared that 
failure to satisfy an order of restitution 
was a willful defiance or evasion of that 
obligation. The Commission sees no 
point in placing a parolee under threat 
of revocation and return to prison for 
non-compliance, if the parolee’s ability 
to pay has not changed since the date 
the Commission granted his release. 

It should also be noted that a 
reasonable plan of payment must be 
included in every release plan where ths 
prisoner proposes to accept a parole 
date without first satisfying an order of 
restitution. This places an additional 
responsibility on U.S. Probation Officer* 
in investigating and conditionally 
approving such plans. 

PART 2—( AMENDED] 

The text of the proposed new 
paragraph (d). (e), and (f) of $ 2.7 is a* 
follows: 

§ 2.7 Committed fines and rtstttutioo 
orders. 


(d) When there is an unsatisfied order 
of restitution and it appears that the 
prisoner has the ability to pay and has 
willfully failed to do so, the Commission 
shall require satisfaction of such order 
Df restitution prior to granting an 
effective parole date. A hearing under f 
S 2.28(e) of this part will be scheduled * 
a release date is retarded by f nore . t ^\” 
120 days because of an unsatisfied order 
of restitution. 
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(e) Upon the release of a prisoner with 
an unsatisfied order of restitution, such 
order automatically becomes a 
condition of parole. A reasonable plan 
for payment (or performance of services, 
if so ordered by the court) must be 
included in the prisoner’s release plan to 
be acceptable to the Commission, and 
this plan becomes part of the conditions 
of release. The plan may be modified 
thereafter under 2 2.40 (b) or (e) of this 
part, as circumstances may warrant. 

(f) In determining whether to revoke 
parole for non-compliance with a 
condition of restitution, the Parole 
Commission shall consider the parolee’s 
employment status, earning ability, 
financial resources, the willfulness of 
the failure to pay and any other special 
circumstances that may have a bearing 
on the matter. Revocation shall not be 
ordered unles the parolee is found to be 
deliberately evading or refusing 
compliance. 

1 certify that this rule will not have a 
significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 

Flexibility Act 

Dated: May 12.1983. 

Bvofinvio F. Bam*, 

Chairman. Parole Commission. 

F* is* 0 11775 Filrtl ft45 «m| 

•UJNG COOC 4410-01-11 


UBRARYOF CONGRESS 
Copyright Office 
37 CFR Part 202 
IDoditt RM 83-4] 

Notice of Inquiry Deposit Of Computer 
"ogmms and Other Works Containing 

Trade Secrets 

JCDicv; Library of Congress. Copyright 

Office. 

action*. Notice of Inquiry. 

*******: This notice of inquiry is 
«*ued to advise the public that the 
Copyright Office of the Library of 
Congress is reviewing its regulations 
respect to the deposit under 
•actions 407 and 400 of title 17 of the 
Code programs and 

other works which contain material 
turned to aa “trade secrets.” The 
exiting regulations of the Copyright 
wee governing the deposit of works In 
towaction of mandatory deposit under 
ration W or in connection with 
^TP*tration of claims to copyright under 
^on 408 appear at 37 CFR 202.19-21. 
uwners of copyright in works 
gaining trade secrets, especially 
Wnefl of copyright in computer 


programs, have expressed concern 
about public availability of materials 
deposited in the Copyright Office, and 
have asked that the Office consider the 
possibility of special deposit provisions. 
This notice is intended to elicit public 
comment views, and information which 
will assist the Copyright Office in 
evaluating its present pratices and in 
considering possible changes in its 
regulations. 

dates: Initial comments should be 
received on or before July 18.1983. 

Reply comments should be received on 
or before August 15.1963. 
address: Interested persons should 
submit ten copies of their written 
comments to the Copyright Office, 
Library of Congress. If delivered by 
hand, the copies should be brought to: 
Office of the General Counsel. James 
Madison Building. Room 407, First and 
Independence Ave., SE.. Washington. 
DC. 

If sent by mail: Office of the General 
Counsel. U.S. Copyright Office, Library 
of Congress. Department DS. 
Washington. D.C. 20540. 

FOR FURTHER INFORMATION CONTACT: 
Dorothy Schroder. General Counsel. 
Copyright Office, Library of Congress, 
Washington, D.C. 29559. Telephone (202) 
287-8380. 

SUPPLEMENTARY INFORMATION: 

1. Background 

Section 702 of title 17 of the U.S. Code, 
the Copyright Act. authorizes the 
Register “to establish regulations not 
inconsistent with law for the 
administration of the functions and 
duties made the responsibility of the 
Register under this title.” 17 U.S.C. 702 
One of these duties, in the case of 
published works, is to enforce the 
mandatory deposit requirements, which 
apply to any work published in the 
United States with notice of copyright. 

17 U.S.C. 407. Another is to register 
claims to copyright in any published or 
unpublished work upon receipt of an 
adequate application, deposit, and fee. 
provided the Register determines that 
the work constitutes copyrightable 
subject matter and that other legal and 
formal requirements have been satisfied. 
17 U.S.C. 408 and 410. The Register also 
has the duty to retain articles deposited 
in the Copyright Office under section 
408 but not selected by the Library of 
Congress for its collections. The 
Copyright Office also makes certain 
records of registration available for 
public inspection, including copyright 
deposits. 17 U.S.C. 704. 705. 

a. Mandatory deposit Deposit is 
made under two sections of the 
Copyright Act. Section 407 requires that 


the owner of copyright o»* the owner of 
the exclusive right of publication in any 
work which has been published in the 
United States with notice of copyright 
deposit two complete copies or 
phonorecords of the beat edition of the 
work for the collections of the Library of 
Congress. 17 U.S.C. 407, The Register is 
authorized under this section to exempt 
from the deposit requirement any types 
of works not needed for the Library of 
Congress collections, and ha9 done so in 
37 CFR 202.19(c). There is presently no 
general exemption in this regulation for 
material which contains trade secrets, 
although it is possible that most material 
containing trade secrets is not normally 
'‘published” within the meaning of the 
Copyright Act and is therefore not 
subject to section 407.17 U.S.C. 101 
(definition of “publication”). Moreover, 
computer programs are exempt from 
mandatory deposit under 37 CFR 
202.19(c)(5). 

b Deposit for registration. 

Registration of a claim to copyright 
under section 406, though voluntary, 
also requires deposit. Title 17 U.S.C. 406 
governs the nature of the deposit 
required in connection with copyright 
registration. F^ccept as provided by 
subsection (c) thereof, subsection (b) 
generally requires the deposit of one 
complete copy or phonorccord in the 
case of an unpublished work, or two 
complete copies or phonorecords of the 
best edition in the case of a published 
work. For works first published outside 
the United States, the Act requires 
deposit of one complete copy or 
phonorecord as so published. 

Subsection (c) of section 406 authorizes 
the Register to specify administrative 
classes of works for purposes of deposit 
and registration, to determine the nature 
of the copies to be deposited, and to 
permit or require the deposit of 
identifying materials in lieu of actual 
copies. 

In reliance on this authorization, the 
Copyright Office established regulations 
governing deposit for registration of 
claims to copyright at 37 CFR 202.20 and 
202.21. Section 20220 of 37 CFR provides 
a number of modifications to the deposit 
requirement in the case of certain 
works, but does not specifically provide 
for the deposit of identifying material in 
lieu of copies solely on the ground that 
the work contains trade secrets. 
However, special provision has been 
made for the deposit of literary works 
fixed or published in machine-readable 
form. 37 CFR 202.20(c)(vif). For computer 
programs, the regulations now require 
the deposit of ”one copy of identifying 
portions of the program,” which means 
the first and last 25 pages or their 
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equivalent. In applying this regulation, 
the Copyright Office has taken the 
position that the source code format of a 
computer program constitutes the best 
representation of the authorship in the 
program and therefore satisfies the 
“identifying portions” requirement. 

Registration may be made for 
computer programs under the Office’s 
“rule of doubt” based on an object code 
format as the deposit. In this exceptional 
case, the Office makes no independent 
determination that the object code 
format identifies an original work of 
authorship. The registration is made for 
whatever it may be worth based on an 
applicant's assertion that the object 
code identifies an original work of 
authorship. The Office also examines all 
other elements of the claim to determine 
whether formal and legal requirements 
have been satisfied. 

The regulations also allow applicants 
the opportunity in exceptional cases to 
seek “special relief' from the deposit 
requirements by specific written 
request. Special relief may consist of 
allowing the deposit of identifying 
material in lieu of a copy or copies. 37 
CFR 202.20(d). Under this procedure, the 
Examining Division has received many 
requests for such relief where the 
applicant seeks to maintain the 
confidentiality of a trade secret. Where 
it is possible to excise the confidential 
material and deposit a substantial 
representation of the authorship in the 
works, special relief is more likely to be 
granted. 

c. "Secure test'*regulation. Special 
provision is made in the deposit 
regulations for the registration of any 
work which is a “secure test." Section 
202.20(c)(vi) provides that: 

In the cane of tests, and answer male rial 
far tests, published aeparately from other 
literary works, the deposit of one complete 
copy will suffice in lieu of two copies. In the 
case of any secure test the Copyright Office 
will return the deposit to the applicant 
promptly after examination; Provided, that 
sufficient portions, description, or the tike are 
retained to as to constitute a sufficient 
archival record of the deposit 

Section 202.20(b)(4) defines a “secure 
test" as: 

* * • nonmarketed teat administered under 
superv ision at specified centers on specific 
dates, all copies of which are accounted for 
and either destroyed or returned to restricted 
locked storage following each administration. 

For these purposes a test is not marketed If 
copies are not sold but it is distributed and 
used in such a manner that ownership and 
control of copies remain with the test sponsor 
or publisher.’* 

In the case of the mandatory deposit 
of published works under section 407, 
“tests, and answer material for leBts. 


when published separately from other 
literary works." are completely exempt 
from deposit. 37 CFR 202.19(c)(8). 
Although no specific mention is made of 
“secure tests." this exemption is meant 
to encompass them and will, in almost 
every case, since most secure tests are 
published separately, if published at all. 

Special provision for secure tests first 
appeared in our proposed rulemaking on 
deposit requirements, in Volume 42, No. 
221 of the Federal Register for 
Wednesday, November 16,1977 (pp. 
59302-6). The preamble to the proposed 
regulations explained that the Copyright 
Office had considered the “special 
problems of confidentiality" faced by 
creators and administrators of secure 
tests. Consideration of the matter was 
prompted by correspondence from 
Educational Testing Service, whose 
position was supported by the American 
College Testing Program, The College 
Entrance Examination Board, The 
American Council on Education, and 
nineteen other examining boards and 
councils including the Law School 
Admission Council, the National Board 
of Medical Examiners, the Federation of 
State Medical Boards, and the National 
Conference of Bar Examiners. 

After examining the concerns raised 
by these interested parties, the 
Copyright Office concluded that, 
although secure tests should be 
deposited in the Copyright Office for 
examination incident to registration 
under section 408, their retention by the 
Office and availability for public 
inspection could “severely prejudice the 
future utility, quality, and integrity of the 
materials." Accordingly, the proposed 
deposit regulation required that only one 
copy of any such test need be deposited, 
and provided for the special treatment 
which became, without change from the 
language in the proposed rulemaking, 
the present \ 202.20(c)(vi). The proposed 
rulemaking also noted that the Library 
of Congress does not require such works 
for its collections and exempted them 
from mandatory deposit in proposed 
5 202.19. the regulation which prescribed 
deposit requirements for works subject 
to 17 U.S.C. 407. This exemption also 
became part of the final deposit 
regulations, as quoted above, at 
§ 202.19(c)(8). 

(d) Retention of copyright deposits 
and public access. Retention and 
disposal of deposits and public access to 
deposits made under sections 407 and 
408 are governed by sections 704 and 
705 of the Copyright Act. respectively, 
and material containing trade secrets, as 
well as all other deposit material 
retained by the Copyright Office, is 
subject to these provisions. 


The statutory duty of the Register to 
retain works deposited in the Copyright 
Office is set forth in 17 U.S.C 704. 
Subsection (a) recognizes three types of 
deposits: Copies, phonorecords. and 
identifying materials. The subsection 
provides that all types of deposits 
become U.S. Government property In 
subsection (b). deposits for published 
works are available to the library of 
Congress for its collections or for 
exchange or transfer to any other 
library, and the Library may select 
unpublished works for its collections or 
for transfer to the U.S. National 
Archives or to a Federal records center. 
Subsection (d) states that any deposits 
not selected are retained for the longest 
period practicable and desirable by the 
Register and the Librarian, but then may 
be destroyed or otherwise disposed of in 
accordance with the Act. The Copyright 
Office has recently published a policy 
decision regarding retention of deposits. 
(48 FR 12862). Published deposits will be 
retained for five years, except for work* 
of the visual arts, which will be retained 
ten years or longer. No unpublished 
deposit will be disposed of during its 
term of copyright unless a facsimile 
reproduction of the entire deposit has 
been made and added to the Copyright 
Office records. 

Title 17 U.S.C. 705 imposes upon the 
Register a duty to prepare and maintain 
records of “all deposits," registrations, 
recordations and other actions 
(subsection (a)). Under subsection (b), 
such records and all articles deposited 
in connection with completed copyright 
registrations “shall be open to public 
inspection." 

2. Some Policy Considerations 

a. General. A number of requests for 
special relief from the deposit 
requirement, asking that various 
exceptions be made for computer 
programs and works containing trade 
secret material, caused us to institute 
this inquiry. Many requests asked for 
treatment similar to that now provided 
for “secure tests." 

The secure test provision of the 
deposit regulations were sustained in * 
challenge in National Conference of BN 
Examiners and Educational Testing 
Service v. Multistate Legal Studies, In- 
629 F. 2d 478 (7th Cir. 1982). (petition W 
certiorari filed), a copyright and 
trademark infringement case in whicn 
the defendant asserted that either the 
regulations under which plaintiffs 
claims to copyright were registered. 

{ 2O2.20(c)(vi). were inconsistent wttn 
the Copyright act. or that the Act was 
unconstitutional. The Seventh Circuit 
held that the secure test regulation is 
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authorized by 17 U.S.C. 408(c), that Ihe 
regulation does not conflict with 17 
US.C. 704(d), and that the regulation 
does not violate Article l Section 8 of 
the Constitution. 

Based on the Multistate decision, 
representations have been made to the 
Copyright Office that the Register has 
the necessary authority to promulgate 
regulations allowing the deposit of 
identifying material for works 
containing trade secrets. The purpose of 
this notice is to elicit comment, views, 
information, and suggestions that will 
assist the Office in reaching policy 
decisions regarding the appropriate 
deposit for computer programs and 
works containing trade secrets in 
general. The policy issues are important 
and may have profound significance for 
the system of copyright registration. 

Registration before or within five 
years of publication creates a legal 
presumption of copyright validity and of 
the facts stated in the certificate of 
registration. 17 U.S.C. 410(c). Certain 
remedies (statutory damages and 
attorneys fees) are conditioned on 
timely registration. In the case of 
unpublished works, the registration 
record arguably establishes the metes 
•nd bounds of the claim to copyright, 
which, although arising upon creation of 
ihe work, is amorphous and undefined 
before registration. 

To what extent should the benefits of 
« public registration record be offered to 
the claimants who may, for various 
reasons, be unwilling to disclose on the 
record at least a substantial portion of 
the authorship on which the claim is 
based? Is there any public interest in 
encouraging the disclosure of the scope 
of the claim to copyright? Can 
infringement actions be defended 
effectively where the public record 
discloses none or only a small portion of 
the authorship in a work which is the 
•object of litigation? 

b Freedom of Information Act and the 
Trede Secrets Act 

The Freedom of Information Act 
requires Federal Qgencies to make 
public all material in their possession 
that does not fall within nine specific 
exemptions. The fourth of these 
**emptions covers trade secrets and 
confidential commercial or financial 
formation. 5 U.S.C. 55Z(b)(c)(4). In 
M/ysler Corp. v. Broun , 441 U.S. 281 
(1979). the Supreme Court held that a 
Pnvate party had no right under FOIA to 
v> °ck the release of documents 
containing trade secrets that had been 
ujmitteti to a government agency. 

M *bng that Congress intended the 
J^ncy, and not the private entity 
submitting the documents, to have 
accretion over disclosure. 


The Court left open the possibility 
that another federal law, the Trade 
Secrets Act. in combination with the 
requirements of the Administrative 
Procedure Act, could be used to block 
such disclosures of confidential 
material. The Trade Secrets Acts. 18 
U.S.C. 1905. 

If the Freedom of Information Act 
were applicable to copyright deposits, 
the Copyright Office would have 
discretion under the Chrysler case to 
issue a regulation governing disclosure 
of material which contains trade secrets. 
Ihe Copyright Act, however, in making 
the Copyright Office subject to the 
Administrative Procedure Act of June 11, 
1948. as amended, specifically exempted 
copyright deposits. 17 U.S.C 701(d). The 
controlling disclosure provision is 
therefore section 705(b) of the Copyright 
Act which expressly requires that all 
section 408 copyright deposits, as well 
as other related material ’’shall be open 
to public inspection.’' 17 U.S.C. 705. The 
Trade Secrets Act does not prevent 
disclosure where authorized by another 
federal statute. Disclosure of copyright 
deposits, whether they contain trade 
secrets or not, is not only authorized, 
but mandated by law. 

Nevertheless, it is not clear that trade 
secrets are actually disclosed by 
copyright registration. Since the 
Copyright Office records are grouped in 
broad subject matter classifications, 
extensive searching may be required to 
.locate a work unless one or more 
identifiers (title, author, claimant) is 
known precisely before hand. 

c. Alleged impairment of trade 
secrets . 

The principal argument for granting 
special treatment to works containing 
trade secret material, as expressed in 
requests for special relief, is that the 
public access that attends the deposit of 
such works arguably destroys or impairs 
their value to the copyright owner. In the 
case of deposit in connection with a 
copyright registration, it is argued that 
the harm done by public access may 
vitiate the benefits that copyright 
registration would otherwise provide to 
the copyright owner and thus discourage 
registration. 

Some of the benefits of copyright 
registration were noted earlier. 
Additionally, no action for infringement 
of a copyright may be instituted until 
registration has been made or refused. 

17 U.S.C. 411(a). Moreover, the 
importance of having deposits on record 
in the Copyright Office as evidence in 
litigation has long been acknowledged, 
particularly in the case of unpublished 
works. House Report 94-1476 notes the 
"continued value of deposits in 
identifying copyrighted works." and 


refers to the "many difficulties 
encoutered when copies needed for 
identification in connection with 
litigation or other purposes have been 
destroyed." * This philosophy lies 
behind the retention provision of section 
704 of the Act. 

'The Copyright Office and the public 
have long been concerned with ha\ ing 
an adequate record of a copyright 
registration or refusal to register, to 
protect those who must rely on the 
public record in infringement actions 
and commercial transactions. It is 
possible that the deposit of minimal 
identifying material in lieu of an actual 
copy or a reproduction of the complete 
authorship would weaken the value of 
the registration record in litigation. 

The definition of the term "trade 
secret" is fundamental to consideration 
of any system of special treatment in the 
deposit regulations. The Roger Milgrim 
treatise. Trade Secrets, Volume II. Sec. 
2.01. defines the term as follows: 

A trade secret may consist of any formula, 
pattern, device or compilation of information 
which is used in one's business, and which 
gives him an opportunity to obtain an 
advantage over competitors who do not know 
or use it. It may be a formula for a chemical 
compound, a process of manufacturing, 
treating or preserving material a pattern for a 
machine or other device, or a list of 
customers. It differs from other secret 
information in a business * * * in that it is 
not simply information as to single or 
ephemeral events In the conduct of the 
business, as. for example, the amount or 
other terms of a secret bid Tor a contract or 
the salary of certain employees, or the 
security investments made or contemplated, 
or the date fixed for the announcement of a 
new policy or for bringing out a new model or 
the like. A trade secret is 8 process or device 
for continuous use in the operation of the 
business. Generally it relates to the 
production of goods, as for example, a 
machine or formula for the production of an 
article. It may. however, relate to the sale of 
goods or to other operations in the business, 
such as a code for determining discounts, 
rebates or other consessions in a price list or 
catalogue, or a list of specialized customers, 
or a method of bookkeeping or other office 
management. 

It is unclear whether this definition is 
adequate to describe all of the "trade 
secret" materials likely to be submitted 
for deposit. If special provision is to be 
made by regulation, for works 
containing trade secrets, a workable 
definition which can be applied by 
examiners and the public, must be 
developed. The Copyright Office is 
concerned that the universe of "trade 


* H R REP. No. 04-1471V. »4th Cor*., 2d Seas. 171- 
172(197*). 
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secret'* materials may be exceedingly 
large. 

Variations in deposit requirements 
which involve the submission of 
identifying material (unless adopted to 
conserve storage space) or special 
processing of any kind, tend to add 
significant administrative costs to the 
operating expenses of the Copyright 
Office. This additional expense must be 
considered by the Copyright Office in 
making its decision regarding deposit of 
computer programs and other material 
containing trade secrets. 

The Office must also consider 
carefully the benefit to the public in 
having the most complete and 
representative collections possible in 
the Library of Congress. To some degree 
any replacement of actual copies by 
identifying material, for a large category 
such as trade secret materials, 
undermines the scope and worth of the 
Library's collections. 

Finally, the Copyright Office in this 
Notice of Inquiry does not invite 
comment on deposit of confidential 
materials in general. The Office believes 
that exceptions from the deposit 
requirements for non-trade secret, 
confidential material can continue to be 
considered by means of requests for 
special relief under 37 CFR 202.19(e) and 
202.20(d). However, if members of the 
public believe it is not possible to define 
trade secret material in a way that 
excludes confidential material, the 
Office will consider such comments. 

3. Specific Questions 

The Copyright Office is interested in 
receiving comments, views, information 
about business practices, and 
alternative deposit suggestions relevant 
to the deposit of computer programs and 
of material containing trade secrets. Of 
particular interest are answers to the 
following auestions: 

(1) To what extent is “industrial 
espionage" a problem with materials 
containing trade secrets, and to what 
extent would the presence of a copy of 
such a work in the Copyright Office 
records or in the Library of Congress 
collections exacerbate that problem? 

(2) (a) Are works containing trade 
secrets usually registered for copyright? 
(b) Would a significantly greater number 
be registered but for the problem of 
public access to deposits? (c) What is 
the most typical type of trade secret 
material for which registration would be 
sought? (d) Is copyright registration 
considered an important system of 
protection for trade secret material by 
the owners of such material? 

(3) (a) Mow should trade secret 
material be defined for the purposes of 
allowing special treatment, if any? (b) 


What proof regarding trade secrecy 
should be required, if any? (c) Should 
specific assertions of the harm which 
would be caused by public disclosure be 
required, e g. an assertion that 
disclosure would Jeopardize national 
security, or would completely or 
substantially destroy the value of the 
work? (d) Should any attempt at 
definition be made, or should a simple 
assertion that a work contains trade 
secret material be sufficient? 

(4) Are most materials containing 
trade secrets published or unpublished 
in terms of the definition of publication 
in 17 U.S.C. 101? 

(5) (a) What are the public benefits in 
keeping trade secrets confidential? (b) 
How do such benefits compare to the 
public benefit in maintaining complete 
and open records of copyright 
registration? (c) To what extent should 
the benefits of copyright registration be 
available to claimants who are unwilling 
or unable to disclose on the public 
record at least a substantial portion of 
the authorship on which the claim is 
based? 

(6) (a) To what extent are deposit 
copies of trade secret materials valuable 
in infringement actions or other 
lawsuits? (b) How would the evidentiary 
value of the deposit be affected if the 
deposit consisted of identifying 
material? (c) What type of identifying 
material would be best as an 
evidentiary copy? (d) Can infringement 
actions be defended effectively where 
the public record discloses none or only 
a small portion of the authorship in the 
contested work? 

(7) If special treatment is granted for 
materials containing trade secrets, 
should it be handled as special relief on 
o case-by-case basis, or as a specific 
exemption in the deposit regulations? 

(8) Would copyright owners be willing 
to bear part or all of the administrative 
cost of special treatment? 

(9) What specific proposals for special 
treatment would be most effective in 
meeting the concerns of copyright 
owners in trade secret material? 

(10) (a) Would owners of copyright in 
such materials be willing to maintain a 
secure file copy and produce it in court, 
or deposit the entire work whenever the 
material loses its trade secret status, as 
a condition of special treatment? (b) 

How could the Copyright Office enforce 
the condition, if adopted? 

(11) Since the Copyright Office has no 
subject matter classifications other than • 
the broad literary, visual arts, 
performing arts, and sound recording 
classes, does not the extensive 
searching ordinarily required to locate a 
work containing trade secret material 


constitute a generally effective bar to 
actual disclosure of the trade secret? 

(12)(a) Since object code formats of 
computer programs cannot be examined 
by the Copyright Office, under what 
conditions, if any. should the Office 
accept object code as the identifying 
reproduction of a computer program? (b) 
Should the Office require the deposit of 
both source code and object code, make 
its examination, and then return the 
source code? (c) Should the Office retain 
part of the source code in such form that 
no trade secret is disclosed? (d) What 
should be deposited if source code never 
existed? 

(17 U.S.C. 407. 408. 410. and 701-706) 

List of Subjects in 37 CFR Part 202 
Copyright registration requirements. 
Dated: May 12. 1983. 

David Ladd, 

Register of Copyrights. 

Approved: 

Daniel |. Boorstin, 

The Librarian of Congress . 

im Doe M-IJW7 KDmS 5-2D-4J, ft 45 un] 

BILLING CODE 1410-tt-M 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 764 

| OPTS—62029; TSH-FRL 2345-71 

4.4 -Methylene Bis (2-Chloroaniline); 
Initiation of Regulatory Investigation 

agency: Environmental Protection 
Agency (EPA). 

action: Advance notice of proposed 
rulemaking (ANPR). 

summary: This notice announces the 
Environmental Protection Agency's 
intent to consider proposing the 
regulation of the chemical 4.4 - 
methylene bis (2-chloroaniline) 
(MBOCA) under the Toxic Substunces 
Control Act (TSCA). MBOCA is used as 
a curing agent in the manufacture of 
certain polyurethane plastics and has 
been demonstrated to be carcinogenic in 
animals. EPA is concerned that the risk 
from exposure to MBOCA may be 
unreasonable and will explore a runge 
of regulatory options including a 
complete or partial ban. EPA solicits 
comments on whether the manufacture, 
processing, use, or distribution in 
commerce of MBOCA should be subject 
to controls. 

date: All comments must be received by 
July 22.1983. 

address: Since some comments are 
expected to contain confidential 
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business information, all comments 
should be sent in triplicate to: Document 
Control Officer (TS-793), Office of 
Pesticides and Toxic Substances, 
Environmental Protection Agency. Rm. 
E-409.401 M St. SW.. Washington. D.C. 
2 fW 60 . 

Comments should include the docket 
number OPTS 62029. Comments 
received on this notice will be available 
for reviewing and copying from 8:00 a.m. 
to 4:00 p.m., Monday through Friday, 
excluding holidays, in Rm. E-107 at the 
address given above. 

FOR FURTHER INFORMATION CONTACT! 

Jack P. McCarthy, Director. TSCA 
Assistance Office (TS-799), Office of 
Toxic Substances. Environmental 
Protection Agency, Rm. E-511, 401 M St. 
SW.. Washington, D.C. 20460. Toll-free: 
(81XM24-9065), In Washington. D.C.: 
(554-1404), Outside the USA: 

(Operator — 202-554-1404). 

SUPPLEMENTARY INFORMATION! EPA has 
strong evidence that MBOCA is 
carcinogenic in several species and at 
multiple sites for at least one species. In 
rates, malignant tumors have been 
produced by MBOCA at statistically 
significant rates of incidence in the lung, 
liver mammary gland, and ZymbaTs 
gland. In mice, malignant tumors have 
been observed in the liven in dogs, in 
the urinary bladder. The carcinogenicity 
of MBOCA in animal studies 
demonstrates its potential for human 
carcinogenicity. 

MBOCA is used as a hardener or 
curing agent in the production of certain 
castable polyurethane elastomers (90 
percent of domestic use) and 
polyurcthan surface coatings (10 
Percent). Most elastomers using 
MBOCA are industrial products (such as . 
solid tires, gears, gaskets, belts, rollers. 
*1c.), while some are consumer products 
(such as shoe heels and soles, sport 
boota, and skate wheels). 

The Toxic Substances Inventory 
compiled by EPA under section 8(b) of 
TSCA reports U.S. production of 
MBOCA in 1977 to be 2 to 20 million 
pounds. However. MBOCA is not 
currently manufactured in the United 
States. Of the former domestic 
manufacturers of MBOCA. E.L du Pont 
de Nemours and Co., Inc. (Elastomaer 
Chemicals Department, Deepwater. New 
Jersey) voluntarily ceased production in 
and Anderson Development 
Company (Adrian, Michigan) halted 
Induction in 1979 by order of the State 
1 Michigan. This State order has since 
**ptred. however, and domestic 
production could theoretically resume at 
an > Current importation/domestic 
consumption estimates range from 1 to 
35 million pounds per years. MBOCA is 


used in some 200 to 400 polyurethane 
production plants, and mo 9 t of these 
firms are relatively small. 

Workplace procedures using MBOCA 
in polyurethane production present 
many opportunities for human exposure. 
The main occupational exposure to 
MBOCA at present occurs during its use 
as a polyurethane hardener. Release of 
MBOCA can occur during a number of 
steps in both manual and automated 
systems. Exposure to MBOCA occurs 
primarily from dust during handling and 
vapor from heat curing via the skin and 
lungs. Other populations potentially 
receiving lower but significant 
exposures are: (1) Persons living near 
MBOCA-using manufacturing facilities; 
(2) families of highly exposed workers 
from MBOCA-using manufacturing 
facilities; and (3) children playing in 
contaminated soils near a former 
production site. Should MBOCA 
manufacture resume in the United 
States, workers directly involved in 
MBOCA manufacture are expected to 
have exposure levels well above what 
presently occurs during processing and 
use of MBOCA. 

In 1973. because of concern for 
carcinogenic effects of MBOCA. the 
Occupational Safety and Health 
Administration (OSHA) issued an 
Emergency Temporary Standard (38 FR 
10929. May 3.1973] and in 1974. a 
permanent health standard (39 FR 3756, 
January 29.1974). Later that year, the 
MBOCA standard was overturned by 
the courts solely on procedural grounds 
(506 F. 2nd 385 (3rd Cir. 1974)]. In 1975. 
the identical standard was reproposed 
(40 FR 4932. February 3,1975). MBOCA 
is not presently on the OSHA regulatory 
calendar. The National Institute of 
Occupational Safety and Health 
(N10SH) recommends a time-weighted 
average exposure limit of 3 micrograms 
per cubic meter and avoidance of skin 
contact (Occupational Health 
Guidelines for Chemical Hazards. 
January 1981). 

OSHA has communicated to EPA its 
intention to defer to OTS on potential 
MBOCA regulations (see Public Record). 
Because TSCA provides a broad range 
of unique regulatory strategies that can 
reach small processors, it is appropriate 
for OTS to consider regulation of 
MBOCA. 

Because of concern about 
carcinogenic risk to humans from 
MBOCA exposure. EPA is considering 
regulation under section 6 of TSCA to 
control any unreasonable risks from 
MBOCA use. Section 6 of TSCA 
provides a number of alternative 
controls for reducing human exposure to 
chemicals which pose an unreasonable 
risk to health or the environment. 


Control alternatives under this section 
include total or partial ban on the 
manufacture, processing, use, or 
distribution in commerce of a chemical; 
engineering controls for handling a 
chemical; or quality controls on the 
manufacture or processing of a 
chemical. EPA is especially interested in 
comments on the appropriateness of 
both a partial or total ban on the 
manufacture or imporl of MBOCA or its 
use in specified ways. 

To determine whether an 
unreasonable risk exists and what type 
of control might be needed, the Agency 
will consider the costs, risks, and 
benefits of knowm MBOCA uses; and for 
those uses, the economic impact of 
regulations which might be developed 
including the suitability of substitutes. 

To this end, the Agency is seeking 
views, arguments, and available data in 
three major areas: substitutes for 
MBOCA; sources of. adverse effects of, 
and ways to control exposure to 
MBOCA; and the economic impact of 
altering the present status of MBOCA. 

1. Substitutes. We are aware that 
substitutes are available for at least 
some uses of MBOCA. In determining 
the proper control action, the Agency 
must evaluate what will happen if the 
availability or use of MBOCA is limited. 
Information on substitutes is important 
for the this purpose to ensure that more 
harmful substitutes would not replace 
restricted or banned uses of MBOCA. 
should the Agency take such action. 
Therefore, the Agency seeks further 
information on the identity, use. 
availability, costs, suitability, and 
toxicology of substitutes; whether thero 
are MBOCA uses for which substitutes 
do not exist; and what process or 
equipment changes would be needed to 
use substitutes. 

2. Exposure. Exposure is an important 
component of determining whether the 
manufacture, processing, distribution, or 
use of MBOCA poses an unreasonable 
risk. There are a number of steps during 
use of MBOCA when exposure can 
occur with either manual or automated 
handling. Available monitoring data are 
limited but sufficient to establish that 
human exposure to MBOCA can and 
does occur. The Agency needs to 
characterize better current exposures to 
MBOCA. Therefore, we solicit existing 
MBOCA monitoring and urine sampling 
data and information on the adverse 
effects of MBOCA exposure to humans. 

In addition, we will examine ways to 
reduce/control exposure which could 
result from either elimination of certain 
uses or application of engineering 
controls and altered handling practices. 
To do this, additional information is 
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sought on current and alternative work 
practices and engineering controls or 
restricted use. In particular, information 
is sought on whether and what types of 
personal protective equipment is used, 
whether adequate equipment is 
available and effective, and whether 
such equipment is reasonable to 
purchase and place in the work setting. 

Low-level contamination of surface 
water (streams, ditches, and shallow 
wells subject to contaminated run-off) 
occurred near the former manufacturing 
site in Michigan. For this reason, the 
Agency also solicits comments on the 
potential for water pollution from 
manufacturing or use of MBOCA; the 
environmental transport, distribution, 
and fate characteristics of MBOCA. and 
the potential exposures to humans 
through recreational uses of water, 
drinking of contaminated water, or 
consumption of contaminated fish. 

The Agency also solicits information 
on disposal practices for unused 
MBOCA, the quantities being disposed 
(and what quantities of MBOCA dust or 
spilled pellets are included in ordinary 
trash from facilities using MBOCA to 
manufacture polyurethane parts), and 
whether disposal of products containing 
MBOCA could cause environmental 
contamination and resultant human 
exposure due either to leaching of the 
chemical from the solid matrix or from 
emissions during incineration of 
products made with MBOCA. 

3. Economics. In determining whether 
an unreasonable risk exists, the Agency 
will evaluate the costs and benefits of 
specific uses of MBOCA and its 
substitutes and the differential costs of 
risk reduction options. To support this 
analysis, the Agency solicits information 
on the cost of substitutes versus 
MBOCA, the benefits of continued use 
of MBOCA. time required to switch to 
substitutes, costs of changing over to 
substitutes, and the expected impact on 
the regulated industry of the possible 
control actions indicated above. In 
addition, the Agency needs to identify 
and characterize better both the uses 
and users of MBOCA. 

The Agency solicits information in 
each of these areas and any other 
relevant issues. EPA will consider all 
information supplied in response to this 
notice in determining the best course of 
action regarding MBOCA. Users of 
MBOCA and manufacturers of 
substitutes are encouraged to submit 
pertinent information. 

Confidential Business Information 

Information submitted as comments 
on this notice may be claimed 


confidential by marking any part of all 
of that information as ‘TSCA 
Confidential Business Information M 
Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR Part 2. A 
sanitized copy of any material 
containing TSCA Confidential Business 
Information must be provided by the 
submitter for inclusion in the public 
record. Information not marked 
confidential may be disclosed publicly 
by EPA without prior notice. 

Public Record 

EPA has established a public record 
for this proceeding (docket number 
OPTS 62029) which, along with a 
complete index, is available for 
inspection in the OPTS Reading Room 
from 8:00 a.m. to 4:00 p.m. on working 
days in (Rm. E-197, 401 M St.. SW„ 
Washington, D.C. 20100), This record 
includes basic information considered 
by the Agency in developing this ANPR. 
The Agency will supplement the record 
with additional information as it is 
received. The public record will include: 

1. This notice. 

2. All comments on this ANPR. Only 
sanitized versions of materials claimed 
to be TSCA Confidential Business 
Information will be included. 

3. All relevant supporting documents 
and studies, including the OTS Priority 
Review Level 1 document which 
contains the factual information cited in 
this Notice. 

4. Records of all communications 
between EPA personnel and persons 
outside the Agency pertaining to the 
development of this rule. (This does not 
include any inter* or Intra-agency 
memoranda unless specifically noted in 
the index of this record.) The record will 
include a letter to OSHA which confirms 
EPA’s understanding that OSHA has no 
plans to regulate MBOCA. 

List of Subjects in 40 CFR Part 784 

Chemicals. Environmental protection. 
Hazardous materials. Record keeping 
and reporting requirements. 

(Sec, 8 . Pub. L. 94-469. 90 Stot. 2020 (15 U.S.C 
2005)) 

Dated: May 11.1963. 

Lee L Verstandig. 

Acting Administrator. 

|FI Doc 0-1 MIS FiUd WWJ *45 wnj 

BILLING COO€ *5*0-5041 


FEDERAL EMERGENCY 
MANAGEMENT AGENCY 

44 CFR Part 67 

(Docket No. FEMA-6521 ) 

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed modified base flood elevations 
listed below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

dates: The period for comment will be 
ninety (90) days following the second 
publication of this proposed rule in a 
newspaper of local circulation in each 
community. 

ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian Mrazik, Acting Chief, 
Engineering Branch. National Hazards 
Division. Federal Emergency 
Management Agency,Washington, D C 
20472. (202) 287-0230. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 
elevations and modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234). 87 Stat. 980. which 
added Section 1303 to the National 
Flood Insurance Act of 1908 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L 90-448). 42 U.S.C. 
4001-4128, and 44 CFR 67.4(a). 

These elevations, together with the 
flood plain management measures 
required by S 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own. or 
pursuant to policies established by other 
Federal, State, or regional entities. 
These proposed elevations will also be 
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U5cd to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
wcond layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 


have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determination, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 

Proposed Base (100-Year) Flooo Elevations 


adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

List of Subjects in 44 CFR Pari 67 

Flood insurance. Flood plains 

The proposed base (100-year) flood 
elevations for selected locations are: 


suit 

Gty/tcwn/coimty 

Souroa Of tootftrg 

Location 

pDaofh n 
toaf above 

ground 
*fciavafeon 
•» tool 
(NGVO) 

Aacam 

Gify of FA*0mor4. Calhoun County. T 

MM Oeafc 

AppronrmleN I2C taal upstream of confluence of Dry 
Oaafc at Slala Highway 9 

Juat upstream of Stas# Highway 200 








Md Croak Tributary t . . 

Apprcwrmtaly 100 leaf upotraam of oonfluanca of Mfl 
Craafc Tributary 1 

Juat downatraam of Southam PUrway _ . 

•666 

•700 

•707 



Dry Craafc 

Appnaimataty 150 toat upatream of Saahoard Corn! 
Una RaAoad 

Approxvmtwty 90 toat upalraam of Old Slala Highway 

9 1 Centra Avanue) 

Approsvnatafy 100 laaf nwtiaarrt ol Babbftro 



Nancaa Croat. 

W) 

•662 

”694 




Road 

Juat downatraam of Spancar Straat ... . 



Nancaa Craafc Trtoutary 2 

Juat upttraam of US Hghway 278_...____ 

•675 


Ujp« lor mapartton At Cay Adnwvatraflon Butk%n^ 109 North Unto Avanua and At Ptodmom Putt* Lfcrary tot North Mam Strati. Pttdmont. Alatwr* 36272. 

Send -omm«r>ts to Mayor Jamoa Gamar or Mr Brant Mormon. Cay Ckr*. City Hal PO Bor 112. Ptoctownt. Alabama 36272. 


naa —-—_ — 

C*jr of Parana. Fayetia County 


Juat downstream of Cmnv Rrvul 35 

• «y , a 




Juat downatraam of Soutoam Rwfway 

a»a 

•J21 




Juat downatraam of US fogway 43 (Stato »«gnway 

•323 




IS) 



9tp% »or mpacton SI Qty Cto* • Otftew. CWy HaA. 1G2 Second Annul. S E. F.yattc. Alabama 35556. 

Sand ccmmtm to Mayor Qufhrta Smrfh or Mt Pat Oagwu# Qty Clark. C*y Mai. 102 Second Avanua, SE. FayaHa Alabama 35555 


Ptm (town). Graham County.. 


— - * »*i_ 

IwWOOO nlln 

Ain Oma_ _ 


totoTMChon oI Fm Waal StrwH and U S Mghway 70 
htwitcaon of Saeond Sou* Slraat and US H^hway 
70. 

Intanaclon of F*to South Straat and Socond East 
Strati 


#2 

92 


92 


i«Mdt tor 

Sand corrwmnia to to* 


at (ha Town Ctort Otf<a, Town Mai, 50 Soutfi 2nd Watt Straat, Pima, Amom 
MononMa John Bryca. P.0 Bor 426. Pam. Aurora 65543 
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Proposed Base (100-year) Flood Elevations—C ontinued 



Mop* an*** tor wepecion at to# ftatong Department 1901 CatOm Road, Sara***. Honda 



Map* avertable tor 
Sand co mment# k> 


at to# during Inspector Duartmeot, 401 
Wtoam F Proctor. 401 Woet Van®# Avenue. 


Avenue. Verve#, Flood* 
Ftond# 33505 


! Town oI Tyron* Fayed# County 


Un# Creefc- 


Appronmetaty 300 teef down** earn o* Ceetlewood 
Road 

Approximately 500 ton# upefreem or Ceadeeood Road 


Map* avadaoM tor rapacton at Toem Halt. loam ClerVe Otic#, tigheay 74 Tyrone, George 30290 

Sand comment* to Mayor Ward Wnghl or Ma Batty Paroval, Totan Ctori. Town Hat. PO Boa 262. Tyrone, Georpa 30290 

Idaho .....i Payette totyK Payed# County ! Payette River | 100 Met eouto or toe eaaraaceon of Srxto Averse 

I 1 Souto and Sucto Street 

Maps aveiabM tor napecion a! Oty Hat TOO Center Avert*. Payette. Idaho 

Sand comments to toe Honorable Da* C Bucher. 700 C#ntar Avenue. Payette. Idaho B3661 


Idaho 


3 

Oto 


of U S ta^ervy 95 and 
of Kennedy Road and 


Drive 
■iQBi 


*957 


*2,143 


1.150 

1139 


Map* evatabto tor toapacion at Cottofy CtorVt Office 1130 3rd Avenue North, Payed* Idaho 



*521 

*579 

•615 

*641 

•Ml 

*579 

•640 

*60 

*511 

•547 

•531 

*545 

*616 

•656 

•629 

*677 

*523 

•525, 

*531 

•533 

*531 

*634 

#1 


M*t aveiabta tor toapacion at toe County Courthouse. Brownatowrv mdttna 

Send comment* to Monondto Alfred Forgey. Plmng Director. County of Jeciaon. Jac*aon County Piannmg C o m mue oa County Courthouea Brownetown. Indtona 47220 


$2 
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Hapt «e «*»tate lor mapacton at N Mam County Cotrthousa. Peru. Indiana. 

Sard oommanta to Monorate Larry OyW Mayor. City of Peru. Item Coonty Courthouse Peru tntenp 46970 


NMra -X(C) WabaWv Wabeah County___ | Wabaah Rum ... _ -J About 1 t teat downstream of Rwer Steal_ *861 

I I I About 1.45 tees upvtraam ol ►kmbnflton Steel——J *667 

Mte tvMate tor inapacfton at te CHy Ksfl. lit Sou* Wabash. Wabeah. kntene 


Sand comment to Honorate Gaorga Ongiady Mayor C4y <* Wabash Oty Ha*. Ill South Wabash. Wabash. tndttns 4*992 


amt - 


ante .- - 


*440 





*442 



a si--- r^- 

About 2 teat upstream ol ccrAienct of 9noa River 

*441 




About 2 5 tern upstream ol Lock 4 Cam No 24- 

*456 


4** *tete tor inspection at tha County Clark's Office. Hard*. ante. 

Wxj comments to Monorote Jerome Sttey, Charmarv. Calhoun County Board. Catioun County Courthouse. NanSrv ante 62047 


(V) Osy C*y. Oty County 


About 0 6 tet upstream oI Choate System-- *429 

About 05 tea upstream oCMte Steal- *432 


14m r* sates for inspection an tha vtuge Hal. 140 South Mam Steal Osy Oty. Mnola 

Ssro commands to Monorate Kmath Moaleter Vtepa President, Wage ot Oay Oty. Wage Hal. 140 South Mam Steal CMy Oty Mnte 62624 



(C) f rtwants v6a. Madison County . .. 

Mooney Creek 

About 250 tet downstream of Kiowa Steal 

*475 




Just downefcreero ol rVrtap Lake Dam .. 

*466 




Just up steam of Duniap LaM Dam 

*514 




just dosmateam ol Eat! Laka Orm ........ 

*St6 




just upi risen of Old Edwerdavffie Road .. 

*456 




About 660 Nat upst/oam of Spongf**) Road. 

*456 


tea av#iate tor nspecfton at tha Cay Clerks Office. 400 North Main Straat Edwards**. Mnoa 

Sano common's to Monorate Konneth Evan. Sr . Mayor. Oty of Edwarttvtfe. 400 North Man Steal EtewdteMe. am 62025 


*tta_ 

.. | (Lvsnc) Gallatin County . 

! Ohio R. var 



*366 

*366 




i At confluence of Wabash Rear 
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Proposed Base (100- Year) Ftooo Elevatiors-CooUduco 



Mart a-awa. to. noKtox al r. Jo Omm Com*, Oa*'« W*oa. J Dm Cour*y Coxmoj*. C«Im i»no. 

Sand co mwntt to HonoiaDta Tw» OMn Owiw ol •» County Board. Jo 0M« County. Jo Omoo County Ctart t OI»oo. Jo 0 mm Comty Coutwiu CM*, i mkm »'Q* 
moo I^^MnruMntarti-- —1 Qr»o Rw«r. .- .'• mtm <hm ogrportM MR— -- H 


Maps a«a«at*a for mapocton a! CM l Orica. Vifcga H* •Amcton. Mwro 

Sand common* Id ho noraWa Laon BrymC Vtege Piaatdo*. V«age o« Junction. Wltga Ha*. Junction. throw 6»54 


[Mirv-wt* 

jUnrc) Martha* County .. , ,, ... ... . . 


About 0.7 it*# downatraam ol Atchiaorv Topofca and 

•460 




Santa Fa Radray. 

*462 

H 

ii 

ii 

tor at tha Martha* County Counhouaa. Lacorv ***** 
atta Jama* Qurnn. County Board Chamwv Martha* Coi 

rty. Martha* County Courlhouaa. Laoor. Unoa 61540. 

^ ~ HZ] 

1 AJnmc.! Maaon Court* - ■ ■■■-—J 

1 am Rivar . . J Oowratraam coimty bomdary - 

•450 

•455 

Map# ivtiaa tor mapac*on ai ma Zoonaig tonmoaor'i Offtoa County BuwtoQ Mam and Broadway Sbaato. Havwma. Ultno* 

Sand oorrmani* to Honor*** Paul Martma, Chairman oi tf*a County Board. Maaon County. County Bcddmg. Mam and Broadway Straat*. Havana*. lAnow 62644 

Mmow 

1 (V) Spariand, Martha* County 

I Nlnota Rsar . 

! Wdhm corpora;# *ma*. -- 

•481 


Mapi a.'aaahH tor rapaciton at tha vmaga Mad. i» Cantor Straai. Spariand. ilmo* 

Sand cowattt to Honor**# lyto Schupp, Wiago Viea Pratidar*. V«ag# ol Martha*. VRaga Had. 123 Cantor Saaat. Spariand. Mnola 61565 



|Q <lyrdnwe DuKffKl .... . ___ 

South Branch Kjtowaufcaa Rua 

About 021 m#a upatraam d Rich Road -- 



Eaat Branch Kiahwauha# Rrvar - 

About 0 21 m#a downatraam ol Battany Road 

About 0 5 waa downaaaam ot Doctor*# Road- 

About 0 4 m*a upatraam ol Stala Routo 64- 


•W4 

•5» 
1 i 

•«7 


Map# avattata* for napacaon at C*y Ctor*‘a OtV». Sycamora Mirapaf BuMng. Sycamora. ano* 

Sad comma** to Honor*!# Harold t Jchntcn. Mayor. Oty ol Sycamora. Sycamora M*idp#l BuWng. 635 DaKaft Avanoa. S ycamora. Woo* 60176 

_ , i fl Jnme 1 WfttvlWri bounty . . - 1 Ihnoa Rival -- .. J wtthm tr>a County Boualary 

Map# avtoatota tor mapacfton at tha WoodtonJ Coumy Coimrwuta. Eur«*a. Iflaoa 
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Proposed Base (100-Year) Flood Elevations—C ontinued 




W«CI MUM lor nepecton at «* Buidng inspector » Ofece. Cay Hal 300 Mar. Street. Saco. Mama 
u*3 comhh to Honorable (M WnflM. Oty Manager Oty mmi. 3C0 Mam Sueet. Saco Mama (M07?. 


.Bf. 

Cheeiertoam. Town Kant County 



»y 



RadctrteOaefc .. 

Approwmatafy 2.500 teat downstream of H^pt SPeat/ 

•7 




SUM Route 20. 

Upstream Hgh Street/Slate Route 20 

•12 





•14 


Sa«3 cottnoa to HonorabM Elmar E. Homey. Mayor of ChesMrtown. P O Boa 3$. C h estsriow n , Uaryiarxi 21620 


bvfcnd 

Havre da Grace. Oty. HaHord County 

Chesapeake Bay 

Shoraina of Rver above Cheeae 

•12 




O, hnrirr ^ 

onoQB 




Shoreene of Suaouananne fever at Puiaafci hSprwey.. 

•14 




Shoratna of Susquehanna fever el Bevoluaon Street 

•17 




eacMndsd 





SHo«e«ne af Saneca Avenue emended 

*16 


avertable for mapecbon aMha Ory Hall Havra da Grace Maryland 



w*l corrmania to Honorable John Snamg. Chevman of the Tafcury Board of Sele ctm en. Town of Tebury. PO Bo* 1208. Vineyard Haven Metaachueefti 02S63 





(Tepl Hamburg. iMvgdon Gouty 

Huron fewer __ 



Huron fever-South Branch 

Upstream oorporsM anal 

About 3450 fern dowra*e*n of Beech Road 

Ore Lake . 

About 1000 Mat upairaem of Beech Road 

ShoreAne 

2u*eyMhe. 




L. 
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Proposed Base (i 00 -Year) Flood Elevations—C ontinued 






fOapthin 
•oat abeva 

State 

Oy/»own/county 

Source of Wootfng 

tocabon 

‘Bavttcn 
m Hot 

(HGVD) 

Maioufi 


Stmaon Creak . 

About 1.2 rruaa downsaaam of confluence of Smith 

*665 



Big Holtow Craak . .. 

Branch 

At Oy of Ft4»on downatraam corporal# kmrta (about 
1600 »aal downatraam of conhuanca of Smith 
Branch) 

About 1800 leal upatraam of US. ttghway 54 

About 0 9 mda downstream of Cola Sana Daeaam 

*770 

•m 




Road 

About 800 Hat downstream of Cota Sana Oaaaam 
Road 

About 1400 teat uMSream of U S Miohwav 54 

•710 

*604 



Miudui Rmk 

At downstream county boundary — 

*WI 




At upstream county botmdary ... - 

•5tt 


Sand com moots to Honorable 


at the Country CfcrVt Oflce. Ceftawiy County Courlhouae. FtAyi, Mmoui 

Charttt Aualahl. Proving Judge. Callaway County. Cakeway Camty Courthouse. Fulton. touourt 64251 


-I 




(C) Cod* Qty. Cafteway Courtly 


River 


About 0 28 ntM downstream or U S H^hway W 
About 1000 to* upalream of confluence of Turkey 
OMk 


*55# 

>5* 


Maps avakabie lor wpidior at the Fae Station. Cedar City. Mieaoun 



Maps avthiabto lor np«c«or al the City Ha* Anna*. 168 East Commerce Street. Bndgeton. Mew Jersey 



Maps as>0*0010 lor impaction al the Mumopal BuAdmg, 10 Mansfield Onve. Byram. New Jersey 
Sand common** to 


) Mans**) Dnva. Stanhope. Mew Jeney 07674 



FiAAiWi (VvTvinfi C.Km« fVkjnN' 

WaikiC , ,,, ..... 


*471 

Haw Jartay—-.—— 

r FBrmlpi. IXaW/i. 'JvW«i . . 



•504 





•511 





•517 





•SJJ 




Upatraam corporate kmrta. ---—.-—' 

565 


Maps avadabta lor mapeckon al the Muraopal BuwJng 46 Iten Street Frank** Hew Jersey 

Sand comments lo Honorable John F. Carroll. Mayor of lha Borough of Frank** Mtxtcpaf 9u**v 46 Mam Street. FrenMn, New Jartay 0741# 


Hew jartay .. . 

Hamburg. Borough, Sussex County _____ _ 

Walt** River 






Upatraam Wheetsworth Boart ■, , 








• 40 ) 

'*3* 

•471 


Maps avatatta lor 
Sand comments lo 


inspection al the Musopal Buikkng. 6 WakMi Avenue, Hamburg. Haw Jersey 

Honorable T Poarte Reynold* Mayor of the Borough of Nambcrg. Municipal Buttng 6 Wsbull Aveixie. Hamburg. Hew Jersey 07419 


t maIMIA {tyniviH OcMR Count* 

! Attantc Ocean 

Entire ahor«*ne wfthn community.—- - —... —- 


Bwnfgat Ray 

Enttra ahoralna of harbor .-. 


Swan Pomi Road (extenders -. .—- 


•1J 

•7 

1 


Map* available for 
Sand commanta lo 


mapadton al the Borough Han. Brooklyn and Great Ayanuaa (Route 36 N>. UvaAetle. H 
Honorable Ra*ph 0 Gorge Mayor of the Borough of Laveke tt t, P.O Boor 67. loveltefle. Haw Jarsay 06734 
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Proposed Base (too- Year) Flood Elevations— Contmuod 


State 

C4y/towrwcou*y 

Sola co c* floodng 

Locaton 

fDapto in 
leaf aoova 
«Md 
"Elevation 
n feat 
(NOVO) 

oay- 

Ste Gal Borouflfl Monnxx** Court* . .. . 

AJOantic ucaan. 

Eras ihorfin* «*fNn cvovrxxvty 

• ft* 




f\rt n rf ^ - - -A - — ^ ^--a 

f aJ 

*• 




Wrack Pood *1 CONRAJl btego 

*10 




Wrack Pond at Slate Bout* 71 

*9 


Maps avafabto tor napecton at to# Uumopal BiakJtog. 4th and Baiumor# Avanuc. Sm Gal. Hmm Jm—f 



Map* t.Mabto tor toapacfe* at Cay Engrasnoo Dapartma* GlyCounty BuMtog. 575 8 Mamed* Laa Cruca* Ntw Mmo M 0 O 4 
-xmwli to Mayor OwU Stortom or Mr Larry ftodnque*. Ctorf C% C n gn— r . PO Drawer CtC. Laa Orooaa. Hmm MaMco 89004 



(National Flood Insurance Act of 1968 j 
11 ofl lousing and Urban Developmei 
* 1968 >- effective January 2a I960 (33 I 
1/8W, November 28.1968), as amended 
_ S C 4001-4128); Executive Order 121; 

1&367; and delegation of authority t< 
**»ociate Director) 


Issued; May 5.1983. 

Dave McLoughlln, 

Deputy Associate Director. Stole and Local 
Programs and Support 

tFlt Doc BV-IM2S Pttad VaMU a45 am) 

BILLING COOC S71S*0>-M 


44 CFR Part 67 

[Docket No. FEMA-65221 

National Flood Insurance Program; 

Proposed Flood Elevation 

Determinations 

agency: Federal Emergency 

Management Agency. 
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action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations and 
proposed modified base flood elevations 
listed below for selected locations in the 
nation. These base (100-year) flood 
elevations are the basis for the flood 
plain management measures thut the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NF1P). 
date: The period for comment will be 
ninety (90) days following the second 
publication of the proposed rule in a 
newspaper of local circulation in each 
community. 

ADDRESSES: See table below. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik. Acting Chief. 
Engineering Branch. Natural Hazards 
Division. Federal Emergency 
Management Agency Washington. D.C. 
20472. (202) 287-0230. 

SUPPtEMENTARV INFORMATION: The 

Federal Emergency Management 
Agency gives notice of the proposed 
determinations of base (100-year) flood 


elevation and modified base flood 
elevations for selected locations in the 
nation, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L. 93-234). 87 Stut. 980. which 
added Section 1363 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L 90-448)). 42 U.S.C. 
4001-4128. and 44 CFR 87.4(a). 

These elevations, together with the 
flood plain management measures 
required by 5 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to moan the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal, State, or regional entities. 

These proposed elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 


authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
section 1383 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopt* 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic: 
impact. 

List of Subjects in 44 CFR Part 67 

Flood insurance. Flood plains. 

The proposed modified base flood 
elevations for selected locations are: 


Proposed Modified Base Flood Elevations 


Stole 

Dty/lown/oototiy 

Source of flooring 

Location 

fOepfh m tort ato* 
ground •Ctovaaon ei to* 
(NGVD) 

Existing 

Uocthc! 

Georgia 

Or? ol Lafayette Waiter County .. . _ 

Chattooga Oread-- 

Just upstream of ShattucV Industrial Onva 
Just downatro am of the confluence of 
Chattooga Creed Tributary 

•758 

•768 

•767 

•m 





M*» avafebto lor impaction as tha Gey K»u PO Box 69, Lafayette Gaocgm 

Send comment* to Monorabto E R Casque Mayor. City of Lafayette, C»y Hit. PO Box M. Lafeyrtte, Georgia 30728. 

\mrm _ I Fort Kent Town. Arooetood Courtly J Si John «war- Appro«m«t»N 700 lert along Allrad Sea* j 

I from the mtorseetton arth CMour Slree! I 


Map* avaaatoe tor inapfelion at in* New Municipal Cent*, Fort Kant Main# 

Sand comment* to Honorable Claud* Oumont, Mayor of Fort Kara, him Mumopal Confer. PO, Box 329. Fort Kam Main* 04743 


Maryland 


Hagan town. City Wsahxigton County 


Anbetam CreeA 


Mansion Run 


Downstream ol Ml Aetna Road -- 

Upstream of Mt Aetna Road ■..... —- 

Confluence arm Mamilon Run — ...- 

Oownrtraam at US 40 

Upstream corpora* Mmrta --—--- 

Approximately 800 upafream of up*mam 
corpora* let** 

Approximately 600 downstream of Cheaa* 
System Rakoad toroa not previous*? 
.denwadl 


•477 
•480 
•480 
•48t 
*481 
•481 


Nona 


•47S 

•475 

•475 

•471 

*470 

•470 


•55* 


Map* avaaaDto lor inspection at the G4y Hall. Hagerstown, Maryland 

Sand commen t * to Honorable Donald R Ffuaft. Mayor ol Hagantown. Ctfy Had. Hagerstown, Maryland 21740 


Measadxisatts 

Lowed City UdJrtn Courtly 

Concord Rwar 

Upetream t*de of Stale Route 133 (Church 

•72 





Street) 

*93 





Downstream side of Wamewt Power Com 






pany Dam 




Map* available tor nepocton al the City Had 375 Mammae* Streat Lowell. Massachusetts 

Sond comment* to Honorable Brendan Fleming. Mayor ol lowed Oty Hal, 375 Mammae* Street Lowell. Massachusetts 01852 


New Hampshire 


Claremont. C4y. SuHrven County 


Sugar Rwer 


Grand? Brood 


Broad Street/MonadnocL Dam (deectfy up- 


Confluence with Grandy Brook --- 

Appropriately 860 tort downstream of 
Ctoremonr and Conoord Rafrpad 
Confluence with Sugar River —... — 


•530 

•531 

•531 


•531 


•520 

•SJ0 

•532 


•530 


Maps avadabto tor Inspection at the Oy Hall. Qaremont, New Hampshwe 

Send comments to Honorable Chafes Pudjia. Mayor of CWemont. Oy Hat. Claremont. New Hempshee 03743 
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Proposed Modified Base Flood Elevations—C ontinued 


Sum 

C4y/town/county 

Source of loodrg 

Location 

f Depth #i teal above 
ground •Etevabon xt leaf 
(NOVO) 

Existing 

MoAhod 

i 

j 

Fartatd. Towns**. Esso County_*__ 


Phyte Lana xiledod 

Nona 

• ITS 




Farmstead Lana.. 

Nor* 

irj 

•173 



Daapeval Broo* 

Orlwxfo Orve... 

Nor* 

*172 




Kngsbndga Road . 

None 

*172 


Nape 

Send 


•t trv» ToButtng 230 f 
Thwodom Niiw*, Mayor of FerteM 230 Ferteld Road Fartwld. Now jimy 07000 


Rood. 

230 


New xmy . 


j Oroemwch. Towmhrp Gloucester County 


Clonmel Creek 


Dow mlr wm of Swpdxsborp Peuteboro 


"™T 


MO 


y«p4. trait* lor MpflCtw at «* Groom** Townehp BufcVig Broad and WeteiA Si/wtf*. G4J»:own. Now Jersey 

Send common* to Honorable Franc* A McOewfl. Mayor Of Grexnwicn. Broad and Wafnul Street*. Gfcbwtown, Now Jersey 00027 


Weelwood. Borough. Bergen CowWy 


Appr oxm wta* 200 teat MMSream of Forest 
Avenue Extension (art* prana a* not 


Approumeio* 400 tea* upefraam of Fowl 
^•wrua Extension (area pranoui^ not 


*54 

•54 


M ** «va4adte lor «*pec*on at Via Borough BuWftno. 51 Jefferson Am, Wasteood. New Jersey 

Sand comments to Henonbte Oarw* A Beflon, Mayor of Westwood. 51 Jefterson Avenue. Wrtsfwood New Jersey 07075 


i Vote. 


Brutus. Town Cayuga County _ 


Shan* 


I Owl— 


M** »r.vtaMa tor inspection at tha Brutes Town h*. 9021 North Sanoca Start, Weedxport. Naw Vote. 

Send comments to Honorable David Coyta. Town Supervisor of Brutes. 0021 North Sanaca Street Weedaport Naw Yak 13105 


From corporate texts apprtxixnalrty 0Ofr 
along Hal Road (extended) 

Conrad (uprtraam wde) __ 


•300 

•401 


•129 

•131 

•129 

•131 

•130 

•131 

*120 

•131 

•12« 

•131 

•05 

•62 

•09 

•07 

•74 

•73 

•94 

•03 

•96 

•95 

•97 

•99 

•97 

•99 

•2*0 

•207 

•230 

•225 

Nor* 

•267 

AIajxa 

rKrW 

*400 

•232 

•231 

*240 

*245 


• Vote. 


Fori Edward. VWege Waahngion Cocnty 


Hudson Atvar 


emergence wrth East Channel .. 
Approximate* 3.100 tert upefream of J 
197 


Along Bond Oea* at U 3. Room 4 (ax 


tewss xvafatte tor Impacton at tha VMage Hal. lit Broadway Fort Edward. Naw Vote. 

Sand comments to Honorable Leonard King. Mayor of Fort Etevard. Vtego Hal. 119 Broadway. Fort Edwvd. Naw Vote, 12529 


FteneyVarse._ m 


Sofatury. Townehp Bucks CouXy 


Naps a i latte Ipr 
^ comments to 


Paunac u ss m q Creek . 


Psunacuawng ( 
Thbutary No 1. 


Downstream corporate i ml* . 

Downstre am corporate texts of Borough of 
Naw Hope 

Upavaam corporate tens of Borou^i of 


Upalraam uppar Vote Road bndga. 
ITpetreem Lumtxxvte bndga._ 


Upstream River Road bodge 


Upalraam Pautecusamg Road bndga.. 
Upalraam Fteacy Date Road bndga 


Upalraam Stovers Utl Road 
Apprommairty 1.500 teal 


al tha Townahtp Butomg. Sotebury. Aenneytvarxe 

Prtnos KrxgfX, Chaawomem of tha Sotebury Board of Supervisors. P.0 Box 139. Sotebury. Panrwyfvarxa 1*930 


WNtahaAL Towmno Lehx/i County 


Jordan Creal 


*** •****• •» impaction at tha Townatxp Bu**ng 3219 McArthur Road, Wtelehe* Pwvwytvm 
J** com ments to Honorabte Edward J. Grtgon, Wtxtehel Towns** Execute*. 3219 McArtNx Road. 


Downslraam corpor a te I 


Upalraam McArthur Road Bndga 
Upalraam Lehigh Vaflay Thruway 


•264 

*264 


*274 


•200 

•267 

•272 

*200 


WMahrtL AarmayNttwa 19052 


At*ena. Qty Taylor A Jonas Counties 


*Etei Creofc _ 


Cedar Creal 


Lytte Creek.- 

Cait Claw Creal. 


Sand 


ter impaction at the Cay KeA 555 Walnut Street Abler*. Texas 
to Honorabte Ebert E Hal. Mayor of Abler*. 565 Walnut Street Alder*. Ta 


Approximately 12 wiles upateam of contH* 
ence of Carter Creek 
Downstream of lake Phantom MB Road 


proximate* 2 rules upalraam of cortex 
anca with Elm Creak) 

Corporate texts (located 15 rrxtea up- 
■beam of Industrial Boulevard 

Oownstreem of Butfate Gap Road_ 

Upalraam of Buffalo Gap Road _ 


*1j547 

•1J563 

M.061 

•1.740 

*1.902 

*1|05 


Coppai. C4y Dates A Damon Counsel 


l Erti Fork of TnrxtyRivar ‘ FM 1360. Bert** Road (dowmtraam side) i 


•439 ! 


•440 
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Proposed Modified Base Flood Elevations— Continued 



Map* avteteto lor nsterton at r>« Cd> Hail. 6ifl Copp* Road. Coppte Tro* 

Sand command to Honor** Andrew Broad Jr., Mayor ol Coppte P.O Bo> 47i, Coppte Toaaa 75019. 


Twm 

Fain ana City, flnrtarsm fYwaity 

Watt* Creok Nartteaat 

Approwmafctty *00 too* upadream of US 

Nona 

*400 




Route 79 






Upatraam of US Route 156.- 

Non® 

*412 




Upstream of Old Busty Crete Rood- 

Hoorn 

•412 


Mppa avteabto for rwp*c»on al too Cty Mte Pataaloa. Taxaa 

Sand commands to Honor** iac k Conboy. Mayor ol PM s at te. PO Draaar Z. Patoatoto. T«aa 7560V 


Rockfandg* County. 


Maury I 


CorAianca Mh Jamaa Rwr - . . 

Upstream State Route 130 bnopa -— 

Approwmaltey 600 tote downstr e am ol corv 


*723 

•724 

*730 


ituanca of Oroteon Run. 


Mapa sva**to tor mapacoon at tte County Court****. Court**** Square. Utengton. wgm* 

Sand comment* to Honor** Don Q Au*a Admroiralcr of Roc*ndg* County. Corthouaa Square. Ltoungion. Vvpn* 24450 


Smyth County 


M»>J* Fort, Hototon Rnar 


Downstream ada of Stata Route 714 
brtdga 


Upatraam ttoa ol Sntdar Branch Road 


Conftuanca ol Ntoka Crete- 

Upatraam aOa of Hickory Lana bndge 


Mapa avteab* tor tnapacfton at tte County Burtdng. Manon, Vtr^ma. 

Sand oommanto to Honor** Marvm R Parry. Smyth County Admrwtretor, PO Boa 186. Manon, Wp«a 24354. 


FcAambaa. Oly. Brook® County . 


ONO FWar 


Mapa rra*at»e tor rtspactoon at toa City Manager 4 * Offtca. Cty Hat. Foianabat. Waat Wgm* 

Sand commands to HonoraW# Adam Oataaao. Mayor of FoAanabaa, Oly HafL P O Bo* X Fotanabaa. Waat Vlrgtea 28037 

Waal Wgraa__I whaatr^ Cty. Ohio and Mantel Counhaa- - ] Wteteng Orate...™- Downstream of Ford- 

» upatraam corpora ta fcmrts 


Mapa MMM tor mptcton at toa Cty-County Boartmg 1500 Cteptna Strete. Wteten Q , Waal Vngrwa 

Sand commands to Honor** Wayna Bar*. Oty Managar of Wteteng. Cty-Courty Bufcftng. 1500 Cteptna Sc eat Wteoung, Waal Vagnw 28003 


•2.199 

•2200 

•2.205 

•2.204 

•2S10 

*2201 

•2.274 

*2.275 

•2.303 

•zx* 

Nona 

| •«. 

•704 

•w 

•707 

| *708 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director. State and 
Local Programs and Support, to whom 
authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that this rule, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. 
This rule provides routine legal notice of 
technical amendments made to 
designated special Hood hazard areas 
on the basis of updated information and 
imposes no new requirements or 
regulations on participating 
communities. 

List of Subjects in 44 CFR Pari 65 

Flood insurance, flood plains. 

(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1966), effective January 26.1969 (33 FR 


17604, November 2a I960), as amended; 42 
U.S.C. 4001 -4126; Executive Order 12127, 44 
FR 1B367: delegation of authority to Associate 
Director. State and Local Programs and 
Support) 

Issued: April 29,1963. 

Dave McLoughlin, 

Deputy Associate Director. Stale and Local 
Programs and Support 

|KR Doc IB-UK7 FUetl WIM» 843 am] 

Sit UNO COO€ 871047341 


44 CFR Part 67 

(Docket No. FEMA-6470J 

National Rood Insurance Program; 
Proposed Flood Elevation 
Determinations; Correction 

agency: Federal Emergency 
Management Agency. 


action: Proposed rule: correction. 

summary: This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations 
previously published at 47 FR 57062 on 
December 22,1082. This correction 
notice provides a more accurate 
representation of the Rood Insurance 
Study and Flood Insurance Rate Map foe 
the City of Clanton, Chilton County, 
Alabama. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik, Acting Chief. 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington. D.C 
20472 (202) 287-0230. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the correction of 
the Notice of Proposed Determinations 
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of base (100-year) flood elevations for 
selected locations in the City of Clanton, 
Chilton County, Alabama, previously 
published at 47 FR 57062 on December 
22,1982, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234), 87 Stat. 980, which 
added Section 383 to the National Flood 
Insurance Act of 1968 (Title XIII of the 
Housing and Urban Development Act of 
1968 (Pub. L 90-448)), 42 U.S.C. 4001- 
4128, and 44 CFR 67.4(a). 

Pursuant to the provisions of U.S.C 
805(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 


Management Agency hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 


standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
restrictions; of itself it has no economic 
impact. 

list of Subjects in 44 CFR Part 67 

Flood insurance. Flood plains. 

The following sources of flooding 
have been amended to as follows. The 
remainder of the Notice of Proposed 
Base Flood Elevations remains 
unchanged. 


SMfe 

COy/town/oourdy 

Sore* of feoAng 

LDNflM 

#Dvpth «i 
tort §bc*e 

ground 

EKvavonrt 

tort (NOVO) 



PoMum Creek. ... . 

>«t of Avmw North— 

a $7t 




Jutt downttrMm of Cerkm Strert. ... 

*586 



&€>&* Coon OMh_ 

Jurt upetroiffl of Old Thorrtiy Rood_-_ 

*580 

—----- 



Jc«t Of 14th Avtnur. ... 

•Wto 


(National Flood Insurance Act of 1968 (Title XIU of Housing and Urban Development Act of I960), effective January 28, 1969 (33 FR 17804 
November 28. 1968), as amended (42 VS. C 4001-4128); Executive Order 12127. 44 FR 19367; and delegation of authority to the Assodute 

Director) 

Issued: April 29.1983. 

David McLaughlin, 

Deputy Associate Director, State and Local Programs and Support 

rtoc Ky YMSA Fifed ft45 an) 

muingcooe eris-os* 


*4 CFR Part 67 


(Docket No. FEMA-64701 

National Flood insurance Program; 
Proposed Flood Elevation 
Determinations 

agilhcy: Federal Emergency 
Management Agency. 
action: Proposed rule; revision. 


summary: Technical information or 
comments are solicited on the proposed 
wse (100-year) flood elevations listed 
below for selected locations in the Town 
of Maplesville, Chilton County, 

Alabama. 

Due to recent engineering analysis. 
ni$ proposed rule revises the proposed 
determinations of base (100-year) flood 
Wevatjoru published in 47 FR 57062 on 
December 22.1962 and in the 
dependent Advertiser on November 
A and November 3a 1982 and hence 
ruTs V ^° 8e preVl ' 0US, y Polished 

The period for comment will be 
inety (90) days following the second 
ijf, ‘ lCi,ti <>n of this notice in a newspaper 

ocal circulation in the above-named 


addresses: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
flood elevations are available for 
inspection at Town Clerk's Office. Town 
Hall, Main Street. Maplesville. Alabama 
36750. 

Send comments to: Mayor Aubrey C. 
Morrison or Mr. Jesse J. Hayes. Jr., Town 
Councilman. Town Hall, P.O. Box 9, 
Maplesville. Alabama 36750. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mruzik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division. Federal Emergency 
Management Agency, Washington. D.C. 
20472. (202) 287-0230. 

SUPPLEMENTARY information: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in the 
Town of Maplesville in accordance with 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L 93-234), 

87 Stat. 980, which added Section 1363 
to the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L 
90-448), 42 U.S.C. 4001-4128. and 44 CFR 
67.4(A). 

These base (100 year) flood elevations 
are the basis for the flood plain 
management measures that the 


community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b). the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
Standards, the elevations prescribe how 
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high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 


requirement; of itself it has no economic 
impact. 


List of Subjects in 44 CFR Part 67 

Flood insurance, flood plains. 

The proposed base (100-year) flood 
elevations are: 


SOI* 


Cty ■'town‘county 


Souc* OT ItooOng 


#0*pm n 


nil * 

m (m< 

CNGVOl 


Town or MaptawHS*. Ctfrtoun County. 


Byrd Greet. —....- 

UHe MiAwrry Cruet. 

Ujfcerry C/»efc..„ 


JuM downeMm of •won Cenfrtf Ck* ReAroed 
of Farm Rood 


Approiomolwy ISO to* dowmtreom or SUM Hqnwey 
22 - 

Appr ow me C ty *00 Nm< upttreem o* Stele I ig0e^» 22 
At *ou»hee»iem corporate fcmfle epproaifnet^y 50 (eel 
north or me mtereecoon or «noe Central G*/f 
Relroed end Lea Broedheed Roed 


(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act of 1988). effective January 28. I960 (33 FR 17804. 
November 28, 1968), as emended (42 U.S.C. 4001-4128); Executive Order 12127. 44 FR 19307; and delegation of authority to the AssocUr 
Director) 

Issued: April 29. 1983. 

David McLaughlin. 

Deputy Associate Director. State and Local Programs and Support . 

\HL Doc W-m» FUad 5-JM3: S4A *») 

BtLLtMO COOC S71S-OJ-4I 


44 CFH Part 67 

(Docket No. FEMA-6470) 

National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule: revision. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the City 
of Oxford. Calhoun County. Alabama. 

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 
elevations published in 47 FR 57062 on 
December 1.1982, and in the Oxford Sun 
on November 24 and December 1,1982. 
and hence supersedes those previously 
published rules.. 

dates: The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in the above-named 
community. 

ADDRESS: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
flood elevations are available for 
inspection at the City Administrator** 


Office. City Hall. 100 Choccolocco 
Street. Oxford Alabama 36203. 

Send comments to: Mayor Thurman 
Whitmore or Mr. Tom Simpson. City 
Administrator, City Hall. P.O. Box 3383. 
Oxford Alabama 36203. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik, Acting Chief. 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 
Management Agency, Washington, D.C 
20472. (202) 287-0230. 

supplementary information: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in the 
City of Oxford, in accordance with 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L 93-234). 

87 StaL 980. which added Section 1363 
to the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L 
90-448), 42 U.S.C. 4001-4128, and 44 CFR 
67.4(A). 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NF1P). 

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 


buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

List of Subjects in 44 CFR Part 67 

Flood insurance. Flood plains. 

The proposed base (100-year) flood 
elevations are: 


it ss*s 
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Sum 

C* *y/loom/county 

Source of FlooOng 

Location 

fOepOttn 
Nat oocv* 

ground 

m foot 
iNGVOt 

mi ..... 

Cay of Oxlord. CNTkxjo County .... 


fcji jr. _uy a. 

*005 



Snow OaA .. 

upatraam of tntorvfitto Hgiwy *Q ... T 

•612 




Jutf downoVoam ot Snow Streot ___... 

•S10 



finfcUri . 

Met upitroom of U & ragrvwtr 70 and 43 1 

*623 



Boding Springs Branch 

Juai upetraam of U S 7a mH aai 

*632 



Pam Croat.. . . 1 

ApproornaUfy 90 to* downatream of McOamaf Shea* 

•t*2 



HoiMon Oeea _ | 

Appro amatory 350 toot dovnotraam of SouPwm Rad- 

•M7 




way 




DaArmamntie Branch 

Appronmufy 100 Mat nwtraam of corpora* arm*. 

•o?7 


(National Flood Insurance Act of 1908 (Title XIII of Housing and Urban Development Act of 1968), effective January 28, I960 (33 FR 17804, 
November 28, 1988), as amended (42 U.S.C. 4001-4128); Executive Order 12127. 44 FR 19387; and delegation of authority to the Associate 

Director) 

Issued: April 29. 1983. 

David McLaughlin, 

OefHtty Associate Director. State and Local Programs and Support. 

|W Due ftt-utio Piled *-a>sr *4& mk] 

■ujNocooctro-tMi 


44 CFR Part 67 


(Oocket No. FEMA-6499) 


National Flood Insurance Program; 
Proposed Flood Elevation 
Determinations; Correction 


agency: Federal Emergency 

Management Agency. 

action; Proposed rule; correction. 


Summary; This document corrects a 
Notice of Proposed Determinations of 
base (100~year) flood elevations 
previously published at 48 FR 10880 on 
March 15.1983. This correction notice 
provides a more accurate representation 
of the Flood Insurance Study and Flood 
Insurance Rate Map for the Township of 
Lebanon. Hunterdon County. New 
Jersey, 

*OR FURTHER INFORMATION CONTACT: 

Dr Brian R. Mrazilt, Acting Chief. 
Engineering Branch. Natural Hazards 
Division. Federal Emergency 
Management Agency, Washington. D.C 

20*72. (202) 287-0230. 


supplementary information: The 

federal Emergency Management 
Agency gives notice of the correction to 
we Notice of Proposed Determinations 
of base (100-year) flood elevations for 
•elected locations in the Township of 
Lebanon. Hunterdon County. New 
;***>'• ptwiou5 ly published at 48 FR 
7®° on March 15,1963. in accordance 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L 93-234), 

, Stat, 980. which added Section 1383 
iL«^ ationa * Wood Insurance Act of 
M (Title XIII of the Housing and 
^rban Development Act of 1968 (Pub. L 
U.S.C. 4001-4128. and 44 • 


Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impacL 

List of Subjects in 44 CFR Part 67 
Flood insurance, Flood plains. 


Source of 
■DOfing 

Location 

tMvation 

loot 

National 

Geodetic 

vertical 

datum 

South Branch 
Raman Rmk 

OONRAJL (upatnoam «da) 

*411 

Spruce Run. _ 

Approamatafy SO foal up- 
«ream of 2nd Prtvo* 
Onva ftpatiaam wdel 

*327 

Wrought* froofc 

Moal domrtut/n corpora* 

*293 


Ntd* 

Aporoa*r**fy 60* upnroam 
of upaa*a* oroaaing of 
Buffato Nohow Road U*>- 
•troam oido) 

*447 


(National Flood Insurance Act of 1968 (Title 
XIII of Housing and Urban Development Act 
of 1968), effective January 28. I960 (33 FR 
17804, November 28,1968), as amended; 42 
U.S.C 4001-4128; Executive Order 12127, 44 
FR 10367; and delegation of authority to the 
Associate Director) 

Issued: April 29.1983. 

Davo McLoughlin, 

Deputy Associate Director; State and Local 
Programs and Support 

FX Doc. 03-1 mi Filed 4-2043; *46 am) 

billinq COOC 


44 CFR Part 67 

(Docket No. FEMA-63731 

National Flood Insurance Program; 
Revision of Proposed Flood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency 
action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
modified base (100-year) flood 
elevations shown on your community's 
preliminary Revised Flood Insurance 
Rate Map (FIRM). 

Due to recent engineering analysis, 
this proposed rule revises the proposed 
modified determinations of base (100- 
year) flood elevations published in the 
Federal Register at 47 FR 34799 on 
August 11,1982, and hence supersedes 
those previously published ruies. 
oates: The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in each community. 
addresses: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
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flood elevations are available for review 
at the office of the Public Works 
Director. City Hall. 105 West Juan Linn. 
Victoria, Texas. 

Send comments to: Honorable Ted B. 
Reed, Mayor of Victoria. P.O. Box 1758, 
Victoria. Texas 77901. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik, Acting Chief. 
Engineering Branch, Natural Hazards 
Division. Federal Emergency 
Management Agency. Washington. D.C. 
20472. (202) 287-0230. 

SUPPLEMENTARY information: Proposed 
modified base (100-year) flood 
elevations are listed below for selected 
locations in the City of Victoria. Victoria 
County. Texas, in accordance with 
Section 110 of the Flood Disaster 
Protection Act of 1973 (Pub. L 93-234). 

87 Stat. 980, which added Section 1383 
to the National Flood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L. 
90-446)), 42 U.S.C. 4001-4128. and 44 
CFR 67.4(a). 


These elevations, together with the 
flood plain management measures 
required by Section 60.3 of the program 
regulations, are the minimum that are 
required. They should not be construed 
to mean the community must change 
any existing ordinances that are more 
stringent in their flood plain 
management requirements. The 
community may at any time enact 
stricter requirements on its own, or 
pursuant to policies established by other 
Federal. State, or regional entities. 

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 


have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1383 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

List of Subjects in 44 CFR Part 87 

Flood insurance. Flood plains. 

The proposed modified base (100- 
yeAr) flood elevations are: 


OtWtown/county 


Sourc# of flOttSng 


location 


#Dap* * Nat ato** 
ground. *EJa««fton « 
(NOVO) 


Eutftng 


Victor*. Oly. Victoria County. 


Lorm Traa Oaafc . 


ApproasnaWy 3.100 upatroam of down 


Spnrg Qraafc... 


Southern Pacific RaSroad (upstream ada) 

Houston Highway (upataam •«*) -— 

lanora 0mm (txtondod).. 


Downatjaam corporate Smite --- 

Confluence of Waportng OaaS. North OiA 


D6 

•101 

•75 


(National Flood Inauiance Act of 1968 (Title XIU of Hooting and Urban Development Act of 1968), effective January 2a 1969 (33 FR 17804. 
November 28. 1968). as amended: 42 VS.C. 4001-1128: Executive Order 12127. 44 FR 19387; end delegation of authority to the A.soci.t* 
Director) 

Issued: May 8, 1963. 

Dave McLoughlin, 

Deputy Associate Director , State and Loco / Programs and Support. 

(FR Doc KM3*H2 Filed 3-30-03; *43 am| 

BILLING COOC *71S-03-M 


44 CFR Part 67 
l Docket No. FEMA -64991 

National Flood Insurance Program; 
Proposed Rood Elevation 
Determinations; Correction 

agency: Federal Emergency 
Management Agency. 

action: Proposed rule; correction. 

summary: This document corrects a 
Notice of Proposed Determinations of 
base (100-year) flood elevations 
previously published at 48 FR 10880 on 
March 15, 1983. This correction notice 
provides a more accurate representation 
of the Flood Insurance Study and Rood 


Insurance Rate Map for the Township of 
Lebanon. Hunterdon County. New 
Jersey. 

FDR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch. Natural Hazards 
Division, Federal Emergency 
Management Agency. Washington, D.C 
20472, (202) 287-0230. 

SUPPLEMENTARY INFORMATION: The 
Federal Emergency Management 
Agency gives notice of the correction to 
the Notice of Proposed Determinations 
of base (100-year) flood elevations for 
selected locations in the Township of 
Lebanon, Hunterdon County, New 
Jersey, previously published at 48 FR 
10880 on March 15.1983. in accordance 
with Section 110 of the Rood Disaster 


Protection Act of 1973 (Pub. L 93-234), 
87 Stat. 980, which added Section 1363 
to the National Rood Insurance Act of 
1968 (Title XIII of the Housing and 
Urban Development Act of 1968 (Pub. L 
90-448)). 42 U.S.C. 4001-4128. and 44 
CFR 67.4(a). 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director. Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic Impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1363 forma the basis for new 
local ordinances, which, if adopted by a 


33SS2 SS 
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local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances In accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

list of Subjects in 44 CFR Part 67 


Flood insurance, Flood plains. , 


SWCI Of SOO(SftQ and lOCIflOfl 

Etotobon 
m to*, 
nation* 
goodate 
y*uc* 
datum 

Soar Brant* Ranftan Rivor 



*327 

COiRWL (teafroam ode). 

•411 

Hoftmana Ooaamg Rood (uftotraam) .__ 

•442 

AcprowmlNi f 300 to* of conflu¬ 


ence of uato 0roo*. 

•451 


•4S7 

Upwrttom corporal* UrVti.. .... . 

•40« 

^•^rtoang FW*r 


Stito Routo 31 Aocta Road (upatraom 


•atol 

*346 

s Road (upatraom *do; -- 

•357 

Foottmdga idownstraam ada). 

•364 

Accra****** ISO to* downa»**m of oorv 


of Dairy Ritl . 

*377 

Horn* Rood fupafraam wto) __ 

*364 

Uomtot Hi Road <i 4 *#®am teda)_ 

•365 

Pr* Rood (upMraam Mto) 

•413 

Upwream corporal* tentv .. 

•424 

SfttxaRon 

Va* Syckafa Com* Rood 

•276 

CcrtWico of Rodry Run. 

•302 

Apgroamat*y SO to* tfKiroam of 2nd Ptv 


Onto (upaooam aato) . 

•327 

corporal# toms .. 

•365 

*«ry A* 

CorAianco o*i Sfvun* Run 

•302 

kJp^rrtatoly 75 to* upatroam of CON- 

RAIL ....... o 

•336 

***** 0°to (doonafroam od#9 ._ 

•426 

***> Run Rood hJpUraom «da) _ 

•473 

Mxcnornatofy i, 23 S fa* upaooam of Rocky 

R* Road- r_ 

•S30 

Brook 


ConOuanoa «*h Sprue* Run Raoono*- 

•275 

Routo 3t (uotvaam aatol 

•276 


•263 

f^nyraai* fcofendpe (upotraom *dN_ 

*365 

«W"Mrn locSndQO (dewmotraom ode) _ 

•440 

Npronrroiaiy 90 tpunon of uptfraam 


Of Buffalo Hokov Road (up- 


toeam aato) 

•467 

— 


JJjjjjttonal Flood Insurance Act of 1968 (Tide 
of Housing and Urban Development Act 


of 1968). effective January 28.1969 (33 FR 
17804, November 28.1968), as amended. 42 
U.S.C. 4001-4128; Executive Order 12127,44 
FR 19387; and delegation of authority to tho 
Associate Director) 

Issued; May 11,1983. 

Dave McLoughlin, 

Deputy Associate Director. State and Local 
Programs and Support 

|FR Doc. a».1MMS FU«d S MS an) 

MUJMO COOC 67IS-0S-4I 


44 CFR Part 67 

(Docket No. FEMA-6499J 

National Flood Insurance Program; 
Revision of Proposed Rood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 
action: Proposed rule. 

summary: Technical information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in 
Wyoming County, West Virginia. 

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 
elevations published in the Federal 
Register at 48 FR 10888 on March 15. 
1983, and hence supersedes those 
previously published rules. 
date: The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in each community. 
adoresses: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
flood elevations are available for reveiw 
at the Office of the County Clerk, 

County Courthouse, Pineviile, West 
Virginia. 

Send comments to: Honorable 
William W. Bailey. President of the 
Wyoming County. Board of 
Commissioners, P.O. Box 309, Pineviile, 
West Virginia 24874. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik, Acting Chief, 
Engineering Branch, Natural Hazards 
Division, Federal Emergency 


Management Agency, Washington, D.C. 
20472, (202) 287-0230. 

supplementary information: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in 
Wyoming County, West Virginia, in 
accordance with Section 110 of the 
Flood Disaster Protection Act of 1973 
(Pub. C. 93-234), 87 Stat. 980, which 
added Section 1383 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 
Act of 1968 (Pub. L 90-448)), 42 U.S.C. 
4001-4128, and 44 CFR 67.4(a). 

These base (100-year) flood elevations 
arc the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 

These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance on existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b). the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1363 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction within the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in pompliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement: of itself it has no economic 
impact. 
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List of Subjects in 44 CFR Part 67 

Flood insurance, Flood plains. 

The proposed base (100-year) flood 
elevations are: 


Source of floodng r*J location 


a Depth 
In Net 




(NOVO) 


Guyendofle River 

Downstream County Boundary —- - 

Dowreireem of RO Bailey Dam,.. -- 

Appraemaiely 20 mica dowmtreem of 

Lanc« Branch -.-—— - 

Downstream of Cct**y Route 10-7 

Upstream of NortoWi A Western Ratoey - 

Upstream of County Route l«0 -- 

Upatraam of County Roma it .. 

Upatraam of Sta»a Route tO --——- 

Upatraam of Stata Route 16 Ftoametream 


Upatraam of County Route 41 


Upatraam of County Routa 114^. 
Upatraam of County Routa 16-2 - 

Upatraam corpora*# fcraia-~. 

Lauraf Fork 


Upatraam of County Routa 30- - 

Downstream of SUN Route 10 --- 

Lauraf For*. (Revenackh Raacft) 

Upatraam of County Routa 34 - 

Laiaaf Fork (Qian fiogwi Reechfr 

Upatraam of Nodoft 6 Western Rahway (lal 
oroMtng) 


UpUrvam of Ncno* « wwn Hjtwy 

(2nd oroaatng) -,-.—— 

Appranmalety O B rrda upatraam of Norfcfl 

A Waatam Rariway (2nd crossing) - 

tar Fork 

Appronmalaty 0 46 mfle doamatraam of 


At oonltuanca of McDonald Mfl Creak - 

Upatraam of Stata Routa 971 
Approalmatafy 026 m4a upatraam Norkrtk A 


Milam Fork: 

Confluence w»m Lauraf Fork - 

Upatraam of Abandoned Railway - 

Upaaaam of NortoR A Waatam Railway . 
Upatraam of Comity Routa 5- 


Approodmatoty »W mlaa upatraam of 

County Rout# S-... .... .... 

Indian Crack 

Approwmatafy 127 
Turkey WaCow Road 


Upatraam of Tuftay Walow Road 


Upatraam of moat upatraam Pnvpta Road 
Apprommatcfy 200 «aat downstream of Stata 

Room is--— 

Slab Fork: 

Downstream corporate MM- 


••67 


•1.162 

•1,181 

•U11 

•1239 

•1367 

•1296 

*1/444 

*1,479 

•1.510 

•1.525 

•1.566 

•1279 

•1251 

•1.363 

•1.756 


•i,ai3 

•1.623 

•1639 


•1215 

•1220 

•1234 

•1241 

•1.730 

•1,757 

*1.794 

*1,805 

•1,623 


•1.289 

•1262 

•1.508 

•1656 

•1.502 


(National Flood Insurance Act of I960 (Title 
XIII of Housing and Urban Development Act 
of 1960), effective January 28.1969 (33 FR 
17804, November 28.1968). as amended; 42 
U.S.G 4001-4128; Executive Order 12127, 44 
FR19387; and delegation of authority to the 
Associate Director) 

Issued: May 11.1983. 

Dave McLaughlin, 

Deputy Associate Director. State and Local 
Programs and Support 

(TO Doc W-130*4 FUcd VSMM 645 am) 

BILLING COOt 4716-03-18 


44 CFR Part 67 

(Docket No. FEMA-6499) 

National Flood Insurance Program; 
Revision of Proposed Flood Elevation 
Determinations 

agency: Federal Emergency 
Management Agency. 

action: Proposed rule. 

summary: Technical Information or 
comments are solicited on the proposed 
base (100-year) flood elevations listed 
below for selected locations in the City 
of Princeton, Mercer County, West 
Virginia. 

Due to recent engineering analysis, 
this proposed rule revises the proposed 
determinations of base (100-year) flood 
elevations published in the Federal 
Register at 48 FR 10888 on March 15, 

1983, and hence supersedes those 
previously published rules. 
oate: The period for comment will be 
ninety (90) days following the second 
publication of this notice in a newspaper 
of local circulation in each community. 

addresses: Maps and other information 
showing the detailed outlines of the 
flood-prone areas and the proposed 
flood elevations are available for review 
at the Municipal Building. Princeton. 
West Virginia. 

Send comments to: Honorable Emory 
J. Reaser. Mayor of the City of Princeton, 
Municipal Building, Princeton, West 
Virginia 24740. 

FOR FURTHER INFORMATION CONTACT: 

Dr. Brian R. Mrazik. Acting Chief, 
Engineering Branch. Natural Hazards 
Division, Federal Emergency 
Management Agency. Washington . D.C. 
20472, (202) 287-0230. 

supplementary INFORMATION: Proposed 
base (100-year) flood elevations are 
listed below for selected locations in the 
City of Princeton, Mercer County, West 
Virginia, in accordance with Section 110 
of the Flood Disaster Protection Act of 
1973 (Pub. L 93-234), 87 Stat. 980, which 
added Section 1383 to the National 
Flood Insurance Act of 1968 (Title XIII of 
the Housing and Urban Development 
Act of 1988 (Pub. L. 90-448)), 42 U.S.C. 
4001-4128, and 44 CFR 67.4(a). 

These base (100-year) flood elevations 
are the basis for the flood plain 
management measures that the 
community is required to either adopt or 
show evidence of being already in effect 
in order to qualify or remain qualified 
for participation in the National Flood 
Insurance Program (NFIP). 


These modified elevations will also be 
used to calculate the appropriate flood 
insurance premium rates for new 
buildings and their contents and for the 
second layer of insurance in existing 
buildings and their contents. 

Pursuant to the provisions of 5 U.S.C. 
605(b), the Associate Director, to whom 
authority has been delegated by the 
Director, Federal Emergency 
Management Agency, hereby certifies 
that the proposed flood elevation 
determinations, if promulgated, will not 
have a significant economic impact on a 
substantial number of small entities. A 
flood elevation determination under 
Section 1383 forms the basis for new 
local ordinances, which, if adopted by a 
local community, will govern future 
construction with the flood plain area. 
The elevation determinations, however, 
impose no restriction unless and until 
the local community voluntarily adopts 
flood plain ordinances in accord with 
these elevations. Even if ordinances are 
adopted in compliance with Federal 
standards, the elevations prescribe how 
high to build in the flood plain and do 
not proscribe development. Thus, this 
action only forms the basis for future 
local actions. It imposes no new 
requirement; of itself it has no economic 
impact. 

List of Subjects in 44 CFR Part 67 

Flood insurance. Flood plains. 


The proposed base (100-year) flood 


elevations are: 


Source N 
Floodng 

Location 

fOepthe 

Malabo** 

■ . •" 
•fw.iU* 
miss' 
pIGVO) 

Brash Creek _ 

_ Downstream corporate 

Mia 

*2.38l 


Downstream Thom Street 

mb* 

•2.M8 


Upstream Bnck Street 

•2.381 


bndge 

Upstream Ingleede Road 

•2J« 


bridge 

Upstream corporate ferrsts ... 

*2JW 

Dave* Fork. .. 

_ At confluence with Brush 

Creek 

•JJ6S 


Upstream Athens Road 



bridge. 

Upstream Thom Beeef 

•L38I 


bndge 

Approaametefty 10 mfte up¬ 
stream Ponce Street 
Bndge. 

•22* 

GUOy Fork.. 

........ At confluence wflh Bnah 

Creek 

*2J81 
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(National Flood Insurance Act of 196a (Title Xlll of Housing and Urban Development Act of 1908). effective January 28. 1989 (33 FR 17804 
November 28. 1968). as amended; 42 U.S.C. 4001-4128; Executive Order 12127. 44 FR 19367; and delegation of authority to the Associate 

Director) 

Issued: April 29. 1983. 

Dave Me Lough tin. 

Deputy Associate Director. State and Local Programs and Support . 

ink Due. SEISMS nW V2»41 a45 Jim] 

BJILIWO cooc sns-OJ-H 


DEPARTMENT OF TRANSPORTATION 
Coast Guard 
46 CFR Part 67 

Maritime Administration 
46 CFR Parts 221 and 355 

ICG0 82-1031 

Change in Interpretation of Section 2 
of the Shipping Act, 1916, as 
Amended, for Coastwise Trading 

Purposes 

agency; Maritime Administration. 
(MARAD) and Coast Guard, DOT. 
action: Notice of Withdrawal of 
Advance Notice of Proposed 

Rulemaking. 

Summary: Notice is hereby given of the 
withdrawal of the advance notice of 
proposed rulemaking (ANPRM) that 
would have permitted a change in the 
interpretation of Section 2 of the 1916 
Act for coastwise trading purposes. The 
ANPRM was published in the Federal 
Register on November 4.1982 (47 FR 
49990) MARAD and Coast Guard have 
determined that the proposed change in 
the longstanding interpretation of 
Section 2 of the 1916 Act cannot be 
accomplished without a change in the 
law. 

F0 * * FURTHER INFORMATION CONTACT. 

Ms. Don3 Lansberry. Office of the Chief 
Counsel. Maritime Administration. (202/ 
426-5711), or CDR John Distin, Maritime 
And International Law Division. United 
States Coast Guard (202/428-1527). 
SUPPLEMENTARY INFORMATION: An 
ANPRM seeking comments on a 
proposed change in the interpretation of 
Section 2 of the 1916 Act was published 
tn the Federal Register on November 4. 
19&! (47 FR 49990) with comments due 
January 3,1983. On December 30. 

*982 a notice was published extending 
; comment period to January 24.1983 
t4? FR 58314). 

^fflton 2 of the 1916 Act. as amended 
® ^ S.C. 802). sets forth U.S. citizen 
ownership and control requirements for 
^urporations and other forms of 
usiness entities which own vessels to 
e operated or that are operating in the 
coastwise trade. Based upon the 


statute, its legislative history, and 
various court decisions relating to the 
requirements of Section 2 of the 1916 
Act, MARAD and Coast Guard require 
the legal title owner and the beneficial 
owner of such vessels to be U.S. 
citizens. The ANPRM addressed a 
proposal submitted to MARAD and 
Coast Guard. Department of 
Transportation, concerning the agencies' 
interpretation of the citizenship 
requirements for equity investors in 
leveraged lease financings. The 
proponent stated that since the stock of 
major U.S. corporations is traded on the 
U.S. stock exchanges, foreign purchases 
of publicly traded stock can result in the 
loss of Section 2 citizenship of these 
banks and other financing institutions. 

Because of this loss of Section 2 
citizenship and the resultant sale of the 
equitable interest in the vessels to avoid 
loss of coastwise trading privileges, 
recapture of tax benefits can occur. It 
was maintained that based on the 
potential for recapture of tax benefits, 
some major banks and financial 
institutions may be reluctant to 
participate in future vessel financings 
possibly causing a shortage in funds 
available for vessel construction. 

The proposal was limited to typical 
ship leveraged lease transactions in 
which any bank wishing to participate 
as a vessel owner in tax benefits 
establishes a trust with a passive U.S. 
citizen as trustee and itself as 
beneficiary. If it appears at some point 
that the bank's stockholders may not be 
75% U.S. citizens required for coastwise 
trade vessel ownership, the bank forms 
a limited partnership as beneficiary of 
the trust and sells part of its interest in 
the trust to a U.S. citizen general 
partner. The partnership was stated to 
be in compliance with the new Vessel 
Documentation Act (VDA) which no 
longer requires all partners to be U.S. 
citizens. However, the VDA did not 
change the ownership requirements for 
vessels engaging in the coastwise trade. 
The proponent asked that the agencies 
permit this arrangement for ownership 
of vessels in the coastwise trade 
provided the noncitizen bank limited 
partner could not exercise control of the 
vessel and it only took a financing 
return (interest) on its ownership of the 
vessel plus the tax benefits of vessel 


ownership. No other commenter, 
however, approved of this use of the 
VDA partnership provision. 

Most said this use of the partnership 
provision was not permissible under 
Section 2 of the Shipping Act. The 
proposal has been considered with and 
without the partnership aspect. 

Comments 

Summary 

Approximately forty comments were 
received from members of Congress, law 
firms, U.S. shipping companies, and 
maritime associations and committees. 
The bank that submitted the proposal 
also commented. 

Twenty-nine commenters said or 
implied that Section 2 sought to limit to 
25% foreign participation in equitable 
ownership of vessels entitled to operate 
in the coastwise trade. Many claimed 
that the stock ownership provision in 46 
U.S.C. 802(c) which addressed voting 
power and stock ownership apart from 
voting power, was clear evidence that 
equity ownership as well as control 
must meet the 75% citizenship test. Five 
members of the Congress stated in a 
joint letter referring to Section 2 that 
"The proposal contemplated in the 
ANPRM cannot legally be adopted as a 
matter of law unless the law is changed 
to permit such a course of action." Many 
recited the legislative history of Section 
2 of the 1916 Act and referenced court 
decisions, including Meacham Corp . v 
United States. 207 F.2d 535 (4th Ctr. 

1953), cert, dismissed 348 U.S. 801. 

(1954). as a basis for finding the 
proposal unacceptable as a matter of 
law. In addition, some comments cited 
cases stating that agencies cannot 
"exceed their authority when they 
promulgate rules or regulations that are 
inconsistent with the statutory 
mandate." 

Twelve commenters said that the 
participant with the greatest financial 
stake has real control of the vessel even 
if the various documents purport to 
deprive that party of control. Two 
commenters believe that the trustee is 
required by law to consider the 
noncitizen bank's interests which will 
give Ihe bank "control" of a prohibited 
kind. One comment said allowing such 
an arrangement would permit a 
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corporation (the bank) to avoid the 
requirement* on stock ownership which 
the drafters of Section 2 took such care 
to impose and which can only be eased 
by the Congress. Another said the 
proposal would enable foreigners to 
benefit from a U.S. subsidy program. 
Several said the national interest 
required the coastwise trade to be 
reserved to citizens to ensure the 
availability of a U.S. owned fleet. 

Two commenters favored the proposal 
as helping to ensure availability of 
financing. Eight said they would 
consider a more limited proposal to 
ensure the largest number of potential 
participants in vessel financing. Two 
commenters said that equity and control 
are not synonomous and. if done with 
careful limitations, the permissible 
percentage of foreign equity could rise 
above 25%. 

Seven commenters said there was no 
shortage of financing available for 
viable shipbuilding projects and some 
said there was no shortage of coastwise 
qualified vessels. Two commenters said 
that it was possible for a publicly traded 
corporation to protect itself against 
excessive foreign participation and one 
provided a document used by at least 
one vessel owning corporation that sets 
forth such protection. 

Discussion 

MARAD and Coast Guard are 
unaware of any current or projected 
shortage of private funds for viable 
construction projects for ships to be 
operated in the coastwise trade. No 
financing institution other than the 
proponent responded to the ANPRM. 

MARAD is aware of instances where 
major corporations have called in 
unrestricted stock and reissued stock 


with foreign ownership restrictions to 
avoid losing coastwise trade entitlement 
for its vessels. Accordingly, any 
institution wishing to participate in 
vessel ownership and willing to issue 
restricted stock is able to protect against 
inadvertent loss of coastwise trade 
entitlement on account of foreign stock 
purchases, and therefore avoid toss of 
tax benefits. 

Finally, although some question was 
raised by the law firm and the bank 
offering the proposal as to whether 
MARAD and Coast Guard properly 
interpreted the proposal in the ANPRM. 
it is clear that the proposal submitted 
encompassed foreign equitable 
ownership in a U.S. flag vessel operating 
in the U.S, coastwise trade in excess of 
25%. 

Supplementary Proposal 

As part of its January 19,1983 
comment contained in the docket, the 
proponent submitted another proposal 
which would permit equity in excess of 
25% to be held by non-citizens. The new 
proposal dropped the partnership format 
and limited the applicability of the 
proposed regulation to regulated banks 
which receive only a financing return 
(interest) with no share of the profits. 
There would be. however, some 
indemnification of the nominal 
participants against losses. Limiting the 
coverage to regulated banks was 
purported to provide an objective limit 
on the scope of the proposed change 
from past Section 2 interpretations. 

Although not requested by the 
agencies, the revised proposal was 
circulated to others who commented on 
same to the agencies. Two commenters 
supported and one would consider such 
an arrangement. Tw'o said it was subject 


to the same Section 2 objections as the 
original proposal and should fail. 

Discussion 

The revised proposal is subject to the 
same problems as the original proposal 
No shortage of private funds for ship 
construction for these types of projects 
has been identified; stock ownership 
arrangements are available to protect 
against inadvertent los9 of U.S. 
citizenship status by financial 
institutions; and greater than 25% 
foreign equity ownership in vessels 
engaged in the coastwise trade is 
contrary to section 2. 

Conclusion 

The agencies' ultimate conclusion is 
that the proposal set forth in the 
ANPRM and the supplementary 
proposal which permit in excess of 25% 
non-citizen equity ownership in vessels 
engaged in coastwise trading are not 
permitted by Section 2 of the Shipping 
Act. Therefore, the agencies cannot 
change their longstanding interpretation 
of Section 2 of the Shipping Act. Such 
change requires legislation. 

Advance Notice of Proposed 
Rulemaking CC 62-103 is withdrawn No 
further rulemaking on this subject is 
under consideration. 

(75 Stat 766 (46 U.S.C 841(a)); 94 Slat. 3456 
(46 U S.C 65v).) 

Dated: May 4.1983. 

Clyda T. Lusk. Jr.. 

Roar Admiral US. Coast Guard. Chief \ Office 
of Merchant Murine Safety. 

Georgia P. Stamas. 

Secretary. Maritime Administration . 

IF* Doc. M-13001 FUi*d 5-KHB *45 *m| 
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Notices 


Federal Register 

Vo!. 48. No. 100 
Monday. May 23, 1963 


Ttw section of ttie FEDERAL REGISTER 
contains documents other than rules or 
proposed rules that are applicable to the 
put>i»c. Notices of hearings and 
rvostigations. committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
app.caUons and agency statements of 
organization and functions are examples 
of documents appearing in this section 


DEPARTMENT OF AGRICULTURE 

Animal and Plant Health Inspection 

Service 

[Docket No. 82-3211 

Khapra Beetle Eradication Program; 
Finding of No Significant Impact 

agency: Animal and Plant Health 
Inspection Service. USDA. 
action: Notice of Finding of No 
Significant Impact. 

Summary: The Animal and Plant Health 
Inspection Service has prepared an 
environmental assessment for the 
proposed khapra beetle eradication 
program in Elizabeth and Jersey City. 
New Jersey. On the basis of the 
assessment, the Animal and Plant 
Health inspection Service has 
determined that no significant adverse 
impact on the environment of the areas 
will result from the implementation of 
any of the identified alternatives. 
Therefore, and environmental impact 
statement (EIS) on this program will not 
he prepared. 

*0* FURTHER INFORMATION CONTACT: 

Richard L Cowden. Field Operations 
Support Staff. Plant Protection and 
Quarantine. Animal and Plant Health 
Inspection Service, Room 663 Federal 
Building, 6505 Belcrest Road. 

Hyattsville, MD 20782. (303) 436-6295. 
supplementary information: The 
Animal and Plant Health Inspection 
Service (APHIS) of the United States 
Department of Agriculture (USDA), in 
cooperation with the New Jersey 
Department of Agriculture (NJDA). 
intend to eradicate an outbreak of 
khapra beetle on two infested premises 
n Elizabeth and Jersey City. New 
Jersey. If these infestations are not 
Radicated, it could have a significant 
adverse effect on International, national, 
and local agriculture and 
commerce due to damage to plant 


products, control costs, increased costs 
to consumers, and decreased exports 
due to quarantine action by foreign 
governments. 

Khapra beetle. Trogoderma granarium 
Everts, is considered to be the most 
destructive stored product pest in the 
world. If feeds on most stored plant 
products and some animal products and 
derivatives. The pest occurs in Asia, the 
Middle East, and Africa. It is also found 
in protected environments in Great 
Britian and Germany. The economic 
importance of the Khapra beetle is well 
documented in scientific literature. 

Surveys for khapra beetle infestation 
have been conducted since the 1950's. 
The beetle was found in California in 
1953 and subsequently in Arizona. New 
Mexico. Texas, and adjacent areas of 
the Republic of Mexico. It was 
eradicated from this country primarily 
by methyl bromide fumigation of 
infested premises. This operation 
required several years and large 
expenditures to accomplish. Other than 
these infestations and infestations found 
at ports-of-entry on import products, the 
nation has been free of this pest until 
October 30.1980, when a khapra beetle 
infestation was detected at a spice 
company premises in Moonchie, New 
Jersey. Between that time and March 
1963, 28 Khapra beetle infested 
properties were found at scattered 
locations within the United States. 
Sixteen of these infestations were 
concentrated in four Northeastern 
States. 

Actions by APHIS and State 
personnel, to eradicate khapra beetle 
from infested premises have included 
careful cleaning of the structures 
involved, methyl bromide fumigation, 
including separate fumigation of 
contents and susceptible commodities if 
necessary, and the proper disposal of all 
trash. In metal or newer structures 
malathion high pressure spray and crack 
and crevice treatments have been 
carried out in lieu of fumigation with 
methyl bromide. Actual treatments were 
applied under the supervision of 
certified pesticide applicators 
experienced in pest control and certified 
pursuant to section 4 of the Federal 
Insecticide, Fungicide, and Rodenticide 
Act (FIFRA) (7 U.S.C. 136b). 

Currently, one building located in 
Elizabeth. New Jersey, and one building 
located in Jersey City. New Jersey, are 
known to be infested with khapra 


beetle. A series of alternatives to 
eradicate the pest are available and 
were considered. These alternatives are: 

(a) No action. 

(b) Methyl bromide fumigation. 

(c) Surface spray and crack and 
crevice treatment. 

(d) Dursban* */DDVP fogging. 

APHIS has selected alternative (b), 

methyl bromide fumigation, to eradicate 
khapra beetle from the two premises 
because this alternative appears to be 
the only viable choice. With alternative 
(b) a single application of methyl 
bromide gas would be made. Fumigation 
with methyl bromide has been 
successfully utilized to eradicate prior 
khapra beetle infestations. Alternative 
(a) is not acceptable because no control 
or eradication measures would be 
undertaken allowing the pest to persist 
in the premises. Alternative (c), which 
involves the use of an insecticide 
applied in accordance with label 
directions to all accessible areas of the 
premises including cracks and crevices, 
was not selected since khapra beetle 
eradication is not assured and the 
operations of these corporations do not 
lend themselves to this treatment. If 
such treatment were ineffective, the 
application of a fumigant would be 
subsequently required. The use of an 
ineffective treatment would result in the 
unnecessary application of pesticides in 
the environment. Lastly, alternative (d). 
which prescribes cleaning of the 
building of trash or food residues and a 
3 month treatment schedule using 
Dursban and DDVP applied as a fog. has 
not been proven effective for khapra 
beetle eradication. 

APHIS and NJDA after considering 
cumulative adverse effects of the 
implementation of any of the identified 
alternatives, has concluded that there 
will be no primary, secondary, or 
cumulative adverse effects on the 
quality of the human environment based 
on the properties and rates of 
application of the pesticide being 
proposed for use in this eradication 
program. No chain reactions or 
secondary adverse effects of 
interrelated activities are expected from 
any of the proposed alternatives. These 
officials have evaluated the uniqueness 
or rareness of resources being affected 
and hove determined that the selected 
alternative will not have an effect on the 
continued existence of any endangered 
or threatened species or result in the 
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destruction or adverse modification of 
the habitats of such species. APHIS and 
NJDA have the technical expertise to 
minimize any environmental 
disturbance which could result from the 
proposed alternative and also possess 
the expertise to conduct the selected 
alternative safely land efficiently. 

This action has been reviewed under 
the requirements of the National 
Environmental Policy Act. as amended 
(42 U.S.C. 4321 eL seq.f, the Council on 
Environmental Quality's (CEQ) National 
Environmental Policy Act Regulations 
(40 CFR Parts 1500-1508), and the APHIS 
Guidelines concerning Implementation 
of NEPA Procedures (44 FR 50381- 
50383). 

Done at Washington. D.C. this 18th day of 
May 1963. 

Richard R. Backus, 

Acting Deputy Administrator, Plant 
Protection and Quarantine Animal and Plant 
Health Inspection Service . 

IFF Doc 0-15717 Wed S-O-O •«» **>1 
BILLING COOC 3410-34-SI 


DEPARTMENT OF COMMERCE 

International Trade Administration 

Tuna From the Philippines; 
Postponement of Preliminary 
Countervailing Duty Determination 

agency: International Trade 
Administration. Commerce. 
action: Postponement of preliminary 
countervailing duty determination. 

summary: The preliminary 
determination on tuna, packed or 
preserved in any manner (not in oil) in 
airtight containers from the Philippines 
is being postponed. We intend to issue it 
not later than August 8.1983. 

EFFECTIVE DATE: May 23,1983. 

FOR FURTHER INFORMATION CONTACT: 
John ). Kenkel. Office of Investigations, 
import Administration^ U.S. Department 
of Commerce. 14th Street and 
Constitution Avenue. NW., Washington. 
D.C. 20230, telephone: (202) 377-1281. 
SUPPLEMENTARY INFORMATION: On 
March 31,1983. we announced our 
initiation of a countervailing duty 
investigation to determine whether 
producers, manufacturers or exporters 
in the Philippines of tuna, packed or 
preserved in any manner (not in oil] in 
airtight containers, receive directly or 
indirectly, bounties or grants within the 
meaning of section 303 of the Tariff Act 
of 1930. as amended (48 FR 15505). The 
notice stated that we would issue a 
preliminary determination by June 0, 
1983. if the investigation proceeded 
normally. 


Petitioner has alleged that nine 
manufacturers and exporters in the 
Philippines are receiving countervailable 
benefits under approximately 20 
complex programs. Moreover, the 
Administering Authority has not 
examined allegations of subsidies 
involving products from the Philippines 
since 1978. Major changes in Philippine 
investment incentive laws have 
occurred since that time; in effect, the 
Department is examining these 
programs for the first time. The parties 
are cooperating in this investigation. 

Therefore, we conclude that this case 
is extraordinarily complicated in 
accordance with section 703(c)(1)(B) of 
the Tariff Act of 1930, as amended, and 
that additional time is necessary to 
make the preliminary determination. We 
intend to issue a preliminary 
determination not later than August 8, 
1983. 

This notice is published pursuant to 
section 703(c)(2) of the Act. 

Gary N. Horiick, 

Deputy Assistant Secretary for Import 
Administration. 

|FR Doc FVlad 5-20-M 0 45 *m| 

BILLING COOC 3S1B-2V4I 


National Oceanic and Atmospheric 
Administration 

National Marine Fisheries Service; 
Extension of Comment Period on 
Permit Application; Sea World, Inc. 

On March 17,1983, notice was 
published in the Federal Register (48 FR 
11310) that an application was received 
from Sea World, Inc. 1720 South Shores 
Road. Mission Bay, San Diego, 
California 92109. for a Scientific 
Research/Public Display Permit under 
the Marine Mammal Protection Act of 
1972 to take killed whales (Ore in us 
orca ). On April 20.1983, Notice was 
published in the Federal Register (48 FR 
16934) that the comment period on this 
application was extended until May 19, 
1983. 

Notice is hereby given that the 
comment period for this application is 
further extended until June 17.1983. 
Written data or views should be 
submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, Washington, 
D.C. 20235. Information concerning this 
notice or the application are available 
for review in the following offices: 

Assistant Administrator for Fisheries. 
National Marine Fisheries Service. 3300 
Whitehaven Street. NW„ Washington. 
D.C.; Regional Director, Southwest 
Region. National Marine Fisheries 
Service. 300 South Ferry Street. 
Terminal Island. California 90731; and 


Regional Director. Alaska Region, 
National Marine Fisheries Service. P.O. 
Box 1666. Juneau. Alaska 99802. 

Dated: May 17.1983. 

R. B. Brumutod, 

Acting Chief. Protected Species Division, 
Office of Protected Species and Habitat 
Conservation, Ha banal Marine Fisheries 
Service. 

(FF Upc. W-IJ73* Fll«i S-20-B* *«* un| 

BILLING COOC 3S10-»-tf 


Receipt of Application for Marine 
Mammal Permit 

Notice is hereby given that an 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (18 U.S.C. 1361- 
1407), and the Regulations Governing 
the Taking and Importing of Marine 
Mammals (50 CFR Part 210). 

1. Applicant: 

a. Name: Mystic Marinelife Aquarium 

(ttSQ). 

b. Address: Mystic. Connecticut 06355. 

2. Type of Permit: Public Display. 

3. Name and Number of Animals: 
Belukha whales (Delphinapterus 
leucas)—2. 

4. Type of Take: Live import. 

5. Location of Activity: Canada. 
Southwest Hudson Bay. 

6. Period of Activity: 3 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in the above 
described application have been 
inspected by a licensed veterinarian, 
who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 
Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce. Washington. 
D.C. 20235. within 30 days of the 
publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries 

All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
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necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review in the following offices: 

Assistant Administrator for Fisheries. 
National Marine Fisheries Service, 3300 
Whitehaven Street N.W., Washington. 
DC. and 

Regional Director. National Marine 
Fisheries Serv ice, Northeast Region. 14 
Elm Street Federal Building. Gloucester, 
Massachusetts 01930. 

R B Brum sled. 

Acttng Chief. Protected Species Division. 
Scttonal Marine Fisheries Service . 

(FI t*T KM Filed S-XV43 ft46 «®| 

IMJJNG COOC M10-22-41 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 

Adjusting the Import Restraint Levels 
for Certain Cotton Apparel Products 
from Thailand; Correction 

M*y 19. 1983, 

On April 27. 1983 a notice was 
published in the Federal Register (47 FR 
19063) which adjusted the import levels 
for cotton textile products in Categories 
331 and 338/330, produced or 
manufactured in Thailand and exported 
during the eighteen-month period which 
began on January 1.1982. The unit of 
measure shown for Category 338/339 in 
the letter to the Commissioner of 
Customs which followed that notice, 
should have read "dozen" instead of 
"dozen pairs." 

Waller C. Unaiun, 

Chairman. Committee for the Implementation 
of Tux tile Agreements. 

PU Doc tt-nra Filed 5-20-U; ft46 am) 

OX* W10-2S-* 


Announcing Additional Import 
Controls for Certain Cotton Textiles 
And Cotton Textile Products from the 
Republic of Singapore 

18.1983. 

aoencv: Committee for the 
implementation of Textile Agreements. 
action: Controlling Imports of cotton 
in Category 301. cotton gloves and 
mmens in Category 331, and cotton 
heaters in Category 345, produced or 
^nufactured in Singapore and 
exported during the agreement year 
^nich began on January 1. 1983, at 
^•pective levels of 280,889 pounds. 

a°?° dozc ? pair8 ’ and 24 000 do2en * 

A description of the textile categories 

” {Jf®* °f T.S.U&A. numbers was 
Pu lu»ned in the Federal Register on 


December 13.1982 (47 FR 55709). as 
amended on April 7.1983 (48 FR 15175) 
and May 3,1983 (48 FR 19924). 
summary: Under the terms of ihe 
Bilateral Cotton. Wool, and Man-Made 
Fiber Textile Agreement of August 21. 
1981, as amended, between the 
Governments of the United States and 
the Republic of Singapore, the United 
States Governments has decided to 
control imports of cotton textile 
products in Categories 301. 331 and 345 
in the same manner as other categories 
are currently being controlled. 

EFFECTIVE DATE: May 24. 1983. 

FOR FURTHER INFORMATION CONTACT: 
Ronald J, Sorini. International Trade 
Specialist Office of Textiles and 
Apparel. U.S. Department of Commerce, 
Washington, D.C. 20230 (202/377-4212). 
SUPPLEMENTARY INFORMATION: On 
December 23.1982. there was published 
in the Federal Register (47 FR 58325) a 
letter dated December 17,1982 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs which 
established levels of restraint for certain 
specified categories of cotton, wool, and 
man-made fiber textile products, 
produced or manufactured in Singapore, 
which may be entered into the United 
States for consumption, or withdrawn 
from warehouse for consumption, during 
the twelve-month period which began 
on January 1 . 1983 and extends through 
December 31,1983. The letter published 
below further amends the letter of 
December 17.1982 to include the 
designated import control levels for 
Categories 301. 331. and 345 during the 
same agreement period. The levels have 
not been adjusted to account for any 
imports after December 31.1982 As the 
data become available, charges will be 
made for the period which began on 
January 1 . 1983 and extends to the 
effective date of this action. &9 well as 
thereafter. 

Walter C. Leoahan. 

Chairman, Committee for the Implementation 
of Textile Agreements. 

May 18.1983. 

Commissioner of Customs. 

Department of the Treasury. Washington, 

DC 

Dear Mr. Commissioner: This directive 
further amends, but does not cancel, the 
directive issued to you on December 17.1982 
by the Chairman. Committee for the 
Implementation of Textile Agreements, 
concerning imports into the United States of 
certain cotton, wool, and man-made Tiber 
textile products, produced or manufactured io 
Singapore and exported during the twelve- 
month period which began on January 1 . 1983. 

Under the terms of Section 204 of the 
Agricultural Act of 1956. aa amended (7 
U.S.C. 1854), and the Arrangement Regarding 


International Trade in Textiles done at 
Geneva on December 20.1973, as extended 
on December 15.1977 and December 22.1981; 
pursuant to the Bilateral Cotton, Wool and 
Man-Made Fiber Textile Agreement of 
August 21.1981. as amended, between the 
Governments of the United States and the 
Republic of Singapore: and in accordance 
with the provisions of Executive Order 11651 
of March 3.1972. as amended by Executive 
Order 11951 of January 8.1977. you are 
directed to prohibit, effective on May 24.1983 
and for the twelve-month period beginning on 
January 1.1983 and extending through 
December 31.1983. entry into the United 
States for consumption and withdrawal from 
warehouse for consumption of cotton textile 
products in Categories 301. 331. and 345. 
produced or manufactured in Singapore, in 
excesa of the following levels of restraint: 

Category and 12-Month Level of Restraint * 

301 260.809 pounds 

331 275.000 dozen pairs 

345 24.000 dozen 

Textile products in Categories 301. 331. and 
345 which have been exported to the United 
States prior to January 1.1983 shall not be 
subject to this directive. 

Textile products in Categories 301, 331. and 
345 which have been released from the 
custody of the U.S. Customs Service under 
the provisions of 19 US.C. 1448(b) or 
1484(a)(1)(A) prior to the effective date of this 
directive shall not be denied entry under this 
directive. 

A description of the textile categories in 
terms of T.S.U.S.A. numbers was published in 
the Federal Register on December 13.1982 (47 
FR 55709), as amended on April 7.1983 (48 FR 
15175». 

In carrying out the above directions, the 
Commissioner of Customs should construe 
entry into the United States for consumption 
to include entry for consumption into the 
Commonwealth of Puerto Rico. 

The actions taken with respect to the 
Government of the Republic of Singapore and 
with respect to imports of cotton textile 
products from Singapore have been 
determined by the Committee for the 
Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule making provisions of 5 
U S C. 553. This letter will be published in the 
Federal Register. 

Sincerely, 

Walter C. Lenahan, 

Chairman, Committee for the Implementation 
of Textile .Agreements. 

(F* Doc «*-13730 KWxJ 5-S>-4) ft 46 *m\. 

on .uno cooc 


1 Tht levels of restraint have not been adjusted lo 
reflect any imports after December 31,1982 
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Increasing Import Restraint Levels for 
Certain Cotton and Man-Made Fiber 
Textile Products From the Republic of 
Singapore 

May 18.1963. 

agency: Committee for the 
Implementation of Textile Agreements. 

action: Increasing the consultation 
levels for women’s, girls’, and infants' 
cotton and man-made fiber blouses in 
Categories 341 and 641, produced or 
manufactured in the Republic of 
Singapore and exported during the 
agreement year which began on January 
1.1983, to respective levels of 77,304 
dozen from 48.276 dozen and to 90.000 
dozen from 48.276 dozen. 

A description of the textile categories 
in terms of T.S.U.S.A. numbers was 
published In the Federal Register on 
December 13.1982 (47 FR 55709). as 
amended on April 7,1983 (48 FR 15175) 
and May 3,1983 (48 FR 19924)). 

summary: Pursuant to the terms of the 
Bilateral Cotton. Wool, and Man-Made 
Fiber Textile Agreement of August 21, 
1981. as amended, between the 
Governments of the United States and 
the Republic of Singapore, the 
consultation levels established for 
cotton and man-made fiber textile 
products in Categories 341 and 641 are 
being increased for the agreement year 
which began on January 1,1983 and 
extends through December 31.1983. 

EFFECTIVE DATE: May 24. 1983. 

FOR FURTHER INFORMATION CONTACT: 

Ronald J. Sorini. International Trade 
Specialist. Office of Textiles and 
Apparel. U.S. Department of Commerce. 
Washington, D C. 20230 (202/377-4212). 

SUPPLEMENTARY INFORMATION: On 

December 23,1982, there was published 
in the Federal Register (47 FR 57322) a 
letter dated December 17.1982 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
to the Commissioner of Customs, which 
established levels of restraint for certain 
specified categories of cotton, wool, and 
man-made fiber textile products, 
including Categories 341 and 641. 
produced or manufactured in Singapore, 
which may be entered into the United 
States for consumption, or withdrawn 
from warehouse for consumption, during 
the twelve-month period which began 
on January 1,1983 and extends through 
December 31,1983. In the letfer 
published below, in accordance with the 
terms of the bilateral agreement, the 
Chairman of the Committee for the 
Implementation of Textile Agreements 
directs the Commissioner of Customs to 
adjust the twelve-month levels 


previously established for Categories 
341 and 641 to the designated amounts. 
Walter C. Lena ban. 

Chairman. Committee for the Implementation 
of Textile Agreements. 

May 18,1083. 

Commissioner of Customs, 

Deportment of the Treasury, Washington, 

DC. 

Dear Mr. Commissioner This directive 
further amends, but does not cancel, the 
directive of December 17,1982 from the 
Chairman of the Committee for the 
Implementation of Textile Agreements which 
directed you to prohibit entry for 
consumption, or withdrawal from warehouse 
for consumption, during the twelve-month 
period which began on January 1.1983 and 
extends through December 31.1963. of cotton, 
wool, and man-made fiber lextile products in 
certain specified categories, produced or 
manufactured in Singapore, in excess of 
designated levels of restraint. 

Effective on May 24,1983, you are directed 
to increase the levels previously established 
for cotton and man-made fiber textile 
products in Categories 341 and 641 to the 
following amounts: 

Category and Amended 12-Month Level of 
Restraint 1 

341 77.304 dozen 
641 90.000 dozen 

The action taken with respect to the 
Government of the Republic of Singapore and 
with respect to imports of cotton and man¬ 
made fiber textile products from Singapore 
have been determined by the Committee for 
the Implementation of Textile Agreements to 
involve foreign affairs functions of the United 
States. Therefore, these directions to the 
Commissioner of Customs, which are 
necessary for the implementation of such 
actions, fall within the foreign affairs 
exception to the rule-making provisions of 5 
U.S.C. 553. This letter will be published in the 
Federal Register, 

Sincerely, 

Walter C. Lenahan. 

Chairman . Committee for the Implementation 
of Textile Agreements . 

(FR Doc. (turn Ftlod 5-90-43. *45 an) 

0MJJMQ COOC 5510-75-41 


DEPARTMENT OF DEFENSE 

Office of the Secretary 

Defense Science Board Task Force on 
Fire Support for Amphibious Warfare; 
Advisory Committee Meeting 

The Defense Science Board Task 
Force on Fire Support for Amphibious 
Warfare will meet in closed session on 
29-30 June 1983 in the Pentagon. 
Arlington, Virginia. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 


* The levels of restraint have not been adjusted to 
reflect any imports after December 31.1982. 


Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

At the meeting on 29-30 June 1983, the 
Task Force will consider the basic 
requirements for fire support during 
amphibious warfare operations. 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act. 
Pub. L. No. 92-403. as amended (5 U.S.C 
App. 1 (1976)), it has been determined 
that this DSB Task Force meeting 
concerns matters listed in 5 U.S.C. 
552b(c] (1) (1976), and that accordingly 
these meetings will be closed to the 
public. 

M. S. Healy, # 

OSD Federal Register Liaison Officer. 
Washington Headquarters Service. 
Department of Defense . 

May 17,1963. 

(FR Doc 99-11744 Ftkd 5-30-41 *45 «m| 

04LUNG COOC M10-01-41 


Defense Science Board Task Force on 
Supercomputer Applications; Advisory 
Committee Meeting 

The Defense Science Board Task 
Force on Supercomputer Applications 
will meet in closed session on 20-21 
June 1983 in Washington, D.C. 

The mission of the Defense Science 
Board is to advise the Secretary of 
Defense and the Under Secretary of 
Defense for Research and Engineering 
on scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense. 

At the meeting on 20-21 June 1983. the 
Task Force will conduct a review of the 
Defense Department's programs to apply 
the emerging capacity of computers to 
contribute to military programs and 
issues. It will attempt to identify areas 
where the expected many orders of 
magnitude improvement in computing 
power can be of aid to the Defense 
establishment 

In accordance with Section 10(d) of 
the Federal Advisory Committee Act, 
Pub. L No. 92-463. as amended (5 U.S.C 
App. I. (1976)), it has been determined 
that this DSB Task Force meeting 
concerns matters listed in 5 U.S.C. 

552b(c)(1) (1976). and that accordingly 
these meetings will be closed to the 
public. 

M. S. Healy. 

OSD Federal Register Liaison Officer. 
Washington Headquarters Service . 
Department of Defense . 

May 17.1983. 

(FR Doc. 03-11745 Pita* 5-30-03.445 *m| 

0t LUNG CODE 3010-41-41 
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DEPARTMENT OF EDUCATION 


National Advisory Council on Indian 
Education; Meeting 

aocncy: National Advisory Council on 

Indian Education. 

action: Notice of meeting. 


summary: This notice sets forth the 
scheduled and proposed agenda of a 
forthcoming meeting of the full Council. 
Notice of this meeting is required under 
Section 10(a)(2) of the Federal Advisory 
Committee Act. This document is 
intended to notify the general public of 
their opportunity to attend the meeting. 
dates: Executive Committee Meeting: 
June 7.1983. 9:00 a.m. to 5:00 p.m.: and 
|une 8. 1983, 9:00 a.m. to 5:00 p.m. 

FOR FURTHER INFORMATION CONTACT: 
NACIE Advisor. National Advisory 
Counc il on Indian Education, 

Pennsylvania Building, Suite 326, 425 
13th Street NW., Washington. D.C 20004 
(202/376-8882). 

SUPPLEMENTARY INFORMATION: The 

National Advisory Council on Indian 
Education Is established under Seclion 
442 of the Indian Education Act, Title IV 


of Pub L 92-318 (20 U.S.C. 1221g). The 
Council is established to submit to the 
Secretary of Education a list of 
nominees for the position of Director of 
Indian Education Programs; advise the 
Secretary of Education with respect to 
the administration of any program in 
which Indian children or adults 
participate from which they can benefit; 
review applications for assistance under 
Tills 111 of the Act of September 30.1950. 
*nd make recommendations to the 
Secretary with respect to their approval: 
evaluate programs and projects carried 
° ut under any program of the 
Apartment of Education in which 
Indian children or adults can participate 
? fr°m which they can benefit and 
disseminate the results of such 
evaluations; provide technical 
finance to local educational agencies 
8n< y0 Indian educational agencies, 
Jpititutions and organizations; assist the 
Secretary of Education in developing 
criteria and regulations for the 
•dministration and evaluation of grants 
J^de under Section 303(b) of the Act of 
September 30.1950; submit to Congress 
no1,0 ter than June 30 of each year a 
report of its activities: and be consulted 
me Secretary of Education regarding 
Tk m ^ on 0 *be term l n di an * 
u m * etin 8 W *H be open to the 
Public. This meeting will be held at the 
t? lona * Advisory Council on Indian 
ucat) 0nf Pennsylvania Building, Suite 
nr Slrcet NW.. Washington, 

D Tk 20004 (202/376-8882). 

proposed agenda includes: 


(1) NACIE Budget Meeting. 

(2) NACIE Planning Meeting. 

Records shatl be kept of all Council 

proceedings and shall be available for 
public inspection at the office of the 
National Advisory Council on Indian 
Education located at 425 13th Street 
NW., Suite 328, Pennsylvania Building, 
Washington. D C 20004. 

Dated: May 18. 1983. 

Signed at Washington. D.C 

James Burns, 

Advisor, Notional Advisory Council on Indian 
Education. 

IF* Drat K^IWII 5~a^*t t 45 *m| 

BILLING COOt 4000-01-M 


National Advisory Council on Indian 
Education; Amended Notice of 
Meeting 

agency: National Advisory Council on 

Indian Education. 

action: Amendment of notice. 

summary: This notice sets forth the 
schedule and agenda of a meeting of the 
National Advisory Council on Indian 
Education. Notice of this meeting is 
required under Section 10(n)(2) of the 
Federal Advisory Committee Act and is 
an addition to the Notice of meeting of 
the National Advisory Council on Indian 
Education published April 22.1983, on 
page 17370, Vol. 48. No. 79. 
date: May 10.1983. 

address: National Advisory Council on 
Indian Education. Pennsylvania 
Building. Suite 328, 425 13th Street NW.. 
Washington, D.C. 20004 (202/376-8882). 
FOR FURTHER INFORMATION CONTACT: 
NACIE Advisor, National Advisory 
Council on Indian Education, 
Pennsylvania Building. Suite 326,425 
13th Street NW., Washington. D.C. 20004 
(202/376-8882). 

SUPPLEMENT ARY INFORMATION: The 

National Advisory Council on Indian 
Education is established under Section 
442 of the Indian Education Act (20 
U.S.C. 1221g). The Council is established 
to assist the Secretary in carrying out 
responsibilities under Section 441(a) of 
the Indian Education Act (Title IV of 
Pub. L. 92-318), through advising 
Congress, the Secretary of Education, 
the Under Secretary of Education and 
the Assistant Secretary of Elementary 
and Secondary Education with regard to 
programs benefiting Indian children and 
adults. 

The meeting of the Council was close 
to the public on May 10.1983. from 5:00 
p.m. to 8:30 p.m. The agenda for the 
meeting included a review of 
applications for the position of 
Executive Director of the Council. 


Discussion of the applications included 
consideration of the qualifications and 
fitness of the candidates and touched 
upon matters which would constitute a 
serious invasion of personal privacy if 
conducted in open session. A summary 
of the activities which are informative to 
the public, consistent with 5 U.S.C. 552b. 
will be available to the public within 
fourteen days of the meeting. The 
meeting was closed under the authority 
of Section 10(d) of Pub. L 92-463; 5 
U.S.C. Appendix 1: and under 
exemptions (2) and (0) of Section 552b(c) 
of Pub. L 94-409; 5 U.S.C 552b(c) (2) and 
(B). 

Records are kept of all Council 
proceedings and are available for public 
inspection at the Office of the National 
Advisory Council on Indian Education, 
Pennsylvania Building. Suite 328, 425 
13th Street NW.. Washington. D.C, from 
the hours of 8:30 a.m. to 4:30 p.m., 
Monday through Friday, except 
holidays. 

Dated: May 18 . 1983 . 

fume* Burris, 

Advisor, National Advisory Council on Indian 
Education t 

|FR Hoc BMJ7M PtlMf kSMU *41 am) 

BILLING COOt *000-01-N 


Secretary's Initiative To Improve the 
Quality of Chapter 1, ECIA Projects; 
Application Notice for Fiscal Year 1983 
Grants 

Applications are invited from State 
educational agencies (SEAs) for new 
projects under the Secretary's Initiative 
to improve the quality of Chapter 1, 
Education Consolidation and 
Improvement Act (ECIA) compensatory 
education programs. These awards will 
be made in Fiscal Year 1963 under the 
authority of Section 183 of Title I of the 
Elementary and Secondary' Education 
Act (ESEA), for activities designed to 
apply the results of evaluation activities 
in order to improve the effectiveness of 
local projects funded by Chapter 1. 

ECLA. These efforts will draw upon SEA 
and local education agency (LEA) 
evaluation experiences and expertise, 
and upon the findings of evaluations of 
local Title 1, ESEA or Chapter 1, ECIA 
programs. Efforts are particularly 
encouraged that will draw upon 
evaluation findings related to school 
and classroom effectiveness, and which 
will disseminate evaluation results and 
evaluated materials related to the 
teaching of disadvantaged children. 

Section 183 of Title I. ESEA provides, 
among other things, that the Secretary 
shall: consult with SEAs and LEAs to 
develop jointly sponsored evaluation 
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activities within States (Section 183(c)), 
provide technical and other assistance 
to SEAs to enable them to assist LEAs 
and State agencies in the development 
and application of systematic 
evaluations (Section 183(e)), develop a 
system for identifying exemplary 
pYojects. or particularly effective 
elements of projects, and for 
disseminating information about such 
projects to SEAs and LEAs (Section 
183(h)). and give priority to assisting 
States, LEAs and State agencies to 
conduct Chapter 1 evaluations (Section 
lB3(i)). 

Closing Date for Transmittal of 
Applications 

Applications for new awards must be 
mailed or hand delivered by July 15, 

1983. 

Program Information 

1. Scope of the Secretary's Initiative . 
The Secretary’s Initiative is aimed at 
encouraging the participation of SEAs 
und LEAs. through o grants competition, 
in activities designed to improve 
Chapter 1 projects. This grant 
competition will provide financial 
assistance directly to SEAs for the 
purposes of local program improvement 
efforts. Other components of the 
Initiative will be carried out directly by 
the Department of Education (ED). 

These additional components muy 
include dissemination or other activities: 
e.g., conferences hosted by the 
Secretary's Regional Representatives 
which are designed to share information 
and to disseminate materials developed 
under this grant competition in order to 
enhance their use nationwide. 

2. Eligible Applicants . Only SEAs may 
apply for grants under this competition. 
SEAs are encouraged to involve LEAs 
Hnd other public or private agencies, 
organizations or institutions in planning 
and implementing project activities. 
However, SEAs are not required to do 
so as a condition of applying for or 
receiving funds under this competition. 
Applicants may apply only for a project 
that does not exceed one year in 
duration. 

3. Rationale for Program Focus . Funds 
available for Fiscal Year 1983 under the 
authority of Section 183 of Title I, ESEA 
will be used, among other purposes, to 
provide assistance to SEAs to support 
evaluation-related activities, at the State 
and local school district level. These 
activities will be designed to apply the 
findings of national. State and local 
evaluations, including Findings on school 
and classroom effectiveness, on the 
teaching of disadvantaged children, and 
on dissemination strategies, to programs 
designed by the applicants to improve 


the effectiveness of Chapter 1, ECIA 
local projects. The activities funded 
under this competition will result in 
Chapter 1 projects that provide better 
services to students as a result of 
planned improvements In instruction, 
management, or both. 

The major goal of the Initiative, and 
the focus of the criteria used to review 
applications, relates to the potential 
improvements in Chapter 1 instruction 
or management that will lead to 
improved project effectiveness and 
efficiency. This Initiative in Chapter 1 
reflects the major goal and performance 
priority of ED—-excellence in education 
through the promotion of more effective 
learning. The Chapter 1 Initiative will 
achieve that end specifically through 
activities to assist local educators in 
renewing our Nation's commitment to 
excellence and achievement in 
education at the local level by 
promoting identification, development 
and communication of effective 
practices. 

The rationale for a program of 
competitive grants to SEAs is based on 
several factors: 

• States and local school districts 
have spent considerable resources on 
developing and implementing evaluation 
systems for their Title 1 projects. They 
are now in a position to identify the 
strengths and weaknesses of programs, 
and thus improve them; 

• Years of Federal, State and local 
research and evaluation on 
compensatory education, on principles 
of effective schooling, and on 
dissemination strategies, have provided 
a solid body of knowledge, and 
knowledgeable educators, for teaching 
the basic skills to disadvantaged and 
educationally deprived children. This 
set of projects will capitalize on the 
knowledge gained, and on the resources 
developed by State and local school 
districts, to establish more intensive 
efforts to identify, validate and 
disseminate information about 
exemplary projects and practices, and to 
incorporate the results thereof into 
Chapter 1 projects; and 

• Planning and conserving is 
necessary to enhance the cost- 
effectiveness of projects, especially in 
light of limited monetary resources. 
Thus. a major goal of the Secretary's 
Initiative is to encourage SEA's and 
LEA’s to identify and implement 
practices or projects that can serve more 
children, and serve them more 
effectively. 

4. Types of Projects . SEA's may 
propose activities ranging from those 
designed to be implemented primarily at 
the State level to activities most 
appropriately conducted by LEA's, that 


will result in the development of new 
strategies that will lead to improved 
Charter 1 instruction or management, or 
that will expand upon programs already 
underway in the State or region for 
which an application is submitted. 

The eventual goal of all evaluation 
activities is to increase the effectiveness 
and efficiency of programs through a 
systematic process. The evaluation 
process is evolutionary in nature, but it 
can be characterized in part by three 
phases: identification and validation, 
dissemination, and implementation. The 
first phase includes activities aimed at 
ascertaining and verifying the overall 
effectiveness of programs and in 
assessing the relative strengths and 
weaknesses of programs. In the second 
phase, information about effective 
practices and programs, results of 
research and development activites. and 
other materials and strategies for 
enhancing the effects and operations of 
programs are shared with concerned 
program managers. In the third phase, 
program managers try to incorporate 
components from exemplary programs, 
or research and evaluation-based 
strategies, into their own programs. 

SEA’s and LEA’s across the country 
are at various stages in developing 
evaluation systems that include all three 
phases of the total process. The major 
purpose of this Initiative is to assist in 
the improvement of instructional or 
management aspects of Chapter 1 
projects by building upon Federal. State, 
and district evaluation and 
dissemination activities. 

For purposes of application 
development and project planning. 
States may propose efforts that include 
activities in any or all of the following 
three areas: 

A. Identification or Validation Efforts. 
SEA's may propose to initiate or expand 
upon already existing processes, 
methods or materials, which can be 
used to identify exemplary projects or to 
recognize more completely the full range 
of effective Chapter 1 projects and 
practices within a State. SEA's may also 
propose the development or expansion 
of processes, methods or materials 
which can be used to validate the 
effectiveness of previously identified 
projects, or to examine, the 

effectiveness of adoptions/adoptations 
of exemplary, projects or activities. 
Some examples of projects in this area 
are— 

• Improving or expanding State 
systems for identifying or validating 
exemplary Chapter 1 programs within 
the State or region. Specific activities 
may include, but are not limited to— 
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Building upon their accumulated Title 
I evaluation data in order to develop 
methods to identify their moat 
consistently successful (or least 
successful) projects; or. 

Designing a review process aimed at 
determining what practices are 
contributing to the success, or failure of 
projects. This review process may utilize 
reviewers from LEA’s. intermediate 
agencies, institutions of higher 
education, SEA’s, regional 
organizations, or other private or public 
organizations, and may incorporate 
training for these reviewers. 

• Developing or refining evaluation 
methods which can be used to identify 
the strengths and weaknesses of 
Chapter 1 programs, for instance, 
developing, training, and supporting 
review teams or school district staff to 
conduct on-site evaluations or 
validation activities. 

B. Dissemination Efforts . SEA’s may 
apply for assistance in order to support 
activities to produce and disseminate 
information or materials about 
exemplary projects and practices under 
Chapter 1 . Dissemination activities 
should be designed to bring information 
about effective Chapter 1 projects and 
practices, or about related technical 
assistance or services that can aid 
districts with their program 
improvement activities, to the attention 
of all Chapter 1 projects. Specific efforts 
may include— 


• Developing activities or networks 
which will enable Chapter 1 directors 
and instructional staff from around the 
State (or from other States) to visit with 
and learn from staff who have 
developed and are operating exemplary 
Chapter 1 projects. When designing 
d-jsemination strategies for providing 
information, technical assistance, or 
training. SEA’g may build upon existing 
systems, such as State publications, 
computerized information files, 
dissemination by State or National 
Illusion Network facilitators, or 
Assistance from regional resources: 

Developing materials and sharing 
^formation about problems and 
activities in Chapter 1 projects. These 
mj y the form of periodic 
newsletters, publications, or specific 
information packages; 

• Designing workshop presentations 
®na follow-up activities, discussions, or 
warning materials which may be 
Presented at scheduled State meetings 

o conferences, to bring to the attention 
school district personnel some of the 
, ue * related to Chapter 1 program 
wprovement; or. 

• Designing or expanding upon 
fisting networks already used to 

foP^rt Title I/Chapter 1 dissemination 


and/or program improvement activites. 
Elements in such intrastate or interstate 
networks may include staff (e.g. State 
Federal program directors. State 
facilitators, intermediate or service 
district staff), technology (satellite 
communications, computerized 
information files, electronic mail 
systems), and technical assistance 
organizations (e.g.. Research and 
Development Exchanges. Technical 
Assistance Centers). 

C. Provision of Technical Assistance 
for Program Improvement Through the 
Use of Evaluation Findings Related to 
Specific Programs or Practices. SEAs 
may apply for assistance to work with 
school districts interested in evaluation- 
based program improvement activities, 
instructional practices or management 
strategies. 

Activities may include evaluation- 
based planning and technical assistance 
services by SEAs to LEAs in such areas 
as: 

• Developing program Improvement 
strategies for increasing the cost- 
effectiveness of Chapter 1 projects, to 
allow more children to receive Chapter 1 
services. Such projects maybe based on 
the adaptation of strategies from 
previously-identified cost-effective 
programs; 

• Developing strategies for 
incorporating into projects some of the 
factors identified by evaluation as being 
associated with successful programs. 

For instance, SEAs and their 
participating LEAs can develop staff 
planning and training activities, propose 
methods for examining and improving 
classroom management techniques so as 
to increase students* actual time-on- 
task. or devise systems for better 
evaluation feedback for students and 
parents; 

• Using district and student level 
evaluation procedures in order to design 
instructional activities focused on the 
academic needs of project participants; 
or 

• Modifying SEA program monitoring 
procedures in order to encourage local 
Chapter 1 projects to consider possible 
systematic improvements. 

5. Required Grantee Activities .— 
Documentation and Evaluation. SEAs 
must discuss in their applications how 
they plan to document and evaluate the 
nature and effectiveness of all projects 
and activities for which they apply. The 
purpose in requiring thorough 
documentation and evaluation is to 
enhance the potential for national 
dissemination and utilization of 
activities and materials developed by 
SEAs and LEAs as part of this Initiative. 
SEAs should be aware that they must 
produce a final evaluation report and 


should consider these factors when 
preparing applications— 

• Documentation of each activity 
undertaken, including the nature of the 
activity, the types of staff involved, the 
results of the activity, and unanticipated 
problems and their solutions. SEAs must 
provide budget planning and actual 
expenditure information in the final 
evaluation report. This document can 
then be shared with other project 
directors and staff, nationwide, who are 
planning to undertake similar types of 
efforts; 

• Provision for evaluations that 
assess the process of implementation of 
new Chapter 1 instructional strategies or 
classroom management techniques. 
Documentation in the final evaluation 
report must describe actual program 
improvement activities, and the 
experiences of staff, students and other 
project participants when the changes 
are implemented; or, 

9 Provision for evaluations that 
assess the effects of programmatic 
change supported by the project. 

Other Activities and Requirements. 
SEAs are encouraged to discuss their 
needs for additional technical 
assistance in order to carry out their 
proposed activities. Technical or other 
assistance may be provided directly by 
ED. where appropriate and upon 
request, or may be proposed and 
budgeted for in the application. For 
instance, in the former case, the services 
of the Chapter 1 evaluation technical 
Assistance Centers (TACs) are 
available to chapter 1 grantees for 
assistance or training in evaluation- 
related areas. Assistance from regional 
research and Development exchanges 
(RDx’s] is available to SEAs, in some 
cases without additional charge and in 
other cases via contractual agreement, 
applicants may also consider using, 
where appropriate and beneficial to the 
project, consultants, regional 
organizations, university faculty, private 
firms, or staff of other Chapter 1 projects 
that have implemented similar program 
improvement activities. 

All applicants should budget $500 for 
one person, for one trip. Applicants may 
be invited to attend a meeting either in 
Washington. D.C. or at an ED regional 
office, the purposes of this trip will 
include- 

9 Meeting and conferring witfi other 
grantees under this competition, 
particularly those who will undertake or 
have experience with similar program 
improvement activities; 

9 Meeting and consulting with staff of 
the Office of the Secretary, and with 
other officials of ED. especially on ED 
Project Officer who will be responsible 
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for Federal monitoring of the project; 
and 

• Conferring with grant specialists 
from the Assistance Management and 
Procurement Service of ED. in order to 
review the requirements and 
responsibilities of grantees under this 
Initiative. 

6. Evaluation Criteria . It is anticipated 
that applications will describe a wide 
variety of projects appropriate under the 
Secretary’s Initiative. The Secretary also 
anticipates applications from States 
with diverse geographic and 
demographic characteristics. In 
evaluating applications, the Secrcatry 
will apply the following criteria. 

(a) Quality of the Project Plan . (35 
points) The Secretary reviews each 
application for information that shows 
how well the project will meet the 
purposes of the Initiative, and how well 
each project addresses the specific 
needs of the applicant. The Secretary 
looks for information that describes— 

(1) A statement of the needs of the 
applicant and a statement of how the 
objectives of the project relate to those 
needs; (5 points) 

(2) the proposed tasks and activities 
of the project, including a timeline 
appropriate for completing each task: (10 
points) 

(3) How the tasks and activities of the 
project are designed to meet the 
objectives of the project; (10 points) and 

( 4 ) The potential utility of proposed 
activities, materials and products for 
enabling an applicant to improve 
Chapter 1 instruction or program 
management, within the SEA or in other 
States with similar concerns. (10 points) 

(b) The Commitment of the Applicant 
SEA. (15 points) The Secretary reviews 
each application for information that 
describes the applicant’s commitment to 
the project and its goals, and the 
commitment of any other participating 
SEAs and LEAs to the project, including 
documentation of any in-kind 
contributions, and plan for appropriate 
use of other resources, e.g.. district or 
State staff, consultants. TACs, or RDx’s. 

(c) Plan of Operation . (20 points) The 
Secretary reviews each application for 
information that shows the quality of the 
plan of operation for the project. The 
Secretary looks for information that 
shows— 

(1) High quality in the design of the 
project; 

(2) An effective plan of management 
that insures proper and efficient 
administration of the project; 

(3) A clear description of how the 
objectives of the project relate to the 
purpose of this initative; 


( 4 ) The way the applicant plans to use 
its resources and personnel to achieve 
each objective; 

(5) A clear description of how the 
applicant will provide equal access and 
treatment for eligible project 
participants who are members of groups 
that have been traditionally 
underrepresented, such as members of 
racial or ethnic minority groups, women 
or handicapped persons; and 

(8) A clear description of how the 
applicant will provide opportunity for 
participation of students enrolled in 
private schools. 

(d) Quality of Key Personnel. (15 
points) The Secretary reviews each 
application for information that shows 
the qualifications for the key personnel 
the applicant plans to use on the project. 
To determine personnel qualifications, 
the Secretary considers experience and 
training, in fields related to the 
objectives of the project, as well as 
other information that the applicant 
provides. The Secretary looks for 
information that shows— 

(1) The Qualifications of the project 
director (if one is to be used); 

(2) The qualifications of each of the 
other key personnel to be used in the 
project; 

(3) The time that each key person will 
commit to the project; and 

(4) The extent to which the applicant, 
as part of its nondiscrlmiatory 
employment practices, encourages 
applications for employment from 
persons who are members of groups that 
have been traditionally 
underrepresented, such as members of 
racial or ethnic minority groups, women, 
handicapped persons, and the elderly. 

(e) Budget and Cost Effectiveness, (5 
points) The Secretary reviews each 
application for information that shows 
that the project has an adequate budget 
and is cost effective. The Secretary 
looks for information that shows— 

(1) The budget for the project is 
adequate to support project activities; 
and 

(2) The costs reasonable in relation to 
the objectives of the project. 

(f) Evaluation Plan. (7 points) The 
Secretary reviews each application for 
information that shows the quality of the 
evaluation plan for the project. The 
Secretary looks for information that 
shows methods of evaluation taht are 
appropriate for the project and. to the 
extent possible, are objective and 
quantifiable. 

(g) Adequacy of Resources. (3 points) 
The Secretary reviews each application 
for information that shows that the 
applicant plans to devote adequate 
resources to the project. The Secretary • 
looks for information that shows— 


(1 j The facilities that the applicant 
plans to use are adequate; and 

(2) The equipment and supplies that 
the applicant plans to use are adequate. 

Waiver of Rulemaking 

In accordance with Section 431 of the 
General Education Provisions Act and 
the Administrative Procedure Act, 5 
U.S.C. 553. it is the practice of the 
Department of Education to provide an 
opportunity for public comment in 
response to proposed regulations before 
issuing the regulations in final form. 
However, the Secretary of Education 
has determined that proposed 
rulemaking would be impracticable and 
contrary to the public interest for the 
rules in this notice and is therefore 
waiving the opportunity for public 
comment, in accordance with 5 U.S.C. 
553(b)(3)(B). 

The rules in this notice apply only to a 
competition for grant awards dial must 
be made in the current fiscal year, which 
ends September 30,1983. The awards 
should be made as far in advance of that 
date as possible to permit planning by 
grantees for use of funds during the 
1993-84 school year. Given the time 
required to prepare, clear, and publish 
proposed and final regulations, to invite 
and review applications, and to 
negotiate and award grants, there is 
insufficient time to follow proposed 
rulemaking procedures and still obligate 
funds on a timely basis in this fiscal 
year. Therefore, it is impracticable and 
contrary to the public interest to follow 
rulemaking procedures. (5 U.S.C. 553(b): 
20 U.S.C. 1232). 

Effective Dates: Unless the Congress 
takes certain adjournments the funding 
criteria and other rules in this notice are 
expected to take effect 45 days after 
publication in the Federal Register. For 
further information as to the effective 
date of these funding criteria and other 
rules, call or write the Department of 
Education contact person. 

Available Funds: There may be up to 
20 separate awards made, depending on 
the technical quality of applications 
received and on the amount of available 
funds. The size of awards will range 
between $25,000 and $75,000. These 
estimates do not bind the Department oi 
Education to a specific number of grants 
or to the amount of any grant unless the 
amount is otherwise specified by statute 
or regulations. 

Applications Delivered by Mail: An 
application sent by mail must be 
addressed to the Department of 
Education. Application Control Center. 
Attention; 84.157. Secretary’s initiative 
to Improve the Quality of Chapter 1 
Projects. Washington D.C. 20202. 
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An applicant must show proof of 
mailing consisting of one of the 

following: 

(a) A legibly dated U.S. Postal Service 

Postmark; 

(b) A legible mail receipt with the date 
of mailing stamped by the U.S. Postal 

Service; 

(c) A dated shipping label, invoice, or 
receipt from a commercial carrier, or 

(d) Any other proof of mailing 
acceptable to the U.S. Secretary of 

Education. 

If an application is sent through the 
U.S Postal Service, the Secretary does 
not accept either of the following as 
proof of mailing: (1) A private metered 
postmark; or (2) A mail receipt that is 
not dated by the U.S. Postal Service. 

An ippjjpant should note that the U.S. 
Postal Service does not uniformly 
provide a dated postmark. Before relying 
on this method, an applicant should 
check with its local post office. 

An applicant is encouraged to use 
registered or at least first class maiL 
Each late applicant will be notified that 
its application will not be considered. 

Applications Delivered by Hand: An 
application that is hand delivered must 
be taken to the U.S. Department of 
Education, Application Control Center, 
Room 5673. Regional Office Building 3. 

7th and D Street. SW M Washington. D.C. 

The Application Control Center will 
accept a hand-delivered application 
between 8:00 a.m. and 4:30 p.m. 
(Washington, D.C. time) daily except 
Saturdays. Sundays, and Federal 
holidays. An application that is hand 
delivered will not be accepted after 4:30 
p m. on the closing date. 

Application Forms: Application forms 
and fnformation packages are expected 
to be available on or around May 23, 

19S3 and may be obtained by writing to 
Dr. Robert M. Stonehill. State and Local 
Grants Division. Office of Planning. 

Budget and Evaluation. 400 Maryland 
Ave., S.W.. Room 4032. Washington. 

D.C 20202. 

Copies of application forms and 
information packages will be sent 
directly to all Chief State School 
Offers and to all State Chapter 1, ECIA 

Coordinators. 

Applications must be prepared and 
submitted in accordance with 
peculations, instructions, and forms 
nclufjed in the program information 

Package. 

The Secretry strongly urgCB that 
Pplicants not submit information that is 
nr ‘‘ guested. However, the program 
formation is only intended to aid 
applicants in applying for assistance, 
o hmg in the program information 
Package is intended to impose any 
paperwork, application content. 


reporting, or grantee performance 
requirement beyond those imposed 
under the statute and regulations. 

Applicable Regulations: Regulations 
applicable to this competition include: 

(a) Regulations contained in this 
Notice, applicable solely to awards 
made during Fiscal Year 1983; and 

(b) Education Department General 
Administrative Regulations (EDGAR) 

(34 CFR Parts 74. 75, 77. and 78). 

FOR FURTHER INFORMATION CONTACT: 

For further information, contact Dr. 
Robert Stonehill. State and Local Grants 
Division. Office of Planning, Budget and 
Evaluation, U.S. Department of 
Education, 400 Maryland Ave., S.W., 
Room 4032. Washington, D.C. 20202. 
Telephone: (202) 245-9401. 

(20 U.S.C. 2833) 

Dated: May 18.1983. 

T. H. Bell, 

Secretary of Education. 

|FR Dot 63-13798 Filed It4* «m| 

BILLING COOf 4000-41-41 


DEPARTMENT OF ENERGY 

Energy Information Administration 

Publication of Alternative Fuel Price 
Ceilings and Incremental Price 
Threshold for High Cost Natural Gas 

The Natural Gas Policy Act of 1978 
(NCPA) (Pub. L 95-621) signed into law 
on November 9, 1978, mandated a new 
framework for the regulation of most 
facets of the natural gas industry. In 
general, under Title II of the NGPA, 
interstate natural gas pipeline 
companies are required to pass through 
certain portions of their acquisition 
costs for natural gas to industrial users 
in the form of a surcharge. The statute 
requires that the ultimate costs of gas to 
the industrial facility should not exceed 
the cost of the fuel oil which the facility 
could use as an alternative. 

Pursuant to Title II of the NCPA, 
Section 204(e), the Energy Information 
Administration (EIA) herewith publishes 
for the Federal Energy Regulatory 
Commission (FERC) computed natural 
gas ceiling prices and the high cost gas 
incremental pricing threshold which are 
to be effective June 1,1983. These prices 
are based on the prices of alternative 
fuels. 

For further information contact: Leroy 
Brown. Jr., Energy Information 
Administration. 1000 Independence 
Avenue, S.W., Room BE-034, 
Washington. D.C. 20585. Telephone: 

(202) 252-6077. 


Section I 

As required by FERC Order No. 50. 
computed prices are shown for the 48 
contiguous States. The District of 
Columbia's ceiling is included with the 
ceiling for the State of Maryland. FERC, 
by an Interim Rule issued on March 2. 
1981, in Docket No. RM79-21. revised 
the methodology for calculating the 
monthly alternative fuel price ceilings 
for State regions. Under the revised 
methodology, the applicable alternative 
fuel price ceiling published for each of 
the contiguous States shall be the lower 
of the alternative fuel price ceiling for 
the State or the alternative fuel price 
ceiling for the multistate region in which 
the State is located. 

The price ceiling is expressed in 
dollars per million British Thermal Units 
(BTU's). The method used to determine 
the price ceilings is described in Section 
HI. 


Slate 

Dotara par 

motion 

BTU*a 

Alabama -- -... 

357 

Artrona• 

3 77 

* 

3 57 

CMtorraa 

3 74 

Colorado 4 . . 

3 72 

Connactcut..... 

3.84 

D*te»ara * 

3 75 

Florida__ 

366 

—.* 

3 73 

Idaho* _ 

3 72 

Mbnort' ..„ . 

3 99 

trxWva. 

3 57 

Iowa* . . .. . ... | 

3 98 

Kanaat.. ..„. ..| 

396 

Kentucky' - -... j 

3 59 

Lo^vana. 

3 56 

Ma**' ___ 

390 

Maryteryj' 

3 75 

Matsaetoieai . . 

3 79 

Mtchgan’ 

3 59 

Mmrtatote . . 

365 

MitViKO' .. .. 

373 

Mtaaoun 1 

396 

Montana • . 

3 72 

NoOratea' 

3 96 

Nevada* . ... . , 

377 

Now Mampetwa*. 

390 

Nmm Jartay - ... .... . 

365 

Now Mmico 

3 21 

New York. 

374 

North Carofcna * . . J 

3 73 

North Dakota».. ----- .. 1 

396 

ON© . . 

3.37 

Oklahoma ‘ 

3 57 

Oregon* ..-. 1 

3 77 


375 

Rhode Ntend» 

3 90 

South Carotaa* _ .... 

373 

South Dakota* . 

396 

TaonaMaa*. 

373 

Tataa' ... 

357 

Utah 4 _ _ 

3.72 

Vermont * . 

390 

Vrgrf*a* . 

373 


WjthngHon 1 

3 77 

Watt Yirgma *. . 

359 

Waoarrant - - , J 

359 

Wyorwig* — „ j 

3 72 


• Ra^on baaad pnea aa ragurad by FERC Interim R <Jo, 

«aauad on March 2. 1981. m Oockat No RM- 79-21 


• Region baaed pne* cxxncwted «• tha «* 9 *«ad ***r»g« 
Pnca of Rapon* E F, G v and h 
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Section II. Incremental Pricing 
Threshold for High Cost Natural Gas 

The EIA has determined that the 
volume-weighted average price for No. 2 
distillate fuel oil landed in the greater 
New York City Metropolitan area during 
March 1983 was $31.02 per barrel. In 
order to establish the incremental 
pricing threshold for high cost natural 
as. as identified in the NGPA. Title It 
Section 203(a)(7), this price was 
multiplied by 1.3 and converted to its 
equivalent in millions of BTU’s by 
ividing by 5.8. Therefore, the 
incremental pricing threshold for high 
cost natural gas, effective June 1.1983, Is 
3.95 per million BTLTs. 

Section III. Method Used To Compute 
t rice Ceilings 

The FERC, by Order No. 50. issued on 
September 29.1979, in Docket No. 
RM79-21. established the basis for 
determining the price ceilings required 
by the NGPA. FERC also, by Order No. 
167, issued in Docket No. RM81-27 on 
July 24.1981. made permanent the rule 
that established that only the price paid 
for No. 6 high sulfur content residual 
fuel oil would be used to determine the 
price ceilings. In addition, the FERC, by 
Order No. 181. issued on October 6, 

1981. in Docket No. RM81-28. 
established that price ceilings should be 
published for only the 48 contiguous 
States on a permanent basis. 

A. Data Collected 

The following data were required 
from all companies identified by the EIA 
as sellers of No. 6 high sulfur content 
(greater than 1 percent sulfur content by 
weight) residual fuel oil: for each selling 
price, the number of gallons sold to large 
industrial users in the months of January 
1983, February 1983. and March 1983.’ 
All reports of volume sold and price 
were identified by the State into which 
the oil was sold. 

B. Method Used To Determine 
Alternative Price Ceilings 

( 1 ) Calculation of Volume- Weighted 
Average Price . The prices which will 
become effective June 1.1983 (shown in 
Section I). are based on the reported 
price of No. 6 high sulfur content 
residual fuel oil, for each of the 48 
contiguous States, for each of the 3 
months. January 1983, February 1983, 
and March 1983. Reported prices for 
sales in January 1983 were adjusted by 
the percent change in the nationwide 


1 Large tnduilnul User—A person/flrm which 
purchase* Mo. 6 fuel oil to quantities at 4,000 gallon* 
or greater for consumption in • business. Including 
the «pace heating of the business premises. Electric 
utilities. governmental bodies (Federal State, or 
Local), and tbe military are excluded. 


volume-weighted average price from 
January 1983 to March 1983. Prices for 
February 1983 were similarly adjusted 
by the percent change in the nationwide 
volume-weighted average price from 
February 1983 to March 1983. The 
volume-weighted 3-month average of the 
adjusted January 1983 and February 
1983. and the reported March 1983 prices 
were then computed for each State. 

(2) Adjustment for Price Variation. 
States were grouped into the regions 
identified by the FERC (see Section 
11I.C). Using the adjusted prices and 
associated volumes reported in a region 
during the 3-month period, the volume- 
weighted standard deviation of prices 
was calculated for each region. The 
volume-weighted 3-month average price 
(as calculated in Section III.B.(l) above) 
for each State was adjusted downward 
by two times this standard deviation for 
the region to form the adjusted weighted 
average price for the State. 

(3) Calculation of Ceiling Price . The 
lowest selling price within the State was 
determined for each month of the 3- 
month period (after adjusting up or 
down by the percent change in oil prices 
at the national level as discussed In 
Section 11LB(1) above). The products of 
the adjusted low price for each month 
times the State's total reported sales 
volume for each month were summed 
over the 3-month period for each State 
and divided by the State's total sales 
volume during the 3 months to 
determine the State's average low price. 
The adjusted weighted average price (as 
calculated in Section I11.B.(2)) was 
compared to this average low price, and 
the higher of the values was selected as 
the base for determining the alternative 
fuel price ceiling for each State. For 
those States which had no reported 
sales during one or more months of the 
3-month period, the appropriate regional 
volume-weighted alternative fuel price 
was computed and used in combination 
with the available State data to 
calculate the State alternative fuel price 
ceiling base. The State's alternative fuel 
price ceiling base was compared to the 
alternative fuel price ceiling base for the 
multistate region in which the State Is 
located and the lower of these two 
prices was selected as the final 
alternative fuel price ceiling base for tbe 
State. The appropriate lag adjustment 
factor (as discussed in Section II1.B.4) 
was then applied to the alternative fuel 
price ceiling base. The alternative fuel 
price (expressed in dollars per gallon) 
was multiplied by 42 and divided by 8.3 
to estimate the alternative fuel price 
ceiling for the State (expressed in 
dollars per million BTU'a). 


There were insufficient sales reported 
in Region G for the months of January, 
February, and March 1983. The 
alternative fuel price ceilings for the 
States in Region G were determined by 
calculating the volume weighted average 
price ceilings for Region E, Region F. 
Region G. and Region H. 

(4) Lag Adjustment. The EIA has 
implemented a procedure to partially 
compensate for the two-month lag 
between the end of the month for which 
data are collected and the beginning of 
the month for which ceiling prices 
become effective. It was determined that 
Platt's digram Price Report publication 
provides timely information relative to 
the subject. The prices found in Platt's 
Oilgram Price Report publication are 
given for each trading day in the form of 
high and low prices for No. 6 residual oil 
in 21 cities throughout the United States. 
The low posted prices for No. 6 residual 
oil in these cities were used to calculate 
a national and a regional lag adjustment 
factor. The national lag adjustment 
factor was obtained by calculating a 
weighted average price for No. 6 high 
sulfur residual fuel oil for the ten trading 
days ending May 13,1983. and dividing 
that price by the corresponding 
weighted overage price computed from 
prices published by Platt’s for the month 
of March 1983. A regional lag 
adjustment factor was similarly 
calculated for four regions. These arc: 
one for FERC Regions A and B 
combined; one for FERC Region C; one 
for FERC Regions D. E, and G combined: 
and one for FERC Regions F and H 
combined. The lower of the national or 
regional lag factor was then applied to 
the alternative fuel price ceiling for each 
State in a given region as calculated in 
Section lll.B.(3). 


Listing of States by Region 

States were grouped by the FERC to 
form eight distinct regions as follows: 

Region R 


Region A 
Connecticut 

Main* 

Massachusetts 
New Hampfthtrc 
Rhode latand 
Vermont 

Region C 
Alabama 
Florida 
Georgia 
Mississippi 
North Carolina 
South Carolina 
Trnnetaea 
Virginia 

Region E 

low* 

Kant** 

Missouri 

Minnetot* 


Delaware 
Maryland 
New Jersey 
New York 
Pennsylvania 

Region O 

Illinois 

Indiana 

Kentucky 

Michigan 

Ohio 

West Virginia 
Wisconsin 

Reg too F 

Arkansas 
Louisiana 
New Mexico 
Oklahoma 
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Nebraska 

Texas 

Sort!. Dakota 


Suufh Dakota 


Region C 

Reg if 

Cok .icio 

Anton* 

Uahj 

California 

Mociuna 

Nevada 

Utah 

Oregon 

ty'iKTnn* 

Washington 


b»ued in Washington. D.G, May 18.1983. 
Albert H. Undim. |f„ 

Dtfiih Administrator. Energy information 
> s(ration, 

|n»0» UttSfUmlS-tt-t* 1113 «*| 

■LLMG coot *4*0-0141 


Federal Energy Regulatory 

Commission 

Socket No. TAB3-2-31-004) 

Arkansas Louisiana Gas Co.; 
Compliance Filing 

May 16, 1983. 

Take notice that on April 29. UW3, 
Arkansas Louisiana Gas Company 
(Arkla) submitted for filing as pari of its 
FHtC Gas Tariff. First Revised Volume 
No. 1. Rate Schedule G-2. copies of 5th 
Revised Sheet No. 12B. 6th Revised 
Shi!*t No 12C. 6th Revised Sheet No. 

120 and 2nd Substitute 33rd Revised 
Sheet No. 4 to become effective April 1. 
mi. 

Arkla states that this filing is in 
compliance with Ordering Paragraphs 
an d (D) of the Commissions order 
dated March 31.1983, which required 
Arkla to file tariff sheet changes on 
wchange gas within a 30-day period, 
inis supplementary filing also makes 
certain reductions in cost projections n 
’ he supporting work sheets and 
summary sheets of the PGA filing 
concerning reductions in costs for 

deep deregulated gas and certain 
*‘fdi! formation gas. 

•Arkla states that copies of the filing 
*ere mailed to the customers served 
Arkla s Rate Schedule No. G-2. 

Anv person desiring to be heard or tc 
Potest said complaint should file a 

'fiterven# or protest with the 
fc Energy Regulatory Commission 
North Capitol Street, NE.. 

L ?k n ln ? tun+ ^ 2 0 * 20 * in accordance 

Rules 211 and 214 of the 
[^missions Rules of Practice and 
lore (18 CFR 385 211. 385.214). All 
Petitions or protests should be filed 
of before May 20.1983. Protests will 
considered by the Commission in 
^rm:nmg the appropriate action to be 
• p but will not serve to make 
> enfant# parties to the proceeding. 

* > c , rson wishing to become a party 
; me a petition to intervene. Copies 
™ Coni plaint are on file with the 


Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

|W Hoc. IMH4 riM V-2V4D a 45 «f»t 
BILLING COOK *717-01-U 


l Docket No. CP03-291-OOO) 

Arkansas Louisiana Gas Company, a 
Division of Arkla, Inc; Request Under 
Blanket Authorization. 

May 17.1983, 

Take notice that on April 25.1983, 
Arkansas Louisiana Gas Company, a 
division of Arkla. Inc. (Arkla), P.O. Box 
21734. Shreveport. Louisiana 71151. filed 
in Docket No. CP 83-291-000 a request 
pursuant to 1 157.205 of the regulations 
under the Natural Gas Act (18, CFR 
157.205) that Arkla proposes to construct 
and operate two sales taps and related 
appurtenant facilities, one on its line 
KM-12 and the other on its line LAC-10, 
to permit the direct sales of natural gas 
to Tosco Corporation (Tosco) and 
Coloma Petroleum. Inc. (Coloma), 
respectively, under the authorization 
issued in Docket Nos. CP82-340-000 and 
CP82-340-001 pursuant to Section 7 of 
the Natural Gas Act, all as more fully 
set forth in the request on file with the 
Commission and open to public 
inspection. 

Arkla states that the peak day 
volumes to be delivered to Tosco and 
Coloma by the proposed facilities is 
estimated to be approximately 12 Mcf 
and 1.500 Mcf. respectively, with an 
estimated 4.380 Mcf and 72.000 Mcf. 
respectively, being delivered annually. 
Arkla further states these volumes are 
de minimis when compared with Arkla's 
1982 peak day and annual deliveries of 
1.827,927 Mcf and 394,607,813 Mcf. 
respectively. Arklas further states that 
the volumes delivered to Tosco to 
operate its De Lone-Bums oil pumping 
station in Union County. Arkansas, 
would be billed at the retail rates 
applicable under Arkla's effective rates 
as filed with the Arkansas Public 
Service Commission. It is asserted that 
the volumes delivered to Coloma for the 
use and consumption of its gas lift 
operations In Kingfisher County, 
Oklahoma, would be billed at the retail 
rates applicable under Arkla's effective 
rates as filed with the Oklahoma 
Corporation Commission. It is estimated 
that the cost of the construction of the 
proposed facilities for Tosco and 
Coloma would be $1,330 and $22,990. 
respectively. 

Any person or the Commission's staff 
may. within 45 days after issuance of 
the instant notice by the Commission. 


file pursuant to Rule 214 of the 
Commission's Procedural Rules (18 CFR 
385.214) a motion to intervene or nutice 
of intervention and pursuant to f 157.205 
of the Regulations under the Natural 
Gas Act (18 CFR 157.205) a protest to the 
request. If no protest is filed within the 
time allowed therefor, the proposed 
activity shall be deemed to be 
authorized effective the day after the 
time allowed for filing a protest. If a 
protest is filed and not withdrawn 
within 30 days after the time allowed for 
filing a protest, the instant request shall 
be treated as an application for 
authorization pursuant to Section 7 of 
the Natural Gas Act. 

Kenneth F. Plumb, 

Secretory . 

|>7t Out (u-um Film! VS4L *45 mm\ 

BILLING COOC *717-01-11 


(Docket No. ES82-69-001) 

Interstate Power Co.; Amended 
Application 

May 17.1983. 

Take notice that on May 9,1983, 
Interstate Power Company (Applicant) 
filed an amendment to its application in 
Docket No. ESa2-69-001 with the 
Federal Energy Regulatory Commission. 
Applicant seeks authority to increase its 
short-term borrowings from $40 million 
to $50 million outstanding consisting of 
promissory notes and/or commercial 
paper to be issued on or before 
December 31.1983. and to mature nut 
later than December 31.1984. 

Any person desiring to be heard or to 
make any protest with reference to such 
application, as amended, should, on or 
before May 31. 1983. file with the 
Federal Energy Regulatory Commission, 
Washington, DC. 20426, petitions to 
intervene or protest in accordance with 
the requirements of the Commission's 
Rules of Practice and Procedure (18 CFR 
385.211 or 385.214). The application, as 
amended, is on file with the Commission 
and available for public inspection. 
Kenneth F. Plumb, 

Secretary. 

DOC U717 KlWd i a M*J 

BILLING COOC C717-41-M 


[Docket No. CP83-318-000] 

Intrastate Gathering Corp., Application 

May 17.1983. 

Take notice that on May 9.1983, 
Intrastate Gathering Corporation 
(Applicant), P.O. Box 32999, San 
Antonio. Texas 78216. filed in Dicket No. 
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CP83-318-000 an application pursuant to 
Section 311(a)(2) of the Natural Gas 
Policy Act of 1978 and § 284.127 of the 
Commission's Regulations for authority 
to transport certain quantities of natural 
gas for Tennessee Gas Pipeline 
Company, a Division of Tenneco Inc. 
(Tenneco). all as more fully set forth in 
the application which is on file with the 
Commission and open to public 
inspection. 

Applicant states that it is currently 
engaged in the transportation of natural 
gas on behalf of Tenneco pursuant to a 
transportation agreement dated July 5. 
1979. It is stated that service under this 
agreement commenced July 8.1979. for 
un initial term of two years under the 
self-implementing provisions of 
5 284.122(a) of the Commission’s 
Regulations and was extended for a 
period of two years commencing July 6. 
1981, pursuant to § 284.125 of the 
Commission's Regulations. In order that 
the transportation service might be 
continued on an uninterrupted basis. 
Applicant has requested the 
Commission issue an order authorizing a 
continuation of the transportation 
arrangement for a period of two years 
commencing July 6.1983, and ending 
July 5.1985. 

Applicant proposes to transport up to 
25.000 Mcf of gas per day for Tenneco or 
such additional daily volumes which 
Applicant determines that its operating 
conditions shall reasonably permit. 
Applicant states that it would transport 
Tenneco's volumes from Gulf Oil 
Corporation’s wells in Zapata, Starr. 
Cameron and Hidalgo Counties. Texas, 
to Tenneco’s Webb. Corckett, Sullivan 
or Starr redelivery points in Webb. 
Hidalgo and Zapata Counties. Texas, 
and other mutually agreeable point or 
points. A transportation rate of 5.0 cents 
per Mcf would be charged for gas 
transported to te Webb redelivery point, 
2191 cents per Mcf for gas transported 
to the Crockett redelivery point and 
25.94 cents per Mcf for gas transported 
to the Sullivan or Starr redelivery 
points. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 7. 
1983, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20428, a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211). All protests filed 
with the Commission will be considered 
by it in determining the appropriate 
action to be taken but will not serve to 


make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a motion to intervene in 
accordance with the Commission's 
Rules. 

Kenneth F. Plumb, 

Secretary. 

|HI Doc P1M wnl 

BILLING COOt ST 17-01 -U 


(Docket No. CP83-290-000 1 

Panhandle Eastern Pipe Une Co. and 
Trunkline Gas Co.; Application 

May 17.1983- 

Take notice that no April 25. 1983, 
Panhandle Eastern Pipe Une Company 
(Panhandle), P.O. Box 1642, Houston. 
Texas 77001, and Trunkline Gas 
Company (Trunkline). P.O. Box 1642, 
Houston. Texas 77001. filed in Docket 
No. CP83-290-000 a joint application 
pursuant to Section 7(b) of the Natural 
Gas Act for permission and approval to 
abandon a transportation service for 
United Gas Pipe Line Company (United), 
all as more fully set forth in the 
application which is file with the 
Commission and open to public 
inspection 

It is stated that Applicants were 
authorized to transport up to 100,000 
Mcf of gas per day on an interuptible 
basis for United from Dewey County, 
Oklahoma, to St. Mary and I^iSalle 
Parishes, Louisiana, and Waller County. 
Texas. Applicants assert that the reaons 
for the abandonment is that the sale of 
gas to United in Dewey County, 
Oklahoma, has been terminated as of 
April 21,1982, and no gas has been 
received for transportation since March 

1982. It is further asserted that no 
facilities would be abandoned. 

Any perons desiring to be heard or to 
make any protect with refemece to said 
application should on or before June 7 

1983, file with the Federal Energy 
Regulatory Commission, Washington. 
D.C. 20426. a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
385.214 or 385.211) and the Regulations 
under the Natural Ga9 Act (18 CFR 
157.10). All protestests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestants parties to the proceeding. 
Any perons wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 


motion to intervene in accordance with 
the Commission's Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
the jurisdiction conferred upon the 
Federal Energy Regulatory Commission 
by Sections 7 and 15 of the Natural Gas 
Act and the Commission's Rules of 
Practice and Procedure, a hearing will 
be held without further notice before the 
Commission or its designee on this 
application if no motion to itervene is 
filed within the time required herein, if 
the Commission on its own review of the 
matter finds that permission and 
approval for the proposed abandonment 
are required by the public convenience 
and necessity. If a motion for leave to 
intervene is timely filed, or if the 
Commission on its own motion believes 
that a formal hearing is required, further 
notice of such hearing will be duly 
given. 

Under the procedure herein provided 
for. unless otherwise advised, it will be 
unnecessary for Applicants to appear or 
be represented at the hearing. 

Kenneth F. Plumb. 

Secretary. 

(HI Doc O-tjna Filed »e *ml 

BILLING COOC 


(Docket No. CP83-277-000I 

Transcontinental Gas Pipe Une Corp.; 
Application 

May 17,1983. 

Take notice that on April 14.1983. 
Transcontinental Gas Pipe Line 
Corporation (Applicant). P.O. Box 1396, 
Houston. Texas 77251, filed in Docket 
No. CP83-277-000 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public 
convenience and necessity authorizing 
the transportation of natural gas for the 
account of Columbia Gas Transmission 
Corporation (Columbia), all as more 
fully set forth in the application which is 
on file with the Commission and open to 
public inspection. 

Transco proposes to transport up to 
1,800 dt equivalent of natural gas per 
day for Columbia, an existing resale 
customer, pursuant to the provisions of 
Transco's Rate Schedule T. 

It is stated that the gas would be 
made available to Transco at its existing 
point of delivery to Columbia at 
Dranesville, Fairfax County. Virginta, 
where Columbia would reduce its takes 
of equivalent quantities of gas under 
Transco's Rate Schedule CD-2 and 
Transco would transport such gas ar.u 
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deliver it by displacement for the 
account of Columbia to Lynchburg. 

Virginia. 

The Rate Schedule T transportation 
rale for this upstream delivery is 
currently 4.0* per dt equivalent with no 
retention for fuel requirements, it is 

itated. 

Any person desiring to be heard or to 
make any protest with reference to said 
application should on or before June 7, 
19&3, file with the Federal Energy 
Regulatory Commission, Washington. 

D C 20426. a motion to intervene or a 
protest in accordance with the 
requirements of the Commission’s Rules 
of Practice and Procedure (18 CFR 
365.214 or 365.211) and the Regulations 
under the Natural Gas Act (18 CFR 
157.10J, All protests filed with the 
Commission will be considered by it in 
determining the appropriate action to be 
taken but will not serve to make the 
protestunts parties to the proceeding. 

Any person wishing to become a party 
to a proceeding or to participate as a 
party in any hearing therein must file a 
motion to intervene in accordance with 
the Commission’s Rules. 

Take further notice that, pursuant to 
the authority contained in and subject to 
jurisdiction conferred upon the Federal 
Energy Regulatory Commission by 
Sections 7 and 15 of the Natural Gat Act 
snd the Commission's Rules of Practice 
wd Procedure, a hearing will be held 
without further notice before the 
Commission or its designee on this 
application if no motion to intervene is 
1 ed within the time required herein, if 
the Commission on its own review of the 
matter finds that a grant of the 
certificate is required by the public 
convenience and necessity. If a motion 
lor leave to intervene is timely filed, or if 
Jhe Commission on its own motion 
briieves that a formal hearing is 
required, further notice of such hearing 
will be duly given. 

Cruler the procedure herein provided 
or * unless otherwise advised, it will be 
unnecessary for applicant to appear or 

^Presented at the hearing. 

F Plumb. 

S^Ctetary. 

f* ** «« umf 

COO€ 6?17-01-M 


l&ocket No. RP83-3O-O02I 


Transcontinental Gas Pipe Line Corp.; 
"©posed Changes in FERC Gas Tariff 


“•> >6.1983. 

notice that Transcontinental Cai 
2**“* Corporation (Transco) on 
2?' tendered for filing certain 

*** sheets to Original Volume 


No. 2 of its FERC Gas Tariff, and 
alternatives thereto, which propose 
changes in the rates applicable to three 
transportation rate schedules covering 
service performed in the production area 
of Transco's system. Transco states that 
the purpose of its filing is to establish 
rates for the involved rate schedules 
which are comparable to those 
transportation rates that were filed by 
Transco on December 15.1982 In Docket 
No. RP83-30 and which are applicable to 
similar production area transportation 
service performed by Transco. Transco's 
preferred alternative tariff sheets filed in 
this case reflect the adjustments 
required by the Commission's January 
14,1983 suspension order in Docket No. 
RP83-30 as well as the rate of return 
provided for in Article IV of the 
settlement agreement filed by Transco 
on April 13.1983 in Docket Nos. RP83-11 
and RP83-30. In the event that the 
Commission does not approve the 
settlement in a timely fashion, Transco 
has submitted alternative tariff sheets 
that do not reflect the rate of return 
provided for therein. 

Transco has requested that its filing in 
this case be made effective concurrently 
with the effectiveness of the rates filed 
in Docket No. RP83-30 on April 22,1983 
and that this case be consolidated with 
the proceedings in Docket No. RP83-30. 
Transco requests that the Commission 
grant all necessary waivers to allow 
concurrent effective dates. 

Copies of the filing were served upon 
the Company's jurisdictional customers 
and interested State Commissions. 

Any person desiring to be heard or to 
protest said filing should file a petition 
to intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street. N.E., Washington, 
D.C. 20426, in accordance with Rule 2.14 
and Rule 2,11 of the Commission's Rules 
of Practice and Procedure (18 CFR 
385 211 and 385.214). AH such petitions 
or protests should be filed on or before 
May 20,1983. Protests will be 
considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make the 
protestants parties to the proceeding. 

Any person wishing to become a party 
must file a petition to intervene. Copies 
of this filing are on file with the 
Commission and are available for public 
inspection. 

Kenneth F. Plumb. 

Secretary. 

(KR Doc 83-11720 Filwi *43 «n| 

SMJJNQ COOC 8717-Ot-U 


Western Area Power Administration 
(Rate Order No. WAPA-19] 

Colorado River Storage Project; Order 
Confirming, Approving, and Placing 
Increased Power and Transmission 
Rates In Effect on an Interim Basis 

Correction 

In FR Doc. 83-11569. beginning on 
page 19990, in the issue of Tuesday, May 
3,1983, make the following correction. 

On page 19992, first column, the 
twenty-second line of the third 
paragraph should have read: "Fort 
Collins Area. In many of the years since 
the Inception of CRSP O&M program, it 
has". 

SrUJNQ COOC 1 503-0 1-U 


ENVIRONMENTAL PROTECTION 
AGENCY 

(OPTS—59123C; TSH-FRL 2367-6) 

Certain Chemicals; Approval of Test 
Marketing Exemption 

agency: Environmental Protection 
Agency (EPA). 
action: Notice. 

summary: This notice announces EPA’s 
approval of TM-83-46. an application 
for a test marketing exemption (TME) 
under section 5(h)(6) of the Toxic 
Substances Control Act (TSCA). The 
test marketing conditions are described 
below. 

EFFECTIVE OATE: May 12.1983. 

FOR FURTHER INFORMATION CONTACT: 

Theodore C. Jones, Acting Chief, Notice 
Review Branch, Chemical Control 
Division (TS-794), Office of Toxic 
Substances. Environmental Protection 
Agency. Rm. E-204. 401 M St. SW„ 
Washington. DC 20460 (202-382-3725). 
supplementary information: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and to 
permit them to manufacture or import 
new chemical substances for test 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substances for test 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on test marketing activities. 

EPA has determined that test 
marketing of the new chemical 
substances described below, under the 
conditions set out in the applications, 
and for the time periods specified below, 
will not present any unreasonable risk 
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of injury to health or the environment. 
Production volume, number of workers 
exposed to the new chemical, and the 
levels and duration of exposure must 
not exceed that specified in the 
applications. All other conditions 
described in the applications must be 
met. The following additional 
restrictions apply: 

1. If the substance is shipped, the 
applicant must maintain records of the 
date(s) of shipment(s) to each customer 
and the quantities supplied in each 
shipment, and must make these records 
a via table to EPA upon request. 

2. A bill of lading accompanying each 
shipment must state that use of the 
substance is restricted to that approved 
in the TME. 

TME 63-46 

Date of Receipt: April 7.1983. 

Notice of Receipt: April 15.1983 (48 
FR 16330). 

Applicant: The Warfield Company. 
Inc. 

Chemical: Polya mine adduct 
(Generic). 

Use: Confidential 

Import Volume: Confidential. 

Test Marketing Period: 1 year. 

Commencing On: May 12,1983. 

Risk Assessment: The Agency did not 
identify any significant health or 
environmental effects based on the 
information received from the submitter 
and other information presently 
available to the Agency. In addition, the 
potential for exposure and release are 
very low. The overall concerns, 
therefore, for health and ecotoxicity are 
low. 

Public Comments: None. 

The Agency reserves the right to 
rescind approval of an exemption 
should any new information come to its 
attention which casts significant doubt 
on its finding that the test marketing 
activities will not present an 
unreasonable risk to health or the 
environment. 

Dated: May 12. 1983. 

Marcia E. William*, 

Acting Director. Office of Toxic Substances . 

|FR Ox IVir.l Filed ms -oil 

BILLING COOt *5*0-50 M 


10PTS-59123B; TSH-FRL 2367-51 

Certain Chemicals; Approval of Test 
Marketing Exemption 

agency: Environmental Protection 
Agency (EPA). 

action: Notice. _ 

summary: This notice announces EPA s 
approval of TM-83-44, and TM-83-15. 


two applications for test marketing 
exemptions (TME) under section 5(h)(6) 
of the Toxic Substances Control Act 
(TSCA). The test marketing conditions 
are described below. 

EFFECTIVE DATE: May 12, 1983. 

FOR FURTHER INFORMATION CONTACT: 

Theodore C. Jones, Acting Chief. Notice 
Review Branch. Chemical Control 
Division (TS-794), Office of Toxic 
Substances. Environmental Protection 
Agency. Rm. E-204. 401 M St. SW.. 
Washington. D.C. 20460 (202-382-3725), 
supplementary information: Section 
5(h)(1) of TSCA authorizes EPA to 
exempt persons from premanufacture 
notification (PMN) requirements and to 
permit them to manufacture or import 
new chemical substances for lest 
marketing purposes if the Agency finds 
that the manufacture, processing, 
distribution in commerce, use and 
disposal of the substances for test 
marketing purposes will not present any 
unreasonable risk of injury to health or 
the environment. EPA may impose 
restrictions on teat marketing activities. 

EPA has determined that test 
marketing of the new chemical 
substances described below, under the 
conditions set out in the applications, 
and for the time periods specified below, 
will nut present any unreasonable risk 
of injury tolicalth or the environment. 
Production volume, number of workers 
exposed to the new chemical, and the 
levels and duration of exposure must 
not exceed that specified in the 
applications. All other conditions 
described in the applications must be 
met. The following additional 
restrictions apply: 

1. If the substance is shipped, the 
applicant must maintain records of the 
date(s) of shipment(s) to each customer 
and the quantities supplied in each 
shipment, and must make these records 
available to EPA upon request. 

2. A bill of lading accompanying each 
shipment must state that use of the 
substance is restricted to that approved 
in the TME. 

TMES3 44 

Date of Receipt: April 6. 1983. 

Notice of Receipt: April 15.1983 (48 
FR 16330). 

Applicant: Morton Thiokol. 
Incorporated. 

Chemical: Polyalykyl polyurethone. 
acrylate capped. 

Use: Coating for photographic film. 

Production Volume: 50.000 kg. 

Worker Exposure: Manufacture: 
dermal. 5 workers, 8 hours/day. 10 
days/year. Processing: 6 workers, 8 
hours/day. 5 days/year. 

Test Marketing Period: 1 year. 


Commencing on: May 12, t983. 

Risk Assessment- The Agency did nol 
identify any significant health or 
environmental effects based on the 
information received from the submitter 
and other information presently 
available to the Agency. The TME 
substance is expected to be poorly 
absorbed and cause little or no systemic 
toxicity. Based on the molecular weight 
and low water solubility, it is of low 
concern for environmental effects. In 
addition, the potential for significant 
exposure and release is very low. The 
overall concerns, therefore, for health 
and ecotoxicity are low. 

Public Comments: None, 

TME83-45 

Date of Receipt April 7,1983. 

Notice of Receipt April 15,1983 (48 
FR 16330). 

Applicant: Confidential. 

Chemical: Lignosulfate, reaction 
product with a phenolic monomer and 
an oxidant (Generic^ 

Use: Confidential 

Production Volume: 60,000 lb. of a 
solution containing approximately 50% 
final solids content, (Production volume 
was mistakenly cited as 60,000 gallons 
in the notice of receipt.) 

Numlyer of Customers: 1. 

Worker Exposure: Manufacture: 
dermal and inhalation. 2-3 workers. 
Transport and use: dermal and 
inhalation, 4 workers. 

Test Marketing Period: 5 months. 

Commencing on: May 12,1983. 

Risk Assessment: The Agency did not 
identify any significant health or 
environmental effects based on the 
information received from the submitter 
on a closely-related analog and on other 
information presently available to the 
Agency. In addition, potential for 
exposure and release are very low The 
overall concerns, therefore, for health 
and ecotoxicity are low. 

Public Comments: None. 

The Agency reserves the right to 
rescind approval of an exemption 
should any new information come to its 
attention which casts significant doubt 
on its finding that the test marketing 
activities will not present an 
unreasonable risk to health or the 
environment. 

Dated: May 12 1983 

Marcia William*. 

Acting Director. Office of Toxic Substance* 

[FR Doc KM)?*) Filed ft45 «mj 

BILUNG COOC 55*0-60-* 
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IWH-fRt 2352-2) 

Approval of West Virginia’s NPDES 
Program To Use a Surface Mine 
Application Form 

agency: Environmental Protection 

Agency. 

action: Notice of approval of the State 
of West Virginia's request to use a 
National Pollutant Discharge 
Elimination System (NPDES) application 
form for surface mine discharges. 

summary: On May 10.1983, the 
Environmental Protection Agency (EPA) 
approved the State of West Virginia's 
request to use a new NPDES permit 
application form for surface mine 
discharges. Previously the State had 
been approved to participate in the 
NPDES program, which included use of 
an application form covering all mining 
discharges. 

FOR FURTHER INFORMATION CONTACT. 

Allen |. Danzig, Permits Division (EN- 
336). U.S. Environmental Protection 
Agency, 401 M Street SW.. Washington. 

D C. 20460, 202-755-0750. 

SUPPLEMENTARY INFORMATION.* On May 
NX 1982, the EPA Administrator 
approved West Virginia's request to 
administer the NPDES program. This 
action included approval of an NPDES 
permit application form for mining 
discharges. The approved mining form 
covered all mining discharges, including 
deep mines and surface mines. Shortly 
thereafter. West Viiginia requested EPA 
approval of a revised NPDES 
application form to cover surface mine 
discharges only. The revised application 
form provides more complete State 
coverage of surface mining and 
eliminates non-applicable deep mining 
items. Today's Federal Register notice is 
to announce the approval of the State of 
West Virginia’s request to use an 
NPDES application form for surface 
tnine discharges. EPA received only one 
comment during the public comment 
period, which requested changes in the 
•tream sampling conditions of the form. 
*>tnce these conditions are required by 
me State Department of Natural 

v»n Urcef and not b v ^ Federal 
NPDES regulations. EPA has forwarded 
mese comments to the State for its 

review. 

Review Under the Regulatory Flexibility 
Act and Executive Order 12291 

tnder the Regulatory Flexibility Act, 
^Ais to prepare a Regulatory 

fcxihility Analysis for all rules which 
f*y hav * significant impact on a 
Wwtantial number of small entities. The 
approval of the West Virginia NPDES 
Permit application form for surface mine 


discharges merely provides more 
specific State requirements for surface 
mine discharges. No new substantive 
Federal requirements are established by 
this action. Therefore, this notice does 
not have a significant impact on a 
substantial number of 9malt entities. It 
does not trigger the requirement of a 
Regulatory Flexibility Analysis. 

The Office of Management and Budget 
has exempted this rule from the 
requirements of Section 3 of Executive 
Order 12291. 

Dated: May 10.1963. 

Lea L. VeraUndig, 

Acting Administrator. 

(FR Doc 0-1)740 Filed 5 25 41 IT 45 «m| 

SILLING CODE AS40-MMI 


IOPTS-51464; TSH-FRL 2355-51 

Certain Chemicals; Premanufacture 
Notices 

Correction 

In FR Doc. 83-11622, beginning on 
page 20487, in the issue of Friday. May 6. 
1983. on page 20488, in the first column, 
"PMN 83-44" should read "PMN 83- 
644". 

BILUNG COOt 150S-SMA 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 

General Counsel's Opinion No. 6—The 
Legality of Discount Brokerage 
Services When Offered By Insured 
Nonmember Banks 

agency: Federal Deposit Insurance 
Corporation (FDIC). 
action: Notice of FDIC General 
Counsel's Opinion No. 0. 

summary: The FDIC's Legal Division 
has received numerous inquiries from 
insured nonmember banks and their 
counsel concerning whether or not 
insured nonmember banks may offer 
discount brokerage services to their 
customers. The inquiries have primarily 
focused on whether or not an insured 
nonmember bank may lawfully enter 
into a contractual arrangement with an 
unrelated discount broker whereby the 
broker executes securities transactions 
for bank customers and the bank shares 
in commissions generated by those 
transactions. FDIC General Counsel's 
Opinion No. 0 set forth below responds 
to those inquiries. 

FOR FURTHER INFORMATION CONTACT 

Pamela E. F. LeCren, Senior Attorney. 
Legal Division. (202-389-4171), Room 
4128E, 550 17th Street, NW.. 

Washington. D.C. 20429. 


Opinion 

The FDIC has received numerous 
inquiries from insured nonmember 
banks and their counsel asking whether 
or not it is lawful for an insured 
nonmember bank to offer discount 
brokerage services to its customers. The 
inquiries primarily focus on the 
lawfulness of contractual arrangements 
between bonks and unrelated discount 
brokers whereby the discount broker 
executes securities transactions for 
bank customers and the bank shares in 
the commissions generated by the 
transactions. A response to those 
questions necessarily involves an 
inquiry into the permissible scope of an 
insured nonmember bank's direct 
securities activities under the Banking 
Act of 1933 (popularly known as the 
GlassSteagall Act and codified in 
several sections of the United States 
Code). The GlassSteagall Act is 
generally recognized as separating the 
business of banking from that of 
investment banking (/.#., the securities 
business). Most of what is the Glass- 
Steagall Act applies solely to member 
banks of the Federal Reserve System. 
(See section 20 (prohibiting the 
affiliation of member banks and 
companies engaged principally in the 
issue, floatation, underwriting, public 
sale, or distribution of stocks, bonds, 
debentures, notes or other securities. 12 
U.S.C. 377) and section 32 (prohibiting 
officers, directors, or employees of 
companies primarily engaged in the 
issue, floatation, underwriting, public 
sale, or distribution of stocks, bonds, or 
similar securities, or partners or 
employees of a partnership so engaged, 
from serving as directors, officers, or 
employees of member banks. 12 U.S.C 
78)). 

Section 21 of the Glass-Steagall Act 
(12 U.S.C 378) is applicable, however, to 
member and nonmember banks alike. 
Section 21 provides, in part, that It shall 
be unlawful for, any person, firm, 
corporation, association business trust, 
or other similar organization, engaged in 
the business of issuing, underwriting, 
selling, or distributing • • • stocks, 
bonds, debentures, notes or other 
securities, to engage at the same time to 
any extent whatever in the business of 
receiving deposits * * \ 

Section 21 further provides, however, 
that nothing therein should be read to 
prohibit" • • • State 
banks * * * whether or not members of 
the Federal Reserve 
System) * • • from dealing, 
underwriting, purchasing, and selling 
investment securities to the extent 
permitted to national banking 
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associations by the provisions of section 
24 of this title," Section 24(7th) of Title 
12 of the United States Code (hereinafter 
referred to as section 10 of the Glass- 
Steagall Act) limits "the business of 
dealing in securities and stock * * * to 
purchasing and selling such securities 
and stock without recourse, solely upon 
the order, and for the account of. 
customers * * V Section 10 ends with 
the proviso that a national banking 
association (and thus a nonmember 
bank) may purchase certain listed 
investment securities for its own 
account, 

A nonmember bank may therefore, 
consistent with the Glass Steagall Act. 
purchase and sell securities for the 
account of a customer if it is without 
recourse and solely upon the order of 
the customer. It is the opinion of the 
Legal Division of the FDIC, after 
reviewing the language of the statute, 
current case low interpreting the CInsi¬ 
st eagul! Act. and the Act's legislative 
History, that "discount brokerage" is a 
permissible activity falling within the 
language of section 10. By the term 
"discount brokerage" we are referring to 
the practice by a bank of executing 
securities transactions solely at the 
direction of a bank customer but not 
providing that customer with any 
investment advice. 

As explained in the Senate Report 
accompanying the Glass-Steagall Act, 
section 10 would permit national banks 
"to purchase and sell investment 
securities for their customers to the 
same extent as heretofore * * V* S. 

Rep. No. 77, 73rd Cong.. 1st Sess. 10 
(193;\). National banks were engaged in 
brokerage type activities prior to the 
enactment of the Glass-Steagall Act and 
their involvement in such activities had 
been judicially recognized. (See Binkley 
v. Brinson , 200 U.S. 254 (1932); McNair 
v. Davis , 68 F. 2d 935 (5th Cir.), cert 
denied , 292 U.S. 647 (1934); and Block v. 
Pennsylvania Exchange Bank , 253 N.Y. 
227.170 N.E. 900 (1930)). Bank trust 
departments also had traditionally 
performed brokerage functions with 
regard to trust accounts administered by 
banks. Therefore in our opinion both the 
legislative history of section 16 and the 
historical involvement of banks in 
brokerage activities support the 
conclusion that a nonmember bank is 
not prohibited from engaging in discount 
brokerage activities as defined above. 

Further support for the opinion that 
discount brokerage activities are a 
permissible activity for banks con be 
found in court decisions construing the 
Glass-Steagall Act As early us 1947 the 
Supreme Court, in determining whether 
a securities firm was "primarily 


engaged" in securities activities covered 
by section 32 of the Glass-Steagall Act. 
did not give any weight to the firm's 
substantial brokerage activities. Board 
of Governors of the Federal Reserve 
System v. Agnew. 329 U.S. 441 (1947). 
Implicit in that decision, and the later 
observations of the Court concerning 
section 16, is the premise that the Glass- 
Steagall Act is not concerned with 
activities in which banks traditionally 
engaged which do not raise the types of 
hazards sought to be addressed by the 
Glass-Steagall Act. 

As recognized by the Supreme Court 
in Investment Company Institute v. 
Camp . 401 U.S. 017. 630-634 (1971). the 
legislative history of the Glass-Steagall 
Act reflects concern that a bank might 
be harmed by its direct or indirect 
involvement in certain securities 
activities. Those hazards included the 
possibility that; (1) The association of 
the bank with a securities company 
affiliate could impair public confidence 
in the bank if the latter performed 
poorly; (2) the bank might be tempted to 
make unsound loans to its securities 
affiliate or to companies whose 
securities the bank's affiliate was 
underwriting; (3) bank customer 
goodwill could suffer if any customer 
suffered losses after investing in a 
security associated with the bank; (4) 
the bank may make unsound "purpose 
loans" (loans obtained for the purpose 
of acquiring securities) in order to 
facilitate the sale of securities in which 
the bank or its securities affiliate dealt; 
(5) the bank's affiliate could dump poor 
issues into the bank's trust department; 
and (6) the bank's promotional interest 
in the securities would be in direct 
conflict with its obligation to render 
impartial investment advice. 

The above hazards have been found 
not to be present in the case of discount 
brokerage. The U.S. District Court for 
the District of Columbia, for example, 
found automatic investment services 
("AIS") by banks not to violate the 
Glass-Steagall Act. New York SttxJi 
Exchange v. Smith. 404 F. Supp. 1091 
(D.D.G 1975). vacated on other grounds 
sub nom . New York Stock Exchange v. 
Bloom . 562 F. 2d 730 (D.C. Cir 1977) cert 
denied. 435 U.S. 942 (1978). Under an 
AIS program, a bank periodically makes 
purchases of equity stocks for bank 
customers from among a list of 
corporations provided by the bank and 
debits the customer’s account 
accordingly, the service is 
essentially a discount brokerage 
program. As stated by the lower court in 
New York Stock Exchange v. Smith. 

Bunks offering AIS do not have a 
salesman*# interest in the securities 


performances. Since the hanks do not 
manage the customers* Investments, they 
need not prove that they perform better than 
anyone else. This is quite different from the 
situation in Investment Company Institute, 
where banks were compelled to outperform 
mutual funds. Under AIS, banks are in 
competition with investment brokers only in 
terms of convenience, cost, and 
dependability. This tort of competition does 
nol engender the threat to banks' solvency 
which concerned the drafters of the Class- 
Steagall Act because it is independent of any 
investment decision. 404 F. Supp. at 1099- 
1100. 

Based on the foregoing, it is the 
opinion of the Legal Division that 
discount brokerage services offered by a 
nonmember bank are permissible under 
the Glass-Steagall Act. The legality of 
any particular brokerage activity may. 
however, vary from circumstance to 
circumstance. Discount brokerage can 
function in as many ways as there are 
discount brokers or banks. A bank may 
merely introduce its customers to the 
broker/dealer services of a discount 
broker with the bank's subsequent 
involvement in any securities 
transaction being limited to debiting or 
crediting the customer's bank account 
after each securities transaction (/.&, the 
customer directly contacts the broker/ 
dealer to initiate transactions and the 
broker/dealer confirms ail transactions 
directly with the customer). A bank's 
involvement may typically increase 
along a continuum. For example, the 
bank customer may contact the bank for 
price quotations, for the placing of buy 
and sell orders, etc. The bank may act 
as a conduit of information to the 
broker/dealer, with the bank confirming 
transactions with the customer; the bank 
transmitting funds and securities from 
the customer to the broker/dealer, and 
the bank possibly acting as custodian 
for the customers' securities. In either 
case the bank would receive a portion of 
the broker’s commission generated by 
each transaction. 

While we obviously cannot comment 
on all discount brokerage programs as 
the facts may vary in each, we will 
observe that generally speaking the 
Legal Division would not cite as a 
violation of the Glass-Steagall Act a 
program in which: (1) The bank clearly 
acted solely at the customer’s direction; 
(2) the transactions are for the account 
of the customer and not the account of 
the bank; (3) the transactions are 
without recourse; (4) the bank makes no 
warranty as to the performance or 
quality of any security; and (5) the bank 
did not advise the customer to make any 
particular investment decision. (Trust 
and agency accounts with regard to 
which the bank has investment 
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discretion are not subject to this 
restriction.) Item (5) is in keeping with 
the traditional role played by banks 
with respect to investment advice. The 
Legal Division is of the opinion that 
investment advice to bank customers is 
appropriately confined to the 
administration of trust accounts and 
should not be done on the commercial 
side of the bank. This separation plays a 
significant role in avoiding conflicts of 
interest and avoiding loss of confidence 
in the bank due to the performance of a 
particular securities investment and thus 
is significant in determining that 
discount brokerage services do not 
violate the Glass-Steagall Act. 

It Is further the Legal Division's 
opinion that the bank may lawfully 
promote the discount brokerage service. 
The bank should assure itself, however, 
that its promotional literature does not 
mischuracterize the bank's role in 
providing the discount brokerage 
service This will serve to prevent public 
misconception about the bank's function 
with regard to the securities investment. 
If the bank intends to utilize the 
contractual arrangement with the 
broker/dealer for transactions executed 
in connection with trust department 
accounts, the bank should not receive 
any additional compensation with 
regard to those transactions from the 
broker/dealer, ;.e, the bank trust 
department should not share in any 
commission associated with the 
transaction. To do so would raise 
possibilities of a breach of fiduciary 
obligation toward the bank's trust 
account customers. 

If a bank’s discount brokerage 
activities are anything more involved 
lhan merely introducing bank customers 
,oa broker/dealer pursuant to a 
contractual arrangement, the bank is 
•dvised to review and comply with Pari 
^ of FDlCs regulations to the extent 
th *y are applicable. (12 CFR Part 
^1 Part 344 sets forth recordkeeping 
a ^d confirmation requirements for 
J^curities transactions. Nonmember 
are also reminded that any 
j^rgin lending engaged in with regard 
Ihe discount brokerage services must 
ttmpJy with Part 221 of the Federal 
Kesm e Board's regulations (12 CFR 
*rt 221} and should fully comport with 
fcnind banking practices. 

ba&tly. we reiterate that while we are 
Rurally of the opinion that discount 
brokerage comports with the Glass- 
®«gau Act whether or not the broker/ 
a er trough whom the transaction is 
jyLuted is an affiliate or a subsidiary 
7 bank, the FDIC will have to judge 
, particular program on a case-by- 
5e basis. Any discount brokerage 


activities on the part of a nonmember 
bank must fully comport with State law 
and be consistent with the powers and 
authorities of any State nonmember 
bank as defined by State law. This 
opinion is not intended to address the 
issue of whether or not discount 
brokerage presents any conflicts of 
interests or any safety or soundness 
concerns. That issue and others are 
presently being studied by the FDIC in 
connection with the agency's Proposed 
Rulemaking concerning the need, if any. 
to condition, restrict or prohibit 
securities activities of subsidiaries of 
nonmember banks and the need for 
regulations to govern the relationship 
between a nonmember bank and its 
securities affiliates. 

Dated. May 17,1963. 

Federal Deposit Insurance Corporation. 
Hoyle L Robinson, 

Executive Secretary. 

|F* Doc U-Ufta Hlod v-awu ft 45 «a| 
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FEDERAL ELECTION COMMISSION 

Filing Dates for Illinois Special Primary 
and General Elections 

agency: Federal Election Commission. 
action: Notice of Filing Dates for 
Illinois Special Primary and General 
Elections. 


summary: Committees required to Tile 
reports in connection with the special 
primary election to be held in the 1st 
Congressional District of Illinois on July 
26,1983, must fite a combined 12-day 
pre-primary and semiannual report by 
July 14.1983. Committees required to file 
reports in connection with both the 
special primary election and the special 
general election to be held on July 28. 
1983. and August 23.1983. respectively, 
must file a combined 12-day Pre-primary 
and semiannual report by July 14.1983, 
the 12-day pre-general election report by 
August 11,1983. and the 30-day post¬ 
election report by September 22,1983. 

After filing these reports, committees 
should resume filing reports on a 
semiannual basis. 

FOR FURTHER INFORMATION CONTACT: 

Ms. Bobby Werfel. Public Information 
Office, 1325 K Street, NW. Washington. 
D.C. 20463. Telephone: (202) 523-1068. 
Toll-free: (800) 424-9530. 

Notice of Filing Dates for Special 
Primary and Special General Elections, 
1st Congressional District, Illinois 

All principal campaign committees of 
candidates in the special primary 
election and all other semiannually 
filing political committees supporting 


candidates in this special primary 
election shall file a combined 12-day 
pre-primary election and semiannual 
report due on July 14.1983. with 
coverage dates from date of candidacy, 
or last report, through July 6.1983. 

All principal campaign committees of 
candidates in the special primary 
election and the special general election 
and all other semiannually filing 
political committees supporting 
candidates in these elections shall file a 
combined 12-day pre-primary election 
and semiannual report due on July 14. 
1983, with coverage dates from date of 
candidacy, or last report, through July 6. 
1983, a 12-day pre-general election 
report due on August 11.1983. with 
coverage dates from July 7.1983. through 
August 3.1983. and a 30-day post¬ 
election report due on September 22, 
1983, with coverage dates from August 4, 
1983, through September 12,1983. 

After filing these reports, committees 
should resume filing reports on a 
semiannual basis. 

Dm ted: May 18.1B83. 

Danny L. McDonald, 

Chairman, Federal Election Commission. 

IF* Doc *5-117*2 Filed 5-354* *45 Mn| 
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FEDERAL MARITIME COMMISSION 

Independent Ocean Freight Forwarder 
License: Applicants 

Notice is hereby given that the 
following applicants have filed with the 
Federal Maritime Commission 
applications for licenses as independent 
ocean freight forwarders pursuant to 
section 44{a) of the Shipping Act, 1910 
(75 Stat. 522 and 46 U.S.C. 841(c)). 

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, Bureau 
of Certification and Licensing. Federal 
Maritime Commission. Washington, D.C. 
20573. 

Maria L Borges. 1998 West 64th Street, 
Hialeah. FL 33012 

CAR Freight Forwarders, Inc., 22-22 
Hannan Street. Ridgewood. NY 11385, 
Officer Christa A. Ciaccio, Sole 
Officer 

Dated: May 18,1983. 

By the Federal Maritime Cum mi union, 
Franc** C. Hurncy, 

Secretary. 

|KR Doc C5-137B* PU#d 5-30-** *45 am) 

SILLING CODE <750-4)1-41 
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FEDERAL TRADE COMMISSION 

Commissk>n Determination Re Barciay 
Cigarettes 

agency: Federal Trade Commission. 

action: Announcement of Commission 
Clarification of Past Federal Register 
Notice. 


summary: This document announces the 
Commission's clarification of Its 
announcement at 48 FR 15953. 

FOR FURTHER INFORMATION CONTACT: 

Judith P. Wilkenfeld. Federal Trade 
Commission. Bureau of Consumer 
Protection. (202) 724-1499. Washington. 

D C. 20500. 

SUPPLEMENTARY INFORMATION: On April 

13.1903. the Commission published a 
Federal Register notice entitled 
“Commission Determination Re Barclay 
Cigarettes; Amendment of Report of 
"Tar", Nicotine and Carbon Monoxide 
Content of 200 Varieties of Cigarettes; 
Request for Comment on Possible 
Testing Modifications". 40 FR 15953. 

In that notice, the Commission stated. 
inter alia. that, bused on information 
developed to date, the Commission has 
determined that its present testing 
methodology for "tar", nicotine, and 
carbon monoxide does not accurately 
measure Barciay cigarettes and that 
without a new testing methodology 
precise statements as to the appropriate 

*Tar". nicotine, and carbon monoxide 
rankings for Barclay cigarettes are not 
possible. 

The Commission announced that it 
was amending its March. 1903 Report of 
‘Tar . M Nicotine and Carbon Monoxide 
of the Smoke of206 Varities of Domestic 
Cigarettes. 40 FR 12368 (March 30,1903) 
"by appending copies of this Notice to 
the Report." However, to avoid any 
possible ambiguity the Commission 
hereby gives further notice that all "tar." 
nicotine and carbon monoxide values 
for all varieties of Barclay cigarettes 
should be considered as having been 
deleted from both its March 1983 Report . 
48 FR 13288. and its December. 1981 
Report of 'Tar. " Nicotine and Carbon 
Monoxide of the Smoke of200 Varieties 
of Cigarettes. 46 FR 61828. 

By direction of the Commission. 

Emily If. Rock. 

Secretory 

IKK LXm IO~\3?06 Filed 1 t o AM) 

0ILUNO COOC *750-01-41 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Centers for Disease Control 

Epidemiological Investigations of Falls 
From Ladders; Open Meeting 

The following meeting will be 
convened by the National Institute for 
Occupational Safety and Health 
(NIOSH) of the Centers for Disease 
Control and will be open to the public 
for observation and participation, 
limited only by space available: 

Date: June 8,1983 
Time: frtJO b.ol to 4:30 p.m. 

Place: Appalachian Laboratory for 
Occupational Safety and Health. Safety 
Wing. Room S.120, 944 Chestnut Ridge 
Road. Morgantown. West Virginia 26505 
Purpose: To discuss the efficacy of 
epidemlolgical techniques in the study of 
traumatic injury and the specific protocol 
and instruments developed for this study. 
Viewpoints and suggestions from industry, 
organized labor, academia, other 
government agencies, and the public are 
invited 

Additional information may be obtained 
from: Joseph Custin Division of Safety 
Research. National Institute for 
Occupational Safety and Health. Center for 
Disease Control 944 Chestnut Ridge Road, 
Morgantown, West Virginia 26505, 
Telephone: FTS: 923-4678. Commercial: 
304/291-4578 
Dated May 10,1983, 

William H. Forge, 

Director. Centers for Disease Control. 

IFF Doc e-tyro ra mi wm ass •») 

BILLING COO* * 41MMS-4I 


Review of Current Literature on 
Potyhalogenated Aromatic 
Compounds; Open Meeting 

The following meeting will be 
convened by the Center for 
Environmental Health of the Centers for 
Disease Control (CDC) and will be open 
to the public for observation and 
participation, limited only by space 
available: 

Date: June 28-29. 1983 
Time: June 28.8:30 a.m--5:01) p.m.. June 29. 
8:30 a m.-12 noon 

Place: Conference Room. Building 9. CDC 
Chamblee Facility. 4770 Buford Highway, 
ChambJee. Georgia 30341 
Purposes: The review and discuss current 
literature related to the toxicity and 
environmental occurrence of 
potyhalogenated aromatic compounds 
Additional Information may be obtained 
from: Ms. Linda Anderson. Special Studies 
Branch. Chronic Disease Division. Center 
for Environmental Health. Centers for 
Disease Control Atlanta. Georgia 38333. 
Telephones: FTS: 236-4161, Commercial: 
404/452-4161 


Dated: May 12.1983. 

William II. Forge, 

Director, Centers for Disease Control 
|>lt Doc tVirM FtW-J VSHfl US •») 

BILUNG COOC 41S0-1S-M 


Office of Child Support Enforcement 

Redelegations of Authority To Make 
Various Certifications and to Cause 
the Department Seal To Be Affixed or 
Impressed 

On September 27.1982 (47 FR 44159- 
60. dated October 6,1982). the Assistant 
Secretary for Management and Budget 
(the Assistant Secretary) of the 
Department of Health and Human 
Services (HHS) delegated to the Director 
(the Director), of HHS* Office of Child 
Support Enforcement (OCSF.) authority* 
to certify true copies of any books, 
records, papers or other documents on 
file in OCSE. or extracts from such 
documents; authority to certify that true 
copies are true copies of the entire 
record on file on OCSE; authority to 
certify the complete original record on 
file in OCSE; authority to certify that 
particular records are not on file In 
OCSE; and authority to cause the 
Department Seal to be affixed or 
impressed to such certifications and to 
agreements, awards, citations, diploma* 
and similar documents. The Director 
may redclegate these authorities. 

Notice is hereby given that the 
Director has redelegated the authorities 
specified above to the Deputy Director 
of OCSE and the Director of OCSE's 
Divison of Management and Budget 
These redelegations are effective as of 
the date this notice Is published in the 
Federal Register. 

Any actions by these delegutes prior 
to this date which amount to the 
exercise of any of the subject authorities 
are affirmed and ratified. 

Dated May 13,1983. 

|ohn A. Svaho. 

Director. Office of Child Support 
Enforcement 


DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

Endangered Speclea Permit; Receipt 
of Applications; Patuxent Wildlife 
Research Center 

The following applicants have applied 
for permits to conduct certain activates 
with endangered species. This notice is 
provided pursuant to Section 10(c) of tne 
Endangered Species Act of 1973. as 
amended (16 U.S.C. 1531. etseqY 
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Applicant: Dr John G. Rogers. 

Patuxent Wildlife Research Center. U.S. 
Fish and Wildlife Service. Laurel. MD. 
PRT 2-6045. 

Applicant: James C. Cook. Montague, 
CA. PRT 2-10465. 

The applicant requests a permit to 
purchase in interstate commerce 2 pairs 
of captive-bom masked bobwhite quail 
[Colmua virginianus ridgwayi) for 
enhancement of propagation. 

Applicant; Zoological Society of San 
Diego. San Diego. CA, PRT 2-10470. 

The applicant requests a permit to 
import one female captive-bom African 
wild ass (Eqmu africanus J from the 
Basel Zoo in Switzerland for 
enhancement of propagation. 

Documents and other information 
submitted with these applications are 
available to the public during normal 
businc?ss hours in Room 601,1000 N. 
Clel>e Rd., Arlington. Virginia, or by 
writing to the U.S. Fish & Wildlife 
Service, WPO, P.O. Box 3654. Arlington. 
VA 22203. 

Interested persons may comment on 
these applications within 30 days of the 
date of this publication by submitting 
written data, views, or arguments to the 
above address. Please refer to the file 
number when submitting comments. 

Dated May i& 1983. 

UfTy Li Rochelle. 

Chief, Branch of Permits. Federal Wildlife 

Permit Office. 

WO*- t CiW !r 2D.JL* *46 urn I 

►UIHG coot 4310-45-II 


Bureau of Reclamation 

Colorado Coastal Plains Project, 

Intent To Prepare an 
Environmental Statement and To Hold 
Environmental Scoping Meetings 

Pursuant to Section 102(2)(C) of the 
•^tionaJ Environmental Policy Act of 
the Department of the Interior 
proposes to prepare an environmental 
tiatement (KS) and hold environmental 
Japing meetings for the Colorado 
Plai ns Project Texas. here 
ttuerred to as 'project. 0 A draft 
environmental statement is scheduled tc 
jjr tiled with the Environmental 
Election Agency and be available for 
*view comment by June 1965. 

he project purpose is to provide a 
‘ spendable municipal and industrial 
* * ,er s, Wty for projected needs in the 
wtr Cororado River Basin coastal 
unties. Other project purposes may 
Ul *‘‘ an d wildlife, recreation, and 

'Hmmmcntal enhancement. The most 
Rising alternative identified in the 
of the study is a dam and 
' u ,or on iho Colorado River betweer 


La Grange and Columbus. Texas. A 
reservior in this reach of the river could 
increase the Lower Colorado River 
Authority's system yield by as much as 
190.000 acre-feet a year. 

A public information meeting was 
held at Columbus. Texas, on November 
29,1962, to present background 
information and receive comments 
regarding the proposed action and other 
alternatives considered. The purpose of 
environmental scoping meetings is to 
determine the scope of issues to be 
addressed in the ES and to identify the 
significant environmental issues related 
to the proposed action. 

The Bureau of Reclamation plans to 
hold these meetings in Columbus. Texas, 
on June 7.1963. in the Veterans 
Community Center at 7 p m.; and at Bay 
City, Texas, on June B. 1983, in the 
District Court Room. Matagorda County 
Courthouse, at 7 p.m. 

Interested public entities and 
individuals may obtain information on 
the proposed project and provide 
information for preparation of the ES by 
contacting Brooks Callman. Study 
Manager. Bureau of Reclamation, 714 
South Tyler. Suite 201. Amarillo. Texas 
79101, telephone (806) 378-5475. 

Dated: M.iy 2D. 1963. 

II. W. Furman II. 

Acting Commissioner. 

|VK Due O-IJNI ttfcd V-9H1. IMtt «m| 
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DEPARTMENT OF THE TREASURY 

Office of the Secretary 

(Dept circular Public Oebt series No. 15-831 

Treasury Notes of May 31,1985, Series 
U-1985 

May 19.1983. 

1. Invitation for Tenders 

1.1. The Secretary of the Treasury, 
under the authority of Chapter 31 of 
Title 31. United States Code, invites 
tenders for approximately $7,750,000,000 
of United Stutes securities, designated 
Treasury Notes of May 31.1985, Series 
U-1985 (CUSIP No. 912827 PN 6). The 
securities will be sold at auction, with 
bidding on the basis of yeild. Payment 
will be required at the price equivalent 
of the bid yield of each accepted tender. 
The interest rate on the securities and 
the price equivalent of each accepted 
bid will be determined in the manner 
described below. Additional amounts of 
these securities may be issued to 
Government accounts and Federal 
Reserve Banks for their own account in 
exchange for maturing Treasury 
securities. Additional amounts of the 


new securities may also be issued at the 
average price to Federal Reserve Banks, 
as agents for foreign and international 
monetary authorities. 

2. Description of Securities 

2.1. The securities will be dated May 
31,1983. and will bear interest from that 
date, payable on a semiannual basis on 
November 30.1963, and each 
subsequent 6 months on May 31 and 
November 30 until the principal 
becomes payable. They will mature May 
31,1985. and will not be subject to call 
for redemption prior to maturity. In the 
event and interest payment date or the 
maturity date is a Saturday. Sunday, or 
other nonbusiness day, the interest or 
principal is payable on the next- 
succeeding business day. 

2.2. The income derived from the 
securities is subject to all taxes imposed 
under the Internal Revenue Code of 
1954. The securities are subject to estate, 
inheritance, gift, or other excise taxes, 
whether Federal or State, but are 
exempt from all taxation now or 
hereafter imposed on the principal or 
interest thereof by any State, any 
possession of the United States, or any 
local taxing authority. 

2.3. The securities will be acceptable 
to secure deposits of public monies. 

They will not be acceptable in payment 
of taxes. 

2.4. Securities registered as to 
principal and interest will be issued io 
denominations of $5,000, $10,000, 

Si00,000. and $1,000,000. Book-entry 
securities will be available to eligible 
bidders in multiples of these amounts. 
Interchanges of securities of different^ 
denominations and of registered and 
book-entry securities, and the transfer of 
registered securities will be permitted. 
Bearer securities will not be available, 
and the interchange of registerd or book- 
entry securities for bearer securities will 
not be permitted. 

2.5. The Department of the Treasury’s 
general regulations governing United 
States securities apply to the securities 
offered in this circular. These general 
regulations include those currently in 
effect, as well as those that may be 
Issued at a later date. 

3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Puhlic Debt. 
Washington. D C 20226. up to 1:30 p.m.. 
Eastern Daylight Savings time, Tuesday, 
May 24.1983. Noncompetitive tenders as 
defined below will be considered timely 
if postmarked no later than Monday. 

May 23.1983, and received no later than 
Tuesday. May 31.1983. 
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3.2. The face amount of securities bid 
for must be stated on each tender. The 
minimum bid is $5,000. and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e g.. 
7.10%. Common fractions may not be 
used. Noncompetitive tenders must 
show the term "noncompetitive" on the 
tender form in lieu of a specified yield. 

No bidder may submit more than one 
noncompetitive tender, and the amount 
may not exceed $1,000,000. 

3.3. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and report daily 
to the Federal Reserve Bank of New 
York their positions in and borrowings 
on such securities, may submit tenders 
for account of customers if the names of 
the customers and the amount for each 
customer are furnished. Others are 
permitted to submit tenders'only for 
their own account. 

3.4. Tenders will be received without 
deposit for their own account from 
commercial banks and other banking 
institutions: primary dealers, as defined 
above: Federally-insured savings and 
loan associations: States, and their 
political subdivisions or 
instrumentalities: public pension and 
retirement and other public funds: 
international organizations in which the 
United States holds membership: foreign 
central banks and foreign states: Federal 
Reserve Banks: and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securities applied for (in the 
form of cash, maturing Treasury 
securities, or readily collectible checks), 
or by a payment guarantee of 5 percent 
of the face amount applied for. from a 
commercial bank or a primary dealer. 

3.5. Immediately after the closing 
hour, tenders will be opened, followed 
by a public announcement of the amount 
and yield range of acceptable bids. 
Subject to the reservations expressed in 
Section 4, noncompetitive tenders will 
be accepted in full, and then competitive 
tenders will be accepted, starting with 
those at the lowest yields, through 
successively higher yields to the extend 
required to attain the amount offered. 
Tenders at the highest accepted yield 
will be prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, on the basis of a Vfc 
of one percent increment, which results 
in an equivalent average accepted price 
dose to 100.000 and a lowest accepted 


price above the original issue discount 
limit of 99.500. That rate of interest will 
be paid on all the securities. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid. 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal places 
on the basis of price per hundred, e g.. 
99.923, and the determinations of the 
Secretary of the Treasury shall be final. 

If the amount of noncompetitive tenders 
received would absorb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted competitive tenders. 

3.6. Competitive bidders will be 
advised of the acceptance or rejection of 
their tenders. Those submitting 
noncompetitive tenders will be notified 
only If the tender is not accepted in full, 
or when the price is over par. 

4. Reservations 

4.1. The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of securities specified in Section 
1, and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it in the public interest. The Secretary's 
action under this Section is final. 

5. Payment and Delivery 

5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
by a payment guarantee as provided in 
Section 3.4., must be made or completed 
on or before Tuesday, May 31,1983. 
Payment in full must accompany tenders 
submitted by all other ivestors. Payment 
must be in cash; in other funds 
immediately available to the Treasury; 
in Treasury bills, notes, or bonds (with 
all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from institutional investors no 


later than Thursday, May 26.1983. 

When payment has been submitted with 
the tender and the purchase price of 
allotted securities is over par, settlement 
for the premium must be completely 
timely, as specified in the preceding 
sentence. W r hen payment has been 
submitted with the tender and the 
purchase price is under par. the discount 
will be remitted to the bidder. Payment 
will not be considered complete where 
registered securities are requested if the 
appropriate identifying number as 
required on tax returns and other 
documents submitted to the Internal 
Revenue Service (an individual's social 
security number or an employer 
identification number) is not furnished 
When payment is made in securities, a 
cash adjustment will be made to or 
required of the bidder for any difference 
between the face amount of securities 
presented and the amount payable on 
the securities allotted. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the face 
amount of securities allotted, shall, at 
the discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned if the new 
securities are to be registered in the 
same names and forms as appear in the 
registrations or assignments of the 
securities surrendered. When the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented, the assignment 
should be to 'The Secretary of the 
Treasury for (securities offered by this 
circular) in the name of (name and 
taxpayer identifying number)/' Specific 
instructions for the issuance and 
delivery of the new securities, signed by 
the owner or authorized representative, 
must accompany the securities 
presented. Securities tendered in 
payment should be surrendered to the 
Federal Reserve Bank or Branch or to 
the Bureau of the Public Debt, 
Washington, D.C. 20226. The securities 
must be delivered at the expense and 
risk of the holder. 

5.4. Delivery of securities in regist<* red 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has b*’ en 
established, and the securities have 
been inscribed. 

6. General Provisions 

6.1. As fiscal agents of the United 
States, Federal Reserve Banks are 
authorized and requested to receive 
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lenders, to make allotments as directed 
by the Secretary of the Treasury, to 
issue such notices as may be necessary, 
and to receive payment for and make 
delivery of securities on full-paid 
allotments. 

6.2. The Secretary of the Treasury 
may at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
prumptly provided. 

Carole | Dineen. 

Fiscal Assistant Secretary. 

(IS Doc KV-nnei litnd V2CMVJ, 11 SB «n| 

641 UNO COOC 4§ td-40-41 


[Dept. Circular Public Debt Series No. 16- 

«31 


Treasury Notes of August 15, 1986, 
Series 1988 

May 19. 19113. 


1. Invitation for Tenders 


11 The Secretary of the Treasury, 
under the authority of Chapter 31 of 
Title 31, United States Code, invites 
tenders for approximately $5,750,000,000 
of United States securities, designated 
Treasury Notes of August 15.1988, 

Series J-1988 (CUSiP No. 912827 PP1). 
The securities will be sold at auction, 
with bidding on the basis of yield. 
Payment will be required at the price 
equivalent of the bid yield of each 
accepted tender. The interest rate on the 
securities and the price equivalent of 
each accepted bid will be determined in 
the manner described below. Additional 
amounts of these securities may be 
issued at the average price to Federal 
Reserve Banks, as agents for foreign and 
international monetary authorities. 

2. Description of Securities 


2.1. The securities will be dated June 
1 1983. and will bear interest from that 
date, payable on a semiannual basis on 
rebrudry 15.1984. and each subsequent 
months on August 15 and February 15 
the principal becomes payable. 

T ncv will mature August 15.1988, and 
will not be subject to calJ for redemption 
prior to maturity. In the event on interest 
P«>ment date or the maturity date is a 
turday, Sunday, or other nonbusiness 
* *>. the interest or principal is payable 
,, ^next-succeeding business day. 

- - The income derived from the 
^ run ties is subject to all taxes imposed 
Internal Revenue Code of 
lnK , securities are subject to estate, 

Tu an £ c ’ or ol ^ er exc i sc taxes, 
whether Federal or State, but are 
♦‘mpt from all taxation now or 

inw . r J m P° se< * on P^ncipal or 
* ♦ s l thereof by any State, any 


possession of the United States, or any 
local taxing authority. 

2.3. The securities will be acceptable 
to secure deposits of public monies. 
They will not be acceptable in payment 
of taxes. 

2.4. Securities registered as to 
principal and interest will be issued in 
denominations of $1,000. $5,000, $10,000. 
$100,000. and $1,000,000. Book-entry 
securities will be available to eligible 
bidders in multiples of those amounts. 
Interchanges of securities of different 
denominations and of registered and 
book-entry securities, and the transfer 
or registered securities will be 
permitted. Bearer securities will not be 
available, and the interchange of 
registered or book-entry securities for 
bearer securities will not be permitted. 

2.5. The Department of the Treasury*® 
general regulations governing United 
States securities apply to the securities 
offered in this circular. These general 
regulations include those currently in 
effect, as well as those that may be 
issued at a later date. 

3. Sale Procedures 

3.1. Tenders will be received at 
Federal Reserve Banks and Branches 
and at the Bureau of the Public Debt, 
Washington. D C. 20226, up to 1:30 p.m.. 
Eastern Daylight Saving time. 
Wednesday. May 25.1983. 
Noncompetitive tenders as defined 
below will be considered timely if 
postmarked no later than Tuesday, May 
24.1983, and received no later than 
Wednesday, June 1,1983. 

3.2. The face amount of securities bid 
for must be stated on each tender. The 
minimum bid is $1,000, and larger bids 
must be in multiples of that amount. 
Competitive tenders must also show the 
yield desired, expressed in terms of an 
annual yield with two decimals, e g., 
7.10%. Common fractions may not be 
used. Noncompetitive tenders must 
show the term “noncompetitive" on the 
tender form in lieu of a specified yield. 
No bidder may submit more than one 
noncompetitive tender, and the amount 
may not exceed $1,000,000. 

3.3. Commercial banks, which for this 
purpose are defined as banks accepting 
demand deposits, and primary dealers, 
which for this purpose are defined as 
dealers who make primary markets in 
Government securities and report daily 
to the Federal Reserve Bank of New 
York their positions in and borrowings 
on such securities, may submit tenders 
for account of customers if the names of 
the customers and the amount for each 
customer are furnished. Others are 
permitted to submit tenders only for 
their own account. 


3.4. Tenders will be received without 
deposit for their own account from 
commercial banks and other banking 
institutions; primary dealers, as defined 
above; Federally-insured savings and 
loan associations; States, and their 
political subdivisions or 
instrumentalities; public pension and 
retirement and other public funds; 
international organizations in which the 
United States holds membership; foreign 
central banks and foreign states; Federal 
Reserve Banks; and Government 
accounts. Tenders from others must be 
accompanied by full payment for the 
amount of securities applied for (in the 
form of cash, maturing Treasury 
securities, or readily collectible checks), 
or by a payment guarantee of 5 percent 
of the face amount applied for. from a 
commercial bank or a primary dealer* 

3.5. Immediately after the clowing 
hour, tenders will be opened, followed 
by a public announcement of the amount 
and yield range of accepted bids. 

Subject to the reservations expressed in 
Section 4, noncompetitive tenders will 
be accepted in full, and then competitl 
ve tenders will be accepted, starting 
with those at the lowest yields, through 
successively higher yields to the extent 
required to attain the amount offered. 
Tenders at the highest accepted yield 
will be prorated if necessary. After the 
determination is made as to which 
tenders are accepted, an interest rate 
will be established, on the basis of a Vi 
of one percent increment, which results 
in an equivalent average accepted price 
close to 100.000 and a lowest accepted 
price above the original issue discount 
limit of 98.750. That rate of interest will 
be paid on all of the securities. Based on 
such interest rate, the price on each 
competitive tender allotted will be 
determined and each successful 
competitive bidder will be required to 
pay the price equivalent to the yield bid 
Those submitting noncompetitive 
tenders will pay the price equivalent to 
the weighted average yield of accepted 
competitive tenders. Price calculations 
will be carried to three decimal palaces 
on the basis of price per hundred, e.g.. 
99.923, and the determinations of the 
Secretary of the treasury shall be final. 

If the amount of noncompetitive tenders 
received would aborb all or most of the 
offering, competitive tenders will be 
accepted in an amount sufficient to 
provide a fair determination of the yield. 
Tenders received from Government 
accounts and Federal Reserve Banks 
will be accepted at the price equivalent 
to the weighted average yield of 
accepted competitive tenders. 

3.6. Competitive bidders will be 
advised of the acceptance or rejection of 
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their tenders. Those submitting 
noncompetitive tenders will be notified 
only if the tender is not accepted in full, 
or when the price is over par. 

4. Reservations 

4.1 The Secretary of the Treasury 
expressly reserves the right to accept or 
reject any or all tenders in whole or in 
part, to allot more or less than the 
amount of securities specified in Section 
1. and to make different percentage 
allotments to various classes of 
applicants when the Secretary considers 
it is the public interest. The secretary's 
action under this Section is final. 

Payment and Delivery 

5.1. Settlement for allotted securities 
must be made at the Federal Reserve 
Bank or Branch or at the Bureau of the 
Public Debt, wherever the tender was 
submitted. Settlement on securities 
allotted to institutional investors and to 
others whose tenders are accompanied 
by a payment guarantee as provided in 
Section 3.4., must be made or completed 
on or before Wednesday. June 1,1983. 
Payment in full must accompany tenders 
submitted by all other investors. 
Payment must be in cash; in other funds 
immediately available to the Treasury; 
in Treasury bills, notes, or bonds (with 
all coupons detached) maturing on or 
before the settlement date but which are 
not overdue as defined in the general 
regulations governing United States 
securities; or by check drawn to the 
order of the institution to which the 
tender was submitted, which must be 
received from Institutional investors no 
later than Friday, May 27.1983. W'hen 
payment has been submitted with the 
tender and the purchase price of allotted 
securities is over par. settlement for the 
premium must be completed timely, as 
specified in the preceding sentence. 
When payment has been submitted with 
the tender and the purchase price is 
under par, the discount will be remitted 
to the bidder. Payment will not be 
considered complete where registered 
securities are requested if the 
appropriate identifying number as 
required on tax returns and other 
documents submitted to the Internal 
Revenue Service (an individual's social 
security number or an employer 
identification number) is not furnished. 
When payment is made in securities, a 
cash adjustment will be made to or 
required of the bidder for any difference 
between the face amount of securities 
presented and the amount payable on 
the securities allotted. 

5.2. In every case where full payment 
has not been completed on time, an 
amount of up to 5 percent of the face 
amount of securities allotted, shall, at 


the discretion of the Secretary of the 
Treasury, be forfeited to the United 
States. 

5.3. Registered securities tendered in 
payment for allotted securities are not 
required to be assigned if the new 
securities are to be registered in the 
same names and forms as appear in the 
registrations or assignments of the 
securities surrendered. W’hen the new 
securities are to be registered in names 
and forms different from those in the 
inscriptions or assignments of the 
securities presented, the assignment 
should be to ' The Secretary of the 
Treasury for (securities offered by this 
circular) in the name of (name and 
taxpayer identifying number)." Specific 
instructions for the issuance and 
delivery of the new securities, signed by 
the owner or authorized representative, 
must accompany the securities 
presented. Securities tendered in 
payment should be surrendered to the 
Federal Reserve Bank or Branch or to 
the Bureau of the Public Debt. 
Washington. D.C. 20228. The securities 
must be delivered at the expense and 
risk of the holder. 

5.4. Delivery of securities in registered 
form will be made after the requested 
form of registration has been validated, 
the registered interest account has been 
established, and the securities have 
been inscribed. 

6. General Provisions 

6.1. As fiscal agents of the United 
States. Federal Reserve Banks are 
authorized and requested to receive 
tenders, to make allotments as directed 
by the Secretary of the Treasury, to 
issue such notices as may be necessary, 
and to receive payment for and make 
delivery of securities on full-paid 
allotments. 

6.2. The Secretary of the Treasury 
may at any time issue supplemental or 
amendatory rules and regulations 
governing the offering. Public 
announcement of such changes will be 
promptly provided. 

Carole J. Dineen. 

Fiscal Assistant Secretary'. 

| TO Doc ft3-130*2 FU*d S-2MO: 113* am) 

BILLING COOL 4410-40-M 


INTERSTATE COMMERCE 
COMMISSION 

{Volume No. OP 1-1771 

Motor Carriers; Permanent Authority 
Decisions; Restriction Removals; 
Decision-Notice 

Decided: May 13.1983. 


The following restriction removal 
applications, are governed by 49 CFR 
Part 1165. Part 1165 was published in the 
Federal Register of December 31,1980, 
at 45 FR 86747 and redsignated at 47 FR 
49590. November 1.1982. 

Persons wishing to file a comment to 
an application must follow the rules 
under 49 CFR 1165.12. A copy of any 
application can be obtained from any 
applicant upon request and payment to 
applicant of $10.00. 

Amendments to the restriction 
removal applications are not allowed. 

Some of the applications may have 
been modified prior to publication to 
conform to the special provisions ^ 
applicable to restriction removal. * 

Findings 

We find, preliminarily, that each 
applicant has demonstrated that its 
requested removal of restrictions or 
broadening of unduly narrow authority 
is consistent with the criteria set forth in 
49 U.S.C. 10922(h). . 

In the absence of comments filed 
within 25 days of publication of this 
decision-notice, appropriate reformed 
authority will be issued to each 
applicant. Prior to beginning operations 
under the newly issued authority, 
compliance must be made with the 
normal statutory and regulatory 
requirements for common and contract 
carriers. 

By the Commission. Review Board No. 2. 
Members Carleton. Williams and Ewing 
Member Ewing not participating. 

Agatha L. Mergenovich. 

Secretary. # 

Please direct status inquiries to Team 1. 
at (202) 275 7992. 

MC 153901 (Sub-5)X. filed April 29. 
1983. Applicant: AIM INDUSTRIES. 
INC, 330 Manhattan Ave.. Jersey City. 
NJ 07307. Representative: Gerard J 
Donovan. 4791 S.W. 82nd Ave.. Davie. 
FL 33328. Sub-No. 4 Certificate: Remove 
the following restriction, “restricted to 
traffic having an immediately prior or 
subsequent movement by water." 

(TO Doc 63-1373S FU#d 645 *m| 

BILLING COOC 703S-01-M 


Motor Carriers; Permanent Authority 
Decisions; Decision-Notice 

Motor Common and Contract Corners 
of Property (fitness-only); Motor 
Common Carriers of Passengers 
(fitness-only); Motor Contract Carriers 
of Passengers; Property Brokers (other 
than household goods). 

The following applications for motor 
common or contract carriage of property 
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and for a broker of property [other than 
household goods) are governed by 
Subpart A of Part 1150 of the 
Commission’s General Rules of Practice. 
See 49 CFR Part 1160, Subpart A. 
published in the Federal Register on 
November 1.1982, at 47 FR 49583. which 
redesignated the regulations at 49 CFR 
1100 251. published in the Federal 
Register on December 31.1980. For 
compliance procedures, see 49 CFR 
1160.19. Persons wishing to oppose an 
application must follow the rules under 
49 CFR Part 1180, Subpart B. 

The following applications for motor 
common or contract carriage of 
passengers filed on or after November 
19.1932, are governed by Subpart D of 
the Commission’s Rules of Practice. See 
49 CFR Part 1160, Subpart D. published 
in the Federal Register on November 24, 
1962. at 49 FR 53271. For compliance 
procedures, see 49 CFR 1160.86, Persons 
wishing to oppose an application must 
follow the rules under 49 CFR Part 1160. 
Subpart E. 

These applications may be protested 
only on the grounds that applicant is not 
fit. willing, and able to provide the 
transportation service or to comply with 
the appropriate statutes and 
Commission regulations. 

Applicant’s representative is required 
to mail a copy of an application, 
including all supporting evidence, within 
three days of a request and upon 
payment to applicant's representative of 
$ 10 . 00 . 

Amendments to the request for 
authority are not allowed. Some of the 
applications may have been modified 
prior to publication to conform to the 
Commission’s policy of simplifying 
grants of operating authority. 

Findings 


With the exception of those 
applications involving duly noted 
problems (e.g.. unresolved common 
control, fitness, or jurisdictional 
questions) we find, preliminarily, that 
each applicant has demonstrated that fi 
15 fit. willing, and able to perform the 
lerv,co Proposed, and to conform to the 
requirements of Title 49. Subtitle IV. 
United States Code, and the 
Uommiftsion's regulations. This 
presumption shall not be deemed to 
n Xlst "'hero the application is opposed, 
except where noted, this decision is 
either a major Federal action 
Bignificanlly affecting the quality of the 
uman environment nor a major 
regulatory action under the Energy 
i £ anc ? Con * e rvation Act of 1975. 
J® the absence of legally sufficient 
PPoaition in the form of verified 
•Jatements Hied on or before 45 days 
° m da,e Publication (or. if the 


application later becomes unopposed), 
appropriate authorizing documents will 
be issued to applicants with regulated 
operations (except those with duly 
noted problems) and will remain in full 
effect only as long as the applicant 
maintains appropriate compliance. The 
unopposed applications involving new 
entrants will be subject to the issuance 
of an effective notice setting forth the 
compliance requirements which must be 
satisfied before the authority will be 
issued. Once this compliance is met, the 
authority will be issued. 

Within 60 days after publication an 
applicant may file a verified statement 
in rebuttal to any statement in 
opposition. 

To the extent that any of the authority 
granted may duplicate an applicant's 
other authority, the duplication shall be 
construed as conferring only a single 
operating right. 

Note.—All applications are for authority to 
operate as a motor common carrier in 
interstate or foreign commerce, over irregular 
routes unless noted otherwise. Applications 
for motor contract carrier authority are those 
where service is for a named shipper "under 
contract,** 

Please direct status inquiries about the 
following to Team 2, (202) 275 7030. 

Volume No . OP2-230 
Decided: May 16.1963. 

By the Commission. Review Board No. 1, 
Members Parker. Chandler, and Fortier. 

MC 158062 (Sub-1), filed May 6. 1983. 
Applicant: NYACK BUS CO.. INC., 88 
Brookside Ave., Nyack. NY 10960. 
Representative: Sidney J. Leshin. 3 East 
54th St.. New York, NY 10022, 212-759- 
3700. Transporting passengers, in 
charter and special operations, between 
points in the U.S. (except HI). 

Not®.—Applicant seeks to provide 
privately-funded charter and special 
tra ns porta tion. 

MC 162063 (Sub-1), filed May 0.1983. 
Applicant: LD1 TRANSPORT. INC., 5600 
North County Rd. 18, Minneapolis. MN 
55428. Representative: Samuel 
Rubenstein. P.O. Box 5, Minneapolis. 

MN 55440. 012-542-1121. Transporting, 
for or on behalf of the United States 
Government, general commodities 
(except used household goods, 
hazardous or secret materials, and 
sensitive weapons and munitions), 
between points in the U.S. (except AK 
and HI). 

MC 167823. filed May 5.1983. 

Applicant: INTERSTATE 
TRANSPORTATION SERVICES, INC., 
1401 N. Little. Cushing, OK 74023. 
Representative: Steven B, Cochran. 

(same address as applicant), 918-225- 
0365. As a broker of general 


commodities (except household goods), 
between points in the U.S. 

MC 167643. filed May 6. 1983. 
Applicant: ARNOFF LIVERY SERVICE, 
Millerton Rd., Lakeville. CT 06039. 
Representative: Robert J. Gallagher. 1000 
Connecticut Ave.. NW„ Suite 1200. 
Washington. DC 20036. 202-785-0024. 
Transporting passengers, in charter and 
speciul operations, between points In 
the U.S. 

Note.—Applicant seeks to provide 
privately-funded charter and special 
transportation 

Please direct status inquiries about the 
following to team 4 at (202) 275-7669. 

Volume No. OP4-299 
Decided: May 13.1983. 

By the Commission. Review Board No. 1. 
Members Parker. Chandler, and Fortier. 

MC 167840, filed May 6.1983. 
Applicant: EAGLE COURIER 
SERVICES, P.O. Box 1663. Rockville, MD 
20850. Representative: Emil H. Tabassi. 
(same address as applicant), (301) 279- 
8787. Transporting shipments weighing 
100pounds or less if transported in a 
motor vehicle in which no one package 
exceeds 100 pounds, between points in 
the U.S. (except AK and HI). 

MC 167907. filed May 9.1983, 
Applicant: D & S BROKERAGE, INC, 40 
N. Front, Suite 5, Central Point. OR 
97502. Representative: Da’vid English 
(same address as applicant). (503) 664- 
3337. As a broker of general 
commodities (except household goods), 
between points in the U.S. 

Volume No. OP4-302 
Decided: May 13.1963. 

By the Commission, Review Board No. 1. 
Members Parker. Chandler, and Fortier. 

MC 153497 (Sub-3), filed May 9.1983. 
Applicant: UNITED AMERICAN 
FREIGHT. INC., 9324 Harrison Rd., 
Romulus. MI 48174. Representative: 
Wilhelmina Boersma, 1600 1st Federal 
Bldg., Detroit, MI 48226, (313) 962-6492. 

As a broker of general commodities 
(except household goods), between 
points in the U.S. (except AK and HI). 

MC 167937. filed May 9,1983. 

Applicant: CITY TOURES. INC.. 8 
Station Square. Rutherford. NJ 07070. 
Representative: Eugene M. Malkin. Suite 
1832, 2 World Trade Center, New York, 
NY 10048. (212) 406-0220. Transporting 
passengers, in charter and special 
operations, between points in the U.S. 

Not®.—Applicant seeks to provide 
privately-funded charter and special 
transportation. 

MC 167940, filed May 9.1983. 

Applicant: BOB BUTLER. Rt. 6. Box 127, 
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Vincennes. IN 47591. Representative: 
Charles H. Wickman. 901 Burlington 
Ave.. P.O. Box 128. Western Springs. IL 
60558. (312) 248-9090. Transporting food 
and other edible products and 
byproducts intended for human 
consumption (except alcoholic 
beverages and drugs), agricultural 
limestone and fertilizers, and other soil 
conditioners by the owner of the motor 
vehicle in such vehicle, between points 
in the U.S. (except AK and HI). 

MC 167947. Hied May 9.1983. 
Applicant: CAM-CON CORPORATION. 
16 Sturtevant St„ Somerville, MA 02145. 
Representative: Robert L. Cope. Suite 
501. 1730 M St. NW., Washington, DC 
2003a (202) 296-2900. As a broker of 
general commodities (except household 
goods), between points in the U.S. 
(except AK and HI). Condition: The 
person or persons who appear to be 
engaged in common control of applicant 
and another regulated carrier must 
either file an application under 49 U.S.C. 
11343(A) or submit an affidavit to the 
Secretary's office indicating why such 
approval is unnecessary. In order to 
expedite issuance of any authority, 
please submit a copy of the affidavit or 
proof of filing the application(s) for 
common control to Team 4. Room 2410. 
In lieu of filing an application for 
approval such person or persons may 
wish to file a letter-petition for 
exemption from Commission action. 
Such a petition should include the notice 
required by section 11343(e)(2). See Ex 
Parte 400 (Sub-No. 1). Procedures for 
Handling Exemptions Filed by Motor 
Carriers of Property Under 49 U.S.C. 
11343 , 47 FR 42947. 

Agatha L. Mergonovich. 

Secretary. 

(KR Dt* 13-13742 Pliml *45 »m| 

mllmo coot roa*-oi-a 


Motor Carrier Temporary Authority 
Application 

The following are notices of filing of 
applications for temporary authority 
under Section 10928 of the Interstate 
Commerce Act and in accordance with 
the provisions of 49 CFR 1131.3. These 
rules provide that an original and two 
(2| copies of protests to an application 
may be filed with the Regional Office 
named in the Federal Register 
publication no later than the 15th 
calendar day after the date the notice of 
the filing of the application is published 
in the Federal Register. One copy of the 
protest must be served on the applicant, 
or its authorized representative, if any. 
and the protestant must certify that such 
service has been made. The protest must 
identify the operating authority upon 


which it is predicated, specifying the 
"MC" docket and "Sub" number and 
quoting the particular portion of 
authority upon which it relies. Also, the 
protestant shall specify the service it 
can and will provide and the amount 
and type of equipment it will make 
available for use in connection with the 
service contemplated by the TA 
application. The weight accorded a 
protest shall be governed by the 
completeness and pertinence of the 
protestant’s Information. 

Except as otherwise specifically 
noted, each applicant states that there 
will be no significant effect on the 
quality of the human environment 
resulting from approval of its 
application. 

A copy of the application is on file, 
and can be examined at the ICC 
Regional Office to which protests are to 
be transmitted. 

Note. —All applications seek authority to 
operate as a common carrier over irregular 
routes except as otherwise noted. 

Motor Carriers of Property 

The following applications were filed 
in Region I: Send protests to: Interstate 
Commerce Commission. Regional 
Authority Center. 150 Causeway Street. 
Room 501, Boston. MA 02114. 

MC 17051 (Sub-1-8TA), filed May 9. 
1983. Applicant: BARNET’S EXPRESS. 
INC.. 28 Garfield Place, South 
Hackensack. NJ 07606. Representative: 
Carl S. DtPiazza (same as applicant). 
General commodities, except Classes A 
and B explosives . household goods, and 
commodities in bulk . and garments on 
hangers, between Jackson. TN and GA, 
OH, IL and TX. on the one hand, and, on 
the other, between AL, AR. CA, KY. IL. 
OH. TN and IX Supporting shipper 
Sears Roebuck and Co.. Sears Towers. 
Chicago. IL 60684. 

MC 167887 (Sub-1-1TA). filed May 9, 
1983. Applicant: CLAUSE 
WAREHOUSING & DISTRIBUTION 
CORP., 420 Paterson Plank Road, 
Carlstadt. N| 07072. Representative: 
Robert B. Pepper. 168 Woodbridge 
Avenue. Highland Park. NJ 08904. 
General commodities . except Classes A 
and B explosives, household goods and 
commodities in bulk between 
Commercial Zone of New York. NY and 
points in NJ. on the one hand. and. on 
the other, points in CT, DE, DC, MD. 
MA. NJ. NY. PA and Rl. Supporting 
shippers): There arc six statements of 
support attached to this application 
which may be examined at the LC.C. 
Regional Office. Boston. MA. 

MC 154839 (Sub-1-2TA). filed May 9. 
1983. Applicant: CRAIG 
TRANSPORTATION. INC.. 110 


Shrewsbury Drive. Livingston, N) 07039 
Representative: Robert B, Pepper. 168 
Woodbridge Avenue. Highland Park, NJ 
08904. General commodities (except 
Class A and B explosives. household 
goods and commodities in bulk) 
between Suffolk County, NY and New 
York. NY Commercial Zone, on the one 
hand, and, on the other, points in CT. 

DE. DC. CA. ME, MD. MA, NH. NJ, NY. 
NC, PA, RL SC, VA and WV. Supporting 
shipper(s): There are six statements of 
support attached to this application 
which may be examined at the Regional 
Office of the I.C.C. in Boston, MA. 

MC 167793 (Sub-l-lTA). filed May 4. 
1983. Applicant: CROSS TOWN 
EXPRESS. INC,. 478 Court Street. P.O. 
Box 572. Binghamton. NY 13902. 
Representative: Jeffrey P. Bump (same 
as above). Contract carrier: irregular 
routes: Machines . copying, duplicating, 
or reproducing, and/or parts and 
accessories thereof, between Savin 
Corp. facilities in Binghamton, 
Apalachin. Owego. NY and Hallstead. 
PA. under continuing contract(s) with 
Savin Corp. Binghamton, NY. Supporting 
shipper: Savin Corp, 33 Lewis Road, 
Binghamton, NY 13905. 

MC 167834 (Sub-l-lTA). filed May 6. 
1983. Applicant: CUMBERIAND FARMS 
DAIRY INC.. 777 Dedham Street, 

Canton, MA 02021. Representative: 
George Joseph Kerins III, c/o 
Cumberland Farms Dairy Inc., 165 
Flanders Road. Westboro. MA 01581. M 
Such merchandise as is dealt in by 
wholesale, retail and chain grocery end 
good business houses and. (2) Rubber nr 
miscellaneous plastic products between 
points in AL, CT. DE, DC. FL. CA, ME, 
MD. MA. NH. NJ, NY. NC OH, PA. Rl 
SC. VT, VA, and WV. Supporting 
shippers): Springfield Sugar and 
Products Co. Northboro Division, P.O 
Box 638. Northboro, MA 01532; Dunkw 
Donuts Northeast Distribution Center, 
Inc.. Box 664.195 Flanders Road, 
Westboro, MA 01581; New England 
Apple Products Co„ Inc.. Box 425, 
Harwood Station, Littleton. MA 01460. 

MC 50307 (Sub-1-5TA). filed May 6. 
1983. Applicant: INTERNATIONAL 
DISTRIBUTION CENTERS. INC., 215 
County Avenue, Secaucus, NJ 07094. 
Representative: Irwin Rusen (same as 
applicant). Contract carrier irregular 
routes: Food and related products 
between Queens, NY and points in the 
U.S. (excluding AK and HQ, under 
continuing contract(s) with Modern 
Maid. Garden City, NY. Supporting 
shippers): Modem Maid. 200 Garden 
Plaza, Carden City. NY. 

MC 161984 (Sub-1-2TA), filed May 5. 
1983. Applicant: DON JACKSON 











Federal Register / Vol. 48. No. 100 / Monday. May 23 . 1983 / Notices 


22999 


EXPRESS, INC, 575 Kennedy Road, 
Cheektowaga. NY 14227. Representative: 
Jerry B. Sellman, 50 West Broard Street. 
Columbus, OH 43215. Contract carrier: 
irregular routes: Genera! commodities 
(except Classes A and B explosives. 
household goods, commodities in bulk, 
and commodities which, because of 
their size or weight, require special 
equipment), between points in Erie. 
Niagara, Monroe and Onondaga 
Counties, NY. on the one hand, and, on 
the other, points in the U.S. (except AX 
and HI), under continuing contract(s) 
with SPEC/COM Corporation of 
Cheektowaga. NY. Supporting shipper 
SPEC/COM Corporation. 575 Kennedy 
Road. Cheektowaga, NY 14227. 


MC 1G7795 (Sub-l-lTA), filed May 4. 
1983. Applicant: MARTIN BAKER, d.b.a. 
M A B TRANSPORT, Route 196, 

Topsham, ME 040B6. Representative: 
Hughan R. H. Smith. 28 Kenwood Place, 
Lawrence, MA 01841. Contract carrier: 
irregular routes: Commodities sold ond 
distributed in retail grocery stores, 
between points in the U.S. (except AK 
and HI) under continuing contract(s) 
with S. Prawcr Company. Portland. ME 
M106. Supporting shipper S. Prawer 
Company, 150 Read Street. So. Portland. 
ME 04106. 

MC 77129 (Sub-1-1TA). filed May 4. 
1983. Applicant: PUFFER TRANSPORT. 
INC.. RKD 1. Box 15. Vernon, VT 05354. 
Representative: David M. Marshall. 
Marshall and Marshall. Sixth Floor—95 
State Street. Springfield. MA 01103. 
Contract carrier: irregular routes: Such 
commodities as are dealt in by 
distributors of beverages, food products 
wd related items, between Brattleboro. 
V*T. Merrimack, NH. Springfield*and 
Danvers. MA. Hartford. CT. 

Baidwinville, NY. Newark, NJ, 

Columbus, OH, and Williamsburg, VA. 
Lender continuing contract(s) with 
‘MVitt Crocery Company, d.b.a, DeWitt 
Beverage, of Brattleboro, VT. Supporting 
shipper: DeWitt Crocery Company d.b.a. 
DtWitt Beverage. Putney Road. 
Brattleboro. VT 05301. 


MC 160843 (Sub-l-lTA), filed May 9. 
I** 3 Applicant: JOHN ROBERT REID, 
d b a. REID'S BUS SERVICE, Hillside. 
Tvn n Tren,on * Nova Scotia. CD BoK 
ixo Representative: Frank J. Weiner. 1 
r° u rt Square, Boston. MA 02108. 
™ssengers and their baggage, in charti 
operations beginning and ending at 
£ rt$ of entry on the International 
S ar y Une between the U.S. and CE 
• E. and extending to Bangor, ME. 
P ^ pp ^ 1,n 8 *hipperfs): Steeltown 
l Group Sr * CHixens, Maple 
i Yn ' T rent0n - Nova Scotia. CD BOK 
rtnc Golden Years Senior Citizens 


Club, 95 Pine Street, New Glasgow. 
Nova Scotid. CD. 

MC 167796 (Sub-1-lTA), filed May 5. 
1983. Applicant: NORMAN RICHARD. 
d.b.a. N. RICHARD ft SONS. RFD No. 1, 
Box 43, Champlain, NY 12019. 
Representative: Norman Richard (same 
address as applicant). Contract carrier. 
irregular route: General commodities 
(except Classes A and D explosives and 
household goods), from Clinton County, 
NY to points in NY, VT, NH. ME. MA, 
CT. RI. NJ. MD. WV. VA, NC, SC. GA. 
FL, TN. KY. IL. IN. OH. PA. MI and WI. 
under continuing contract(s) with Harris 
Graphics Corp. of Champlain, NY; 
Champlain Agway, Inc., Mooers Forks 
Agway. Inc., Champlain. NY. Supporting 
shipper(s): Champlain Agway Inc.. 
Mooers Forks Agway, Inc.. Champlain. 
NY 12912; Harris Graphics Corp., Elm 
St., Champlain, NY 12912. 

MC 164768 (Sub-1-3TA), filed May 9. 
1983. Applicant: S ft F ENTERPRISES, 
INC., 9 Albert Avenue, Newark, NJ 
07105. Representative: George A. Olsen. 
P.O. Box 357, Gladstone, NJ 07934. (!) 
Beverages, and (2) Materials, 
equipment, and supplies used in the 
manufacture and sale of beverages, 
between New York. NY. on the one 
hand, and. on the other, Baldwinsville, 
Fulton, and Albany, NY; Milwaukee, WI; 
Winston-Salem. NC; Philadelphia, and 
Allentown, PA; Baltimore, MD; and 
Newark, NJ. Supporting shipper(s): 

There are seven statements of support 
attached to this application which may 
be examined at the Regional Office in 
Boston, MA, 

MC 167781 (Sub-l-TA). filed May 4, 
1983. Applicant: TRANSPORT QUEB- 
U.S.. INC., No. 1 50th Avenue South. 
Bois-des-Filions. Terrebonne, Quebec. 
CD J6Z 2N3. Representative: Russell R. 
Sage. Suite 304. Overlook Building. 6121 
Lincoinia Road. Alexandria. VA 22312. 
Lumber and wood products between 
ports of entry on the International 
Boundary line between the U.S. and CD 
on the one hand, and, on the other, 
points in the U.S. located east of the 
western boundaries of MN, IA, MO, AR. 
and LA. Supporting shfpper(s): There are 
eight statements in support of this 
application which may be examined at 
the I.CC Regional Office, Boston, MA. 

MC 167833 (Sub-l-lTA), filed May 9, 
1983. Applicant: VHR ENTERPRISES. 
INC.. 10065 Route 60, Fredonia. NY 
14063. Representative: E. Stephen 
Heisley. P.C., 1919 Pennsylvania 
Avenue, N.W., Suite 500, Washington, 

DC 20006. Contract carrier: irregular 
routes: General commodities (except 
Classes A and B explosives, household 
goods os defined by the Commission, 
and commodities in bulk), between 


points in the U.S, (except AK and HI), 
under continuing contract(s) with Coast 
to Coast Shippers Association, Inc,, 
Cheswick. PA. Supporting shipper 
Coast to Coast Shippers Association. 
Inc., Traffic Concepts, Inc., Allegheny 
Industrial Park, Harmer Township, 
Cheswick, PA 15024. 

MC 167840 (Sub l-ITA). filed May 9. 
1983. Applicant; VAN 
INTERNATIONAL TRANSFER D.C. 
INC., 7665 Lacordaire Boulevard. St. 
Leonard (Montreal) PQ. CD HlS 2A7. 
Representative: J. P. Vermette, 250 
Napoleon-Provost Street. Repentigny, 
PQ. CD J6A1H5. (1) Wood Veneer, (2) 
Paper Rolls and paper products, (3) 
Steel cases for industrial batteries and 
ancillary commodities, and (4) Animal 
hides between ports of entry on the 
International Boundary Line between 
the U.S. and CD and points in AL, AR, 
CA. CT, FL. CA, IA. IL, IN. KY. KS, LA, 
MD. MI. MN. MO. MS. NC. NJ, ND. NE, 
NY, OH. OK. PA. SC, SD. TN. TX, VA. 
WI and WV. Supporting shipper(s): 
Placage Rustic Ltee, Route 20. Sortie 22a 
St. Louis de Blandford, PQ, CD GOZ 1B0; 
Martin ft Stewart Inc., 3500 St. Patrick 
Street. Montreal, PQ, CD H4E1A2; 
Termaco Limitee, 325 Boulevard 
Industrial. St. Jean. PQ, CD J3B 7M3; and 
Oxford Paper Company Limited. 5350 
Ferrier Street. Montreal. PQ, CD H4P 
1L4. 

The following applications were filed 
in Region 2. Send protests to; ICC, Fed. 
Res. Bank Bldg., 101 North 7th St.. Rm. 
620. Philadelphia. PA 19106. 

MC 167804 (Sub-II-lTA), filed May 4. 
1983. Applicant: BROOKSON MOTOR 
LINES. INC; P.O. Box 6245. Akron. OH 
44312. Representative: Donald E. 

Watson (same address as applicant). 
Contract, iregulan General commodities 
(except Classes A and B explosives, 
household goods as defined by the 
Commission and commodities in bulk), 
between points in the United States 
(except AK and HI) under contract with 
Mateo Tools Corporation of Tallmadge, 
OH for 270 days. Supporting shippers) 
Mateo Tools Corp., 124 West Ave., 
Tallmadge, OH 44278. 

MC 167253 (Sub-II-lTA), filed May 3. 
1983. Applicant: HAROLD G. LOWYN. 
JR., d.b.a. CAMEO TOURS, P.O. Box 
543, Pittston. PA 18640. Representative: 
Robert J. Brooks. 1828 L St., N.W., Suite 
1111, Washington. DC 20030. Passengers 
and their baggage, in special and 
charter operations, beginning and 
ending in Lackawanna. Luzerne. 

Monroe, Pike and Wayne Counties, PA. 
and extending to points in DE, MD, NJ, 
NY. VA and DC. An underlying ETA 
seeks 120 days authority. Supporting 
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shippcr(s): There are seven support 
statements attached to this application 
which may be examined at the Phila. 
Regional office. 

MC 107622 (Sub-ll-lTA), filed May 5. 
1983. Applicant: JOSEPHINE 
PROVANCE, d.b.a. D & J DELIVERY. 465 
Clark Street Road. Columbus. OH 43230. 
Representative: Robert M. O’Donnell, 

145 W. Wisconsin Ave., Ncenah. WI 
54956. Such commodities as are dealt in 
by retail fashion outlets between the 
facilities of The Limited. Inc. at 
Columbus. OH, on the one hand. and. on 
the other, points In PA and WI for 270 
days. Supporting shippers): The 
Limited. Inc., One Limited Parkway, 
Columbus, OH 43216. 

MC 167755 (Sub-II-lTA). Hied May 3. 
1963. Applicant: DIRECT OVERLAND 
EXPRESS, INC.. Rt. 4. Box 328-A 
Airport Rd„ Charlottesville, VA 22901. 
Representative: Barry Weintraub. Suite 
403, 7700 Leesburg Pike. Falls Church, 

VA 22043. General commodities (except 
class A and B explosives . household 
goods and commodities in bulk) 
between Boston. MA. Providence, RI. 
Hartford^ CT, New York, NY. Newark. 
NJ. Philadelphia. PA, Baltimore, MD, 
Washington, DC, Richmond. VA. 
Charlottesville. VA. Norfolk. VA. 
Hampton. VA, Roanoke, VA. Lynchburg, 
VA, Raleigh. NC. Durham. NC, Chapel 
Hill. NC, Greensboro, NC. Charlotte. NC, 
Greenville, SC, Spartanburg. SC. 

Atlanta. CA and their commercial 
zones, on the one hand. and. on the 
other, points in MA. CT. RI, N,Y. NJ. PA. 
DE. MD. DC, VA, NC, SC. and GA. 
Supporting shipperfs): There are eight 
statements of support attached to this 
application which muy be examined at 
the Phila. Regional office. 

MC 167065 (Sub-il-lTA). filed May 4. 
1983. Applicant: EDM ISON TRUCKING. 
INC., 4801 E. St. Rte. 55. Casstown. OH 
45312. Representative: John P. 

McMahon. 100 E. Broad St., Columbus. 
OH 43215. Food and related products 
between the plant facilities of Dinner 
Bell Foods at Definance and Troy. OH 
and Wilson, NC. on the one hand, and, 
on the other, points in NY, PA, CT. MA. 
VT. ME, MD. NJ. DE, VA. KY. EL IN. MI 
and WI for 270 days. An underlying eta 
seeks 120 days authority. Supporting 
shippers): Dinner Bell Foods, Inc., P.O. 
Box 388, Defiance, OH 43512. 

MC 143308 (Sub-U-3TA). filed May 5, 
1983. Applicant: GENERAL TRUCKING 
SERVICE, INC., 3700 Park East Dr., 
Cleveland, OH 44122. Representative: 
Carla T. Novak. 1101 31st St., Downers 
Grove, IL 60515. Contract, irregular. 
Automobile Parts, between Chicago, IL, 
on the one hand, and. on the other, 
Altanta and Valdosta. CA. under 


continuing contract(s) with Acme 
Consolidated. Inc. of Chicago/IL for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipperfs): Acme 
Consolidated. Inc., 6151 S. State St.. 
Chicago. IL 60621. 

MC 107012 (Sub-U-293TA). filed May 
3, 1983. Applicant: NORTH AMERICAN 
VAN LINES. INC.. 5001 US Hwy 30 
West. PO Box 988, Fort Wayne. IN 
46801. Representative: Gerald A. Bums 
(same as applicant). Contract, irregular 
General commodities (except classes A 
fr B explosives, commodities in bulk, 
and household goods as defined by the 
Commission) between points in the U.S. 
under continuing contract(s) with Hon 
Industries, Muscatine. 1A. An underlying 
ETA seek 120 days authority. Supporting 
shipper Hon Industries. 200 Oak Street, 
Muscatine. 1A 52761. 

MC 107012 (Sub-Il-294TA). filed May 

3.1983. Applicant: NORTH AMERICAN 
VAN LINES. INC. 5001 U.S. Highway 30 
West, P.O. Box 988, Fort Wayne, IN 
46801. Representative: Margaret S. 
Vegelcr (same as applicant). Contract 
irregular General commodities (except 
classes A & B explosives and 
commodities in bulk) between pdints in 
the United States under continuing 
contract(s) with Nixdorf Computer 
Corp„ of North Reading. MA. and its 
divisions and subsidiaries. An 
underlying ETA 9eeks 120 days 
authority. Supporting shipper: Nixdorf 
Computer Corp., 80 Mam Street, North 
Reading. MA 01864. 

MC 107012 (Sub-II-295TA), filed May 

4.1983. Applicant: NORTH AMERICAN 
VAN LINES. INC.. 5001 U.S. Highway 30 
West P.O. Box 988. Fort Wayne. IN 
46801. Representative: Margaret S. 
Vegeler (same as applicant). Contract, 
irregular. General commodities (except 
household goods, classes A and B 
explosives, and commodities in bulk) 
between points in the United States 
under continuing contract(s) with Mister 
Minit America. Inc. of Mathews, NC 
and its divisions and subsidaries. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: Mister 
Minit America, lnc„ 600-51 Highway 51, 
Mathews. NC 28105. 

MC 107012 (Sub-I1-296TA), filed May 

4.1983. Applicant: NORTH AMERICAN 
VAN LINES. INC, 5001 U S. Highway 30 
West. P.O. Box 988. Fort Wayne, IN 
46601. Representative: Margaret S. 
Vegeler (same as applicant). Contract, 
irregular General commodities (except 
classes A & B explosives and 
commodities in bulk) between points in 
the United States under continuing 
contract(s) with Structural Display, Inc., 
of Long Island City. NY, and its 
divisions and subsidiaries. An 


underlying ETA seeks 120 days 
authority. Supporting shipper Structural 
Display. Inc., 12-12 33rd Avenue. Long 
Island City, NY 11106. 

MC 107012 (SubII-297TA). filed May 

4.1983. Applicant: NORTH AMERICAN 
VAN LINES, INC.. 5001 U.S. Highway 30 
West. P.O. Box 988, Fort Wayne, IN 
46601. Representative: David D. Bishop 
(same as applicant). Contract, irregular 
General commodities (except classes A 
& B explosives and commodities in bulk) 
between points in the United States 
under continuing contract(s) with Amfac 
Hotels and Resorts, Inc., of Burlingame. 
CA. for 270 days. An underlying ETA 
seeks 120 days authority. Supporting 
shipper. Amfac Hotels and Resorts, Inc., 
Ill Amza. Burlingame, CA 94010. 

MC 124111 (Sub-Il-19TA), filed May 5. 
1983. Applicant: OHIO EASTERN 
EXPRESS. INC.. P.O. Box 2297. 
Sandusky. OH 44670. Representative: 
David A. Turano, 100 E. Broad St., 
Columbus, OH 43215. (1) Metal 
products, and (2) equip., materials and 
supplies (except commodities in bulk) 
used in the manufacture and 
distribution of metal products, between 
points in OH and PA. on the one hand, 
and, on the other, points in the U.S. In 
and east of MN. IA. MO. AR and TX for 
270 days. Supporting shippers: There are 
a total of ten statements of support 
attached to the applcation which can be 
examined at the office of the Interstate 
Commerce Commission at Philadelphia, 
PA. 

MC 2202 (Sub-I!-37TA), filed May 2. 
1983. Applicant: ROADWAY EXPRESS 
INC. 1077 Gorge Boulevard, Post Office 
Box 471. Akron, OH 44309. 
Representative: William O. Turney. 7101 
Wisconsin Ave.. Suite 1010, 
Washington.. D.C. 20614. Contract, 
irregular: Genera! commoditie[ except 
household goods as defined by the 
Commission, classes A and B 
explosives, and commodities in bulk! 
from Dillon, SC, Greenville. MS. and 
Dublin. GA to points in the U.S.. except 
AK and HI, under contract or contracts 
with Mohasco Corporation, Atlanta, GA 
30339 for 270 days. Supporting 
shipper(s): Mohasco Corp., 1755 The 
Exchange, Atlanta. GA 30339. 

MC 110683 (Sub*II-23TA), filed May 3, 
1963. Applicant: SMITH'S TRANSFER 
CORPORATION. P.O, BOX 1000. 
Staunton. VA 24401. Representative* 
Harry J. Jordan. 1090 Vermont. Ave., 
NW. Washington. DC 20005. Contract, 
irregular General commodities (except 
household goods as defined by the 
Commission, commodities in bulk and 
Classes A and B explosives): between 
points in the U.S. (except AK ind HI). 
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under continuing contract(s) with Rohm 
S Haas Company. An underlying ETA 
seeks 120 days authority. Supporting 
shippers): Rohm & Haas Company. 
Independence Mall West. Philadelphia. 
PA 19105. 

MC 167805 (Sub-U-lTA), Filed May 4, 
1983. Applicant: UNION TRANSPORT 
COMPANY, 785 Union Commerce 
Building. Cleveland. OH 44115. 
Representative: Martin J. Leavitt. 22375 
Haggerty Rd.. P.O. Box 400, Northville. 

Ml 48167. Alcoholic beverages from 
Detroit, MI to Dimondale. Ml for 270 
days An underlyig ETA seeks 120 days 
authority. Supporting shipper: Sea-Land 
Service, Inc., P.O. Box 800. Iselin. N.|. 
08830. 

The following applications were filed 
in Region 3. Send protests to: ICC. 
Regional Authority Center. Room 300. 
1776 Peachtree Street, N.E. Atlanta. CA 

30309. 

MC 167375 (Sub-3-lTA). Filed April 17. 
1983 Applicant: DONALD H. AND 
FLORENCE T. AMMON, d.b.a. D AND F 
ENTERPRISES, 1103 Sam Davis Road. 
Smyrna. TN 37187. Representative: 
Donald H. Ammon (same as above). 
Contract comer; irregular routes; new 
and used truck parts, between 
Nashville, TN, Birmingham. AL 
Chattanooga. TN, and Cookeville. TN. 
Supporting shipper: Safety Service 
Company. 15 Fairfield Avenue. 

Nashville. TN 37202. 

MC 140184 (Sub-3~34TA). Filed May 8. 
1983. Applicant: LESTER COGGINS 
TRUCKING, INC.. P.O. Box 69. Fort 
Myers. FL 33902. Representative: 

Chester A. Zyblut, 366 Executive Bldg., 
1030 Fifteenth St. NW.. Washington. 

DC 20005. Contract carrier over 
irregular routes. General commodities, 
except Classes ABB explosives, 
household goods os defined by the 
Commission and commodities in bulk, 
between points in the United States 
(Except AK and HI), under contract(s) 
with Coast to Coast Shipper's 
Association, Inc. 101 Kappa Drive, 
Pittsburgh, PA 15238. 

MC 167290 (Sub-3-lTA), Filed May 10. 
15** Applicant: SHELTON WILLIAMS 
TRUCKING, Route 3, Box 83B, Douglas. 
UA 31533. Representative: Shelton 
Williams (same address as applicant). 
Sohte in bulk in dump vehicle from 
Crven Cove Springs. FL to Douglas, GA. 
Supporting shipper Hercules Block Co.. 
8°* 941, Douglas, CA 31533. 

MC 2934 (Sub-3~75TA). filed May 9. 
i* 3 ' Applicant: AERO MAYFLOWER 
TRANSIT COMPANY. [NC.. 9998 North 
Michigan Road. Carmel. Indiana 48032. 
^presenlative: W. G. Lowry (same as 
abo ^ e ); Contract: Irregular Household 
Soods, between points in the U.S. 


(excluding AK and HI), under continuing 
contracts with Burlington Northern, Inc., 
1111 Third Avenue. Seattle. WA 98101. 
Supporting shipper Burlington Northern, 
Inc.. 1111 Third Avenue. Seattle. WA 
98101. 

MC 94201 (Sub-3-0TA). Filed May 9. 
1983. Applicant: BOWMAN 
TRANSPORTATION. INC., P.O. Box 
17744, Atlanta, GA 30316. 
Representative: Gerald D. Colvin, ]r.. 
Bishop. Colvin & Johnson, 601-09 Frank 
Nelson Building. Birmingham. AL 35203. 
Contract; Irregular. General 
Commodities (except Classes A and B 
explosives, commodities in bulk, and 
household goodsf between all points in 
the United States (except AK and HI) 
under continuing contract with J. C. 
Penney Company. Inc., 

MC 2473 (Sub-3-6TA), Filed May 9. 
1983. Applicant: BILLINGS TRANSFER 
CORP.. INC., Green Needles Road. 
Lexington. N.C. 27292. Representative: 
Homer M. Curry (same as above). 
General commodities (except 
Household goods as defined by the 
Commission and Classes A and B 
explosives), between points in AL, on 
the one hand, and. on the other, points 
in DC. DE, GA. MD. NC. NJ. NY, PA. SC. 
TN. and VA. Supporting shippers: L P. 
Muller and Company. Inc., 500 East 
Morehead Street, Charlotte, N.C.; 
Talladega Manufacturing. Inc., West 
Parkway, Talladega, AL and Color 
Sciences, Inc., 20-07 40th Avenue, Long 
Island City. N.Y. 

MC 166220 (Sub-3-lTA), Filed May 12. 
1983. Applicant: CARPET CITY 
CONSOLIDATORS. INC.. P.O. Box 3128, 
Dalton. GA 30721. Representative: Kim 
G. Meyer, Suite 1006, 225 Peachtree St.. 
N.E., Atlanta, GA 30303. Contract, 
irregular General commodities (except 
classes A and B explosives, household 
goods and commodities in bulk), 
between points in the US. (except AK 
and HI) under continuing contract(s) 
with Highway Marketing Ik Sales. Inc., 
Dalton. GA. Supporting shipper 
Highway Marketing & Sales, Inc., 4868 
Highway 42, Suite E. EUenwood, GA 
30049. 

MC 152631 (Sub-3-lTA), filed May 12, 
1983. Applicant: THE LEADER 
COMPANY. P.O. Box 2142, Shelby. NC 
28150. Representative: W. Franklin 
Howell, Jr., (same address as applicant). 
General commodities (except Class A 
and B explosives, household goods, 
commodities in bulk, or those requiring 
special equipment) between points in 
NC, SC, GA, AL Supporting shipper 
The Baxter Corporation. 211 N. Poston 
St.. Shelby. NC 28150. 

MC 108013 (Sub-3-lTA), Filed May 12. 
1983. Applicant: WALLACE TRUCKING 


CO.. INC. 13700 N\W. 19th Avenue, Opa- 
Locka. FL 33054. Representative: Charles 
E. Wallace, P.O. Boc6513, Bay Harbor 
1st. FL 33154. Foodstuffs and related 
products (bakers and confectioners 
products and edible nuts) pre packaged 
for sale and distribution, between points 
in FL on the one hand. and. on the 
other, points in MA. Supporting shipper 
Schrafft Candy Company. 529 Main 
Street. Charlestown. MA 02129 and 
International Nut Corp.. 100 Phoenix 
Ave., Lowell. MA 01853. 

MC 155816 (Sub-3-2TA). filed May 12. 
1983. Applicant: D h W TRUCKING 
SERVICE, Route One. Box 96. Abbeville. 
AL 36310. Representative: Wayne 
Money (same as applicant). Contract, 
irregular Lumber. Plywood & Wood 
Products between AL. GA. FL MS. TN. 
Supporting shippers: Ft. Gaines Lumber 
Co.. Inc., Highway 39 North. Ft. Gaines. 
GA, Dun-Ply Inc.. Industrial Park. 
Abbeville, AL 36310, St. Regis Paper Co. 
Allied Operations. P.O. Box 249. 
Abbeville, AL 36310, Great Southern 
Wood Preserving. Inc.. P.O. Box 458. 
Abbeville. AL 36310. 

MC 167972 (Sub-3-lTA). Filed May 12, 
1983. Applicant: WALKER TRUCKING. 
INC.. 10201 West Beaver Street, Lot 89. 
Jacksonville. FL 32220. Representative: 
Sol H. Proctor. 1101 Blackstone Building, 
(acksonville. FL 32202. Genera/ 
Commodities (except Classes A and B 
explosives. commodities in bulk, 
household goods, hazardous waste and 
materials). between Jacksonville, PL on 
the one hand. and. on the other, points 
in FL GA. SC. NC, VA. AL MS. LA. TN, 
KY. OH and ML having a prior or 
subsequent movement by water. 
Supporting shippers: Transcaribe Freight 
Corporation. 8525 Mallory Street, 
Jacksonville, FL 32220; Valley Freight 
Systems. 8525 Mallory Street 
Jacksonville. FL 32220; Rainbow 
Express, Inc., 8525 Mallory Street, 
Jacksonvlle. FL 32220; Southeastern 
Maritime Company, 2040 East 19th 
Street Jacksonville. FL 32201. 

MC 159155 (Sub-3-4TA), Filed May 12, 
1983. Applicant: PULLEN BROS.. INC.. 
2901 Swindell Rd., Lakeland, FL 33801. 
Representative: Harry F, Horak, Suite 
115, 5001 Brentwood Stair Rd., Fort 
Worth, TX 76112. Automotive parts. 
between Paragould. AR, on the one 
hand. and. on the other, points in the 
U.S. (except AK and HI). Supporting 
shipper Monroe Auto Equipment, 
international Dr., Monroe. Ml 48161. 

MC 2934 (Sub-3-76TA). Filed May 12, 
1983. Applicant: AERO MAYFLOWER 
TRANSIT COMPANY. INC. 9998 North 
Michigan Road, Carmel. IN 46032. 
Representative: W. G. Lowry (same as 
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above). Contract: Irregular EDM 
machine too1 systems and accessories, 
used machine tools, electronic controls, 
used household goods, and exhibit 
materials, between points in the U S. 
(excluding AK and HI), under continuing 
contracts with Agietron Corporation, 
P.O. Box 469. 839 South Route 53. 
Addison. IL 60101-0469. Supporting 
shipper Agietron Corporation. P.O. Box 
469. 839 South Route 53, Addison. IL 
60101-0469. 

MC 2900 (Sub-3-43TA). Hied May 11. 
1983. Applicant: RYDER TRUCK LINES. 
INC.. P.O. Box 2408. )acksonville. FL 
32203. Representative: S. E. Somers, Jr., 
(same address as above). Contract 
carrier: irregular Genera / Commodities 
(except Classes A and D explosives, 
household goods as defined by the 
Commission, and commodities in bulk) 
between points in the U.S. (except AK 
and HI) under continuing contract(s) 
with The Quaker Oats Company. 
Supporting shipper The Quaker Oats 
Company, Merchandise Mart Plaza. 
Chicago. IL 60654. 

MC 167966 (Sub-3-lTA), filed May 11, 
1983. Applicant: HOUSTON 
TRANSPORT COMPANY. INC., 632 
South Center Street. Statesville, NC 
28677. Representative: Melvin L Watt. 
951 S. Independence Blvd., Charlotte, 

NC 28202. Passengers and their baggage 
and personal property in charter 
operations beginning and ending at 
points in Iredell. Alexander. Wilkes, 
Forsyth, Catawba. Mecklenburg, Rowan. 
Davidson. Yadkin. Davie, Cabarrus, and 
Lincoln County, NC, And extending to 
points in FL. CA. SC, TN, VA, MD. DE. 
NJ. NY. PA. Washington. DC, AL LA. 
MA. MS. KY. TX. OH. CT. and WV. 
There are 12 support statements 
attached to this application which may 
be examined at the ICC Regional Office. 
Atlanta, CA. 

MC 159978 (Sub-3-lTA), filed Muy 11, 
1983. Applicant: TRANSCORP 
CARRIERS, INC. 1809 Carmel Road, 
Greensboro. NC 27408. Representative: 
Robert B. Walker. 915 Pennsylvania 
Bldg., 425 13th Street. N.W.. Washington, 
DC 20004. Tobacco and tobacco 
products between points in KY. NC. and 
VA on the one hand. and. on the other. 
AL. CT, DE, DC. FL GA. KY. ME, MD. 
MA. MS. NH, NJ, NY. NC, PA. RI. SC. 
TN, VA. WV. and VT. Supporting 
shipper Lorillard Division of Loews 
Theatres, Inc.. 2525 East Market Street 
Greensboro. NC 27401, 

MC 167945 (Sub-3-lTA), filed Muy 11, 
1983. Applicant: Kenneth Timmons, 
d.b.a. KENNETH TIMMONS 
TRUCKING COMPANY, P.O. Box 64. 
Fyffe, AL 35971. Representative: John W. 
Cooper. P.O. Box 162, Mentone, AL 


35984. Contract carrier, irregular. Floor 
Covering Materials between all points 
in the U.S., except AK and HI. under 
continuing contract with Mohawk 
International, d.b.a. International Supply 
Company, Inc., and its subsidiaries and 
divisions, of Portland, OR. Supporting 
shipper: Mohawk International, d.b.a. 
International Supply Company, 6408 
N.E. Halsey, Portland, OR 97213. 

The following applications were filed 
in Region 5. Send protest to: Consumer 
Assistance Center, Interstate Commerce 
Commission. '411 West 7th Street. Suite 
500. Fort Worth, TX 76102. 

MC 79658 (Sub-5-19TA), filed May 9. 
1983. Applicant: ATLAS VAN UNES. 
INC.. Post Office Box 509, Evansville. LN 
47711. Representative: Robert C. Mills, 
or Michael L Harvey (same as above). 
Household goods between points in the 
U.S. (except AK and HI) under 
continuing contract(s) with Butler's Shoe 
Corporation. Marietta, GA. 

MC 117832 (Sub-5-3TA), filed May 10. 
1983. Applicant: Bill Bruton. d.b.a. TRI¬ 
WESTERN EXPRESS, *8 Westwood 
Lane. Little Rock, AR 72204. 
Representative: Bill Bruton (same as 
applicant). Bakery products and related 
items from Dallas, TX to points in AR. 
LA, and MS. Supporting shippers: 
Oroweat Baking Company. Dallas. TX. 
Griggs Distributing Company. Benton. 
AR. 

MC 135762 (Sub-5-lSTA), filed May 9. 
1983. Applicant: JOHN H. NEAL INC.. 
P.O. Box 3877. Fort Smith. AR 72913. 
Representative: Don A Smith, P.O. Box 
43 Fort Smith. AR 92902. Contract; 
Irregular: General commodities (except 
Classes A and B explosives, 
commodities in bulk and household 
goods as defined by the Commission), 
between points in the U.S. (except AK 
and HI) under a continuing contract 
with LS.T. Corporation. Toledo, OH. 

MC 141950 (Sub-5-3TA). filed May 9. 
1983. Applicant: IOWA MINNESOTA 
EXPRESS. LTD.. 2216 5th Avenue. South. 
Ft. Dodge, IA 50501. Representative: 
Thomas E. Leahy, JR., 1980 Financial 
Center. Des Moines. LA 50309. Food and 
related products between Chicago, IL 
Des Moines. IA, Minneapolis, MN, Sioux 
Falls, SD, Fargo, ND and Arkansas City, 
KS on the one hand and, on the other, 
points in the U.S. except AK and Hi. 
Supporting shipper: CFS Continental. 
North Region. Minneapolis. MN. 

MC 147354 (Sub5-0TA), filed May 9. 
1983. Applicant: FAUBION TRUCK 
LINES INC.. P.O. Box 5795. Alexandria. 
LA 71301. Representative Donald Sharp. 
P.O. Box 8118, Alexandria. LA 71307- 
6118. Contract: Irregular. Food and 
kindred products between New Orleans, 


LA and points in CA. OR, WA. 
Supporting shipper: Baumer Foods. Inc.. 
New Orleans. LA 70179-0164. 

MC 151383 (Sub-5-16TA), filed May 9. 
1983. Applicant: NiCKELL TRUCKING 
CO.. 4901 West 51st Street Tulsa, OK 
74107. Representative: Fred Rahal, Jr.. 
Suite 305. Reunion Center. 9 East Foui h 
Street, Tulsa. OK 74103. Contract, 
Irregular, iron and steel articles; and 
Materials and supplies used in the 
manufacture and distribution thereof 
between points in the U.S. (except AK 
and HI) under continuing contract(s) 
with Babcock & Wilcox Tubular 
Products Group. Babcock & Wilcox Co. 
of Beaver Falls, PA. 

MC 156124 (Sub-5-ZTA). filed May 9. 
1963. Applicant: RAPID DELIVERY 
SERVICE, INC., P.O. Box 2516. Des 
Moines. IA 50315. Representative: 
Michael A. Mauro. (same as above). (1) 
Tires (2) Beer (1) from Des Moines, IA to 
Milwaukee. WI; (2) from Milwaukee. W1 
to Des Moines. IA. Supporting 
shipperfs): Armstrong Ruber Co., Dea 
Moines. IA Rite Beverage Co., Des 
Moines. IA. 

MC 158003 (Sub-5-ZTA), filed May 9. 
1983. Applicant: CROWN 
TRANSPORTATION & DELIVERY 
SERVICE INC., 810 Lynwood Lane. 
Broken Arrow, OK 74012. 
Representative: Jack R. Anderson. Suite 
305 Reunion Center. Tulsa, OK 74103. 
Contract, irregular; General 
commodities (except classes A and B 
explosives, household goods and 
commodities in bulk), between all points 
in the U.S. (except AK and HI) under a 
continuing contract(s) with Avon 
Products, Inc. New York, NY. 

MC 162570 (Sub-5-2TA), filed May 10. 
1983. Applicant: TANCO 
DISTRIBUTING COMPANY. 6930 
Market St. (Rear), El Paso. TX 79915. 
Representative: Dann L. Drewry (same 
as applicant). Foodstuffs, including 
Meats, Meat By-Products and 
Packinghouse Products, between 
Amarillo and El Paso. TX, on the one 
hand. and. on the other, points in CA. 
CO. IA. IL KS, IA, MO. NB, OH, OK, 

SD, TN. and UT. Supporting shipper: 
John Morrell 8 Company. Northfield. IL 

MC 102577 (Sub-5-3TA), filed May 9. 
1983. Applicant: TIFFANY TRUCK 
UNES LIMITED, 419 Rue Decatur. Suite 
108 New Orleans. LA 70130. 
Representative: D. R. Beeler. P.O. Box 
482, Franklin. TN 37064. Genera! 
commodities (except Classes A and B 
explosives, household goods, ond 
commodities in bulk) between 
Savannah. GA: New Orleans. LA: 
Gulfport. MS: Galveston. TX: Houston 
TX: and Charlcton, SC on the one hand. 
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and, on the other, points in the U.S. in 
and east of ND. SD. NE. CO. and NM; 
restricted to transportation of 
commodities having a prior or 
subsequent movement by water. 
Supporting Shippers: Panalpina. Inc.. 

New Orleans, LA: LE.P. Transport. New 
Orleans, LA: McTecr International 
Freight Forwarding Company. 

Savannah, GA. 

MC 167092 (Sub-5-2TA). filed May 9. 
m Applicant: FISHER TRUCKING, 
INC., 4204 Oak Grove Rd., P.O. Box 181. 
Springdale, AR 72764. Representative: 
Joseph C. Fisher (same as above). 
Walerbeds* waterhed ports, accessories 
and furniture: treated wood products 
and materials and supplies used in the 
manufacture, sale, and distribution 
thereof between points in the U.S. 

(except AK and HI). Supporting shipper. 
Waterbeds Unlimited, VVKRP, FL Smith. 
AR. Treatwood Products. Marshall, AR. 

MC 107582 (Sub-5-2TA), filed May 10. 
1983. Applicant: CHUCK ELLIS 
TRUCKING CO,. INC. d.b.a. Ellis 
Tricking Company, Inc., P.O. Box 445, 
Gainesville, MO 65655. Representative: 
Bruce McCurry, 910 Plaza Towers. 
Springfield. MO 65604. General 
commodities, except Class A&D 
Explosives and household goods, 
between The R.T. French plant site in 
Springfield, MO and points in the U.S. 
except AK and HL Supporting shipper: 
The R T. French Company. Springfield, 
MO 

MC 167791 (SubS-lTA), filed May 9, 
1963 Applicant: ROLLA 
TRANSPORTATION, INC.. Box T. Rolta. 
MO 65401. Representative: B. VV. 
UTourette. Jr, 11 South Meramac, Suite 
1400, St. Louis, MO 63105. General 
commodities . except Classes A and B 
explosives and household goods, 
between points in the U.S„ except AK 
and IH. Supporting shippers: Grellner 
Sales A Service, Inc.. Rolla. MO: Floyd 
Charcoal Co., Salem. MO: and Con Agra 
Pet Products. Rolla. MO. 

MC 167H80 (Sub-5-lTA), filed May 9, 
W3 Applicant: JAMES B. SIZEMORE, 
a. EAGLE OILFIELD HAULING, 709 
nara Drive, Moore. OK 73160. 
Representative: William P. Parker. 400 
Uncoin, Suite 10. Oklahoma City, OK 
M erc #r commodities, between 
Oklahoma City and Moore. OK on the 
hand and. on the other, point in TX. 
LA. AR. KS. WY. CO. NM and CA. 
upp^rting shippers): Driltrol, Moore, 

UK LOR. Inc, Oklahoma City, OK: and 
W ’ L sh affer Co.. Oklahoma City, OK. 

MC 135469 (Sub-S-3TA). filed May 5. 
Applicant: HAWKEYE 
TRANSPORT CO.. P.O. Box 126. 
««nwood. IA 52337. Representative: 

Url F * Munson. P.O. 796, Dubuque. IA 


52001. Liquid fertilizer and liquid 
fertilizer ingredients, in bulk, from 
points in Jo Daviess County, IL Cedar 
and Lee Counties. LA. to points in IL, IA. 
MN, MO and WI. Supporting shipper 
Getty Refining ft Marketing, Tulsa. OK. 

MC 142463 (Sub'5-TA). filed May 12. 
1983. Applicant* SPECIALIZED 
HAULING. INC., 1500 Omaha St.. Sioux 
City. IA 51102. Representative: Daniel O. 
Hands. 104 South Michigan Ave.. Suite 
410. Chicago. IL 60603. Meal products 
from the facilities of Revere Copper 
Products. Inc.. Rome Div.. at or near 
Rome. NY to points in AZ, CA. CO. NV. 
UT and WY. Supporting shipper Revere 
Copper Products. Inc.. Rome Division. 
Rome. NY. 

MC 152152 (Sub-5-lTA), filed May 13, 
1983. Applicant: THOMAS J. WEBER. 
12122 W Street. Omaha, NE 68137. 
Representative: fames F. Crosby ft 
Associates. 7363 Pacific Street. Suite 
210B, Omaha, NE 68114. Food and 
related products, between points in 
Pottawattamie County. IA and Douglas 
and Sarpy Counties. NR, and Monmouth 
County, NJ on the one hand. and. on the 
other, points in the U.S. (except AK ft 
HI). Supporting shipper Blue Star Foods. 
Inc.. Council Bluffs. IA. 

MC 153392 (Sub-5-7TA). filed May 13, 
1963. Applicant: CENTRAL TRACTOR 
FARM ft FAMILY CENTER. INC.. 1515 
East Euclid. Des Moines, IA 50316. 
Representative: WILLIAM L 
FAIRBANK. 2400 Financial Center, Des 
Moines. IA 50309. Contract; Irregular. 
General commodities (except household 
goods, Classes A and B explosives and 
commodities in bulk), between points in 
the U.S. (except AK and HI), under 
contract with National Commercial 
Services Co., Inc., of Des Moines. IA. 

MC 167976 (Sub-5-lTA). filed May 12, 
1983. Applicant: B ft E TRUCKING, INC., 
508 Guadalupe Drive, Saginaw, TX 
76176. Representative: William 
Sheridan. P.O. Drawer 5049. Irving. TX 
✓ 5062. Contract: Irregular, General 
commodities (except classes A and B 
explosives, household goods or bulk 
commodities) between Superior. WI: TN 
and TX, on the one hand, and. on the 
other, points in the U.S. Restricted to 
shipments for the accounts of AMSOIL 
Inc., Certified Shipping or White River 
Hardwoods. Supporting shippers: 
AMSOIL, Inc,, Superior. WI, Certified 
Shipping. Duncanville. TX: and White 
River Hardwoods. Fayetteville, AR. 

MC 160006 (Sub-5-lTA). filed May 13. 
1983. Applicant: ABELN EXPRESS CO., 
INC.. 3322 Marbury Drive, St. Louis, MO 
63129. Representative: Jack L Schiller, 
111-58 76th Drive. Forest Hills. NY 
11375. Coca-Cola syrup from St. Louis, 
MO to the facilities of P.F.D. Supply 


Corp.. located at or near Lebanon, IL 
Supporting shipper. P.F.D. Supply Corp., 
Lebanon. IL 

MC 167483 (Sub-5-lTA). filed May 12, 
1983. Applicant: Chalmette Drayage, 

P.O. Box 7178, New Orleans. La. 70186. 
Representative: Harold E Potts (same as 
above). General commodities of foreign 
commerce in steamship or railroad 
containers/trailers, within the 
commercial zone of the City of New 
Orleans. La. Supporting shippers. Kerr 
Steamship Co.. Inc,. New Orleans. La., 
Venezuelan Lines. New Orleans. La. 

The following applications were filed 
in Region 6. Send protests to: Interstate 
Commerce Commission. Region 6 Motor 
Carrier Board. 211 Main St.. Suite 501. 
San Francisco, CA 94105. 

MC 167860 (Sub-lTA), filed May 5. 
1983. Applicant. AMERICAN 
FURNITURE WAREHOUSE. 5445 
Bannock SL Denver. CO. 00216. 
Representative: Ron Collin (same as 
applicant). Contract Carrier, Irregular 
Routes: Ne w furniture and fixtures , 
Rubber and Plastic Products . from: 
Denver and Adams Counties. CO. to 
points in AZ, CA, NM. NV, ID. and UT, 
for the accounts of Shafer Commercial 
Seating, Inc., and United Foam 
Corporation, for 270 days. Supporting 
shippers: Shafer Commercial Seating. 
Inc., 4101 K. 48th Ave., Denver. CO and 
United Foam Corporation. 11020 Leroy 
Dr. Northglenn. CO. 

MC 155793 (Sub-8-3TA), filed May 8, 
1963. Applicant: CALIFORNIA/ 
NEVADA BIG VALLEY EXPRESS, INC.. 
a California Corporation d.b.a. BIG 
VALLEY EXPRESS, 2201 Branstctter 
Lane. Redding. CA. 96001. 
Representative: M D. Burrows (same as 
above). Contract carrier: Irregular route, 
General Commodities (except Class A 
and B explosives, household goals, 
hazardous waste, and commodities in 
bulk), (1) Between points and places in 
Washoe County, NV, on the one hand, 
and, Carson City. NV. on the other, (2) 
Between points and places in Washoe 
County, NV, on the one hand, and points 
and places in CA on the other, for 270 
days. Supporting shipper(s): K Mart 
Corporation. 3100 W. Big Beaver Road. 
Troy MI 48084. 

MC 167766 (Sub-G-lTA), filed May 3, 
1983. Applicant: BOB S AUTO SERVICE, 
INC. 4300 South Federal Blvd., 
Englewood. CO 80110. Representative: 
James A. Beckwith. Suite 228, 770 Grant 
St.. Denver. CO. 80203. (1) Wrecked or 
disabled motor vehicles and trailers and 
replacements therefor between points 
lying in and west of AR, IA, LA, MN. 
and MO; and (2) Total loss settlement 
and salvage vehicles between points in 
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AZ, CO. KS. NE, NM, OK. UT and WY 
for 270 days. An underlying ETA seeks 
120 days authority. Supporting shippers: 
There are 5 shippers. Their statements 
may be examined in the office listed. 

MC 165930 (Sub-6-2TA), filed May 6, 
1983. Applicant: COLORADO AIR 
FREIGHT EXPRESS, INC.. 3955 Newport 
St.. Suite B. Denver, CO 80207. 
Representative: Robert E. Butts, (same 
as applicant). Contract Carrier Irregular 
routes: Hospital and drug supplies 
including medicines, pharmaceuticals 
and narcotics, from Denver County. CO. 
to points in NM and WY for the account 
of Fox Meyer for 270 days. Supporting 
shipper Fox Meyer. 1100 W. 47lh Ave., 
Denver. CO 80217. 

MC 166941 (Sub-6-lTA). filed May 10. 
1983. Applicant: CORNUCOPIA LINES. 
INC., 4880 N. Cedar *102, Fresno. CA 
93728. Representative: E.D. Anderson. 
1001 Connecticut Ave., N.W.. Suite 838, 
Washington. D.C. 20016. Contract 
carrier, irregular routes. General 
commodities (except household goods, 
class A & B explosives, mercer 
commodities which because of sire or 
weight require special equipment, and 
hazardous materials) between points in 
the U.S. for the account of S h S 
Enterprises of Wilmington, Inc., for 270 
days. An underlying ETA seeks 120 days 
authority. Supporting shipper S ft S 
Enterprises. POB 1357, Wilmington. NC 
28402. 

MC 146044 (Sub-6-3 TA). Hied May 5. 
1983. Applicant: JOE COSTA 
TRUCKING. Highway 299 at Arlington 
Way, P.O. Box 748, Drawer BB, Areata, 
CA 95521. Representative: Marvin 
Handler. 100 Pine St. *2550, San 
Francisco. CA 94111. Lumber and forest 
products from Humboldt County, CA to 
Shasta. Glenn, Sacramento, Mendocino. 
Sonoma. Tehama, Lassen and Trinity 
counties, CA for 270 days. An 
underlying ETA seeks 120 days 
authority. Interline privileges requested. 
Supporting shipper Simpson Timber 
Company. P.O. Drawer V. Areata. CA 
94429. 

MC 158622 (Sub-6-2 TA), filed May 11, 
1983. Applicant: LEONARD N. CRUSE, 
d.b.a. LEONARD CRUSE TRUCKING, 
4403 Stone St.. Billings. MT 59101. 
Representative: (same as applicant). 
contract carrier, irregular routes, cement 
between points in MT and ND on the 
one hand, on the other, between points 
in the U.S. under continuing contract 
with Vizina's Ready Mix of Williston. 
ND for 270 days. An underlying ETA 
seeks 120 days authority. Supporting 
shipper. Vizina’s Ready Mix. Box 108. 
Williston, ND 58801. 

MC 167428 (Sub-6-1 TA). filed May 3, 
1903. Applicant: DESERT EMPIRE 


TRANSFER & STORAGE, INC.. Building 
5, 3016 Kansas Ave., Riverside. CA 
92507. Representative: William J. 
Monheim, P.O. Box 1756, Whittier. CA 
90609. Tobacco products, from 
Riverside. CA. to points in Clark County. 
NV, for 270 days. Supporting shipper(s): 
Philip Morris U.S.A.. P.O. Box 26603. 
Richmond. VA 23261. 

MC 41098 (Sub-6-27 TA), filed May 6. 
1983. Applicant: GLOBAL VAN LINES. 
INC., One Global Way. Anaheim. CA 
92803. Representative: Alan F. 
Wohlstetter. 1700 K. St. NW., 
Washington, D.C. 20006. Contract, 
irregular. Household Goods between 
points in the U.S. under continuing 
contract(s) with Lockeed Corp. of 
Burbank. CA and its subsidiaries, for 
270 days. Supporting shipper Lockheed 
Corp.. P.O. B 551. Burbank. CA 91520. 

MC 153183 (Sub-8-1 TA). filed May 5, 
1983. Applicant: GUILLERMO GUILLEN, 
d.b.a. GUILLEN & SON TRUCKING. 

5809 Pilar Court. San Jose, CA 95120. 
Representative: Eldon M. Johnson, 650 
California St.. Suite 2908, San Francisco, 
CA 94108. Contract carrier, irregular 
routes. Food and related products, 
between points in AR, AZ, CA, KY. LA. 
NM. OK. TN and TX. for 270 days. 
Supporting shippers: Glazer’s Wholesale 
Drug Co.. Inc., 508 Park Ave., Dallas, TX 
75221; Beech-Nut California Corp.. P.O. 
Box 5759, San Jose. CA 95150: Quality 
Beverage Co., Inc.. 11515 S. Main St.. 
Houston, TX. 

MC 146740 (Sub-6-lTA). filed May 6, 
1983. Applicant: EARL HANSON 
TRUCKING CO.. 2517 Rivcrbend Road, 
Mount Vernon, WA 98273. 
Representative: James D. Hanson (same 
as applicant). (1) Dry Commodities in 
Bulk and/or Bogs between OR, WA. ID, 
and British Columbia, CD for 270 days. 
ETA was applied for 120 days. 
Supporting shipper IMC Olivine, 915 
Pettit Street. P.O, Box 58. Hamilton, WA 
98255. 

MC 159401 (Sub-6-2TA). filed May 5. 
1983. Applicant: JOHNSON 
DISTRIBUTORSHIP. INC., Route 1. Box 
920AA. Flagstaff. AZ 86001. 
Representative: Phil B. Hammond. 3003 
N. Central. Suite 2201, Phoenix, AZ 
85012. General commodities, excluding 
classes A and B explosives and 
household goods, between points in AZ, 
for 270 days. Supporting shippers: There 
are 9 shippers. Their statements may be 
examined in the office listed. 

MC 167965 (Sub-8-lTA). filed May 11. 
1983. Applicant: GUILLERMO G. 
ZAVALA 6 RENE LOPEZ, d.b.a. L& Z 
TRUCKING CO„ 3130 juniper St.. No. B, 
San Diego, CA 92104. Representative: 
William R. Daly, P.O. Box 20597, San 
Diego. CA 92120. Contract carrier. 


Irregular routes, asphalt in bulk from the 
U.S. Mexican border at San Ysidro (San 
Diego) CA to points and places in Los 
Angeles and Orange counties, CA for 
HY Building Materials for 270 day9. An 
underlying ETA seeks 120 days 
authority. Supporting shipper HY 
Building Materials, Inc.. 840 W. 24th St.. 
National City. CA 92050. 

MC 151623 (Sub-6-3TA), filed May 9. 
1983. Applicant: MC DOUGALD OIL. 
INC., 459 Nichols Ln., Moab. UT 84532. 
Representative: Dale E. Isley, 50 S. 
Steele St„ No. 330. Denver, CO 80209 
Contract Carrier irregular routes: 
Petroleum products in bulk, between 
points in Nye County, NV; Mesa County. 
CO: Davis and Salt Lake Counties, UT; 
and San Juan and McKinley Counties, 
NM, for 270 days; for the account of 
Petro Source. Inc. An underlying ETA 
seeks 120-day authority. Supporting 
shipper Petro Source. Inc.. 11767 Katz 
Freeway. No. 420. Houston, TX 77079. 

MC 144319 (Sub-6-lTA), filed May 2. 
1983. Applicant; JOHN BRACY, d.b.a. 
NORT11 WEST AGRI SUPPLY. 1056 
Wiloma Dr.. Billings, MT 59105. 
Representative: Timothy R. Stivers, POB 
1578, Boise, ID 83701. Fertilizer from 
points in ID, UT and WA to points in 
MT, for 270 days. An underlying ETA 
seeks 120 days authority. Supporting 
shipper(s): Mclntosch Grain and Feed. 
Inc.. POB 1425, Great Falls. MT 59403 
MC 167859 (Sub-6-lTA), filed May 6, 
1983. Applicant: PORT DELIVERY 
SYSTEMS. INC, P.O. Box 17069, 
Portland, OR 97217. Representative: 

John Rogers (same as applicant). 
Contract Carrier, Irregular routes: Pr.p<'r 
and paper products, between points in 
OR and W f A, for the account of Paper 
Products Marketing, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper Paper 
Products Marketing, 806 S.W. Broadway. 
Portlund. OR. 

MC 157421 (Sub-6-3TA). filed May 9. 
1983. Applicant: JESSE ROBERTS, d.b.a. 
POWER TRANSPORT. East 6607 
Broadway, Spokane, WA 99206. 
Representative: Andrew D. Shafer, 12tW 
IBM Bldg., Seattle, WA 98101. Contract 
carrier. Irregular routes: Canned 
foodstuffs and materials used in the 
production of canned foodstuffs 
between points in CA, OR, WA. ID. UT 
and NV, for 270 days, for the account of 
Del Monte. Supporting shipper Del 
Monte Corporation. 1111 Civic Drive. 
Suite 200. Walnut Creek. CA 94596. 

MC 167728 (Sub-6-lTA). filed May 2. 
1983. Applicant: PROMPT 
REFRIGERATED TRANSPORT. INC 
6401 E. UpRiver Dr.. Spokane. WA 
99207. Representative: Boyd Hartman. 
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P O. Box 3641. Bellevue, WA 96009. Food 
end food products between points in 
WA. OR. ID. MT. WY. ND. SD. NB. KS. 

1A MN. Wl, CO. end UT. for 270 days 
Supporting shippers: Fast Food 
Merchandisers. 181119th St.. S.W., 

Mu son City, Iowa 50401 and Vem’s Pies. 
Inc , 1730 W. Sharp. Spokane. WA 99201. 

MC 106734 (Sub-6-lTA), filed May 3, 
1983 Applicant: ROBINSON 
EXCAVATING & TRUCKING. PO. Box 
232, Metaline Falls, WA 99153. 
Representative: James E. Wallingford. 

P.O. Box 11841, Spokane. WA 99214. 

Coal. Bituminous , Crushed Gypsum 
Rock or Anhydrite between points from 
the U S. /Canadian border and points in 
the WA for 270 days. Supporting 
shippers: Lehigh Portland Cement Ltd.. 
PO Box 1882. Allentown. PA 18105; 

Esso Minerals. 237 Fourth Ave., S.W., 
Calgary. Alberta. CD T2P-OH6. 

MC 167599 (Sub-6-lTA). Hied May 6. 
1983 Applicant: SHERWOOD BROS.. 

INC, 5222 Pinemont Dr., Murray, UT 
84107. Representative: Bruce W. Shand. 
Ste. 280. 311 S. State St., Salt Lake City. 
UT 84111. Contract carrier . irregular 
routes, building materials, between 
points in WA, ID. OR, and UT for 270 
days Under a continuing contract(s) 
with Glu Laminated Wood Systems, Inc. 
An underlying ETA seeks 90 days 
authority. Supporting shipper Glu- 
laminated Wood Systems, Inc., 3090 S. 
8000 W. Magna, UT 8*1044. 

MC 167858 (Sub-6-lTA), Hied May 6. 
1983 Applicant: SONOMA 
A1RPORTER. INC.. P.O, Box 301. 

Sonoma, CA 95476. Representative: 
Warren I. Jaycox (same address as 
applicant). Passengers in charter and 
special operations betwen points in CA. 
NV. OR. WA and AZ for 270 days. 
Supporting shippers: There are 5 
shippers Their statements may be 
examined at the Regional Office listed 
above. 

MC 167782 (Sub-6-lTA), Filed May 10. 
W3 Applicant: SOUNDVIEW LIMO 
SERVICE, INC., d.b.a. SOUNDVIEW 
TOUR AND LIMO SERVICE, INC., 5710 
jwh Avenue, N.W., Gig Harbor, WA 
88335 Representative: Frank R. Gately 
(3^me as applicant). Passengers in 
barter operations, beginning and 
ending at points in Kitsap, Pierce, and 
Counties, WA and extending to 
Pomts in the U.S. (excluding AK and HI). 
or - 0 days. Supporting-shippers: There 
are 5 shippers. Their statements may be 
®xam:ned in the office listed. 

MC 1 56408 (Sub-ft-ZTA). filed May 5. 
Applicant: SOUTHWEST 
BANNERS, INC.. P.O. Box 862. Portales, 

* M 88130. Representative: James W. 
Hightower. Suite 301. 5801 Marvin D. 

1-016 rnvy.. Dallas, TX 75237-2385. 


General Commodities (except Classes A 
& B explosives, household goods and 
commodities in bulk) from points in CA 
on and North of CA St. Hwy. 46. 99 and 
178; to points in UT and CO on and 
North of US Hwy. 50, for 270 days. 
Supporting shipper Johanson 
Transportation Service, P.O. Box 2645. 
Fresno, CA. 

MC 151878 (Sub-6-14TA), filed May 5. 
1983. Applicant: THREE WAY 
CORPORATION. 1120 Karlstad Drive. 
Sunnyvale, CA 94086. Representative: 
Charles H. White, Jr., 1000 Potomac St„ 
N.W„ Suite 501, Washington, D C 20007. 
Contract Carrier, irregular routes 
General commodities (except Classes A 
and B explosives and commodities in 
bulk) between points in the U.S,, for 270 
days. Supporting shippers: Three Way 
Brokerage Co.. 1120 Karlstad Drive. 
Sunnyvale, CA 94086. 

MC 167461 (Sub-B-ITA), filed May 10. 
1963. Applicant: WIL-MAK 
AGRICULTURAL ENTERPRISES. P.O. 
Box 1088. Umatilla, OR 97882. 
Representative*. John H. Goslin, P.O. Box 
921. Caldwell. ID 83805. Contract 
carrier: irregular route; Dryr Bulk 
Fertilizer, between points in AZ. CA. ID, 
NV, OR, UT. and WA. for the account of 
J. R. Simplot Company, for 270 days. An 
underlying ETA seeks 120 days 
authority. Supporting shipper: J. R. 
Simplot Company. P.O. Box 27. Boise. ID 
83707. 

MC 166942 (Sub-6-lTA), filed May 12. 
1983. Applicant: LEILANI SPELL d.b.a. 
ELITE TRUCKING. 100 Harter Ave.. 
Woodland. CA 95695. Representative: 
Leilani Spell (same as applicant). 
General commodities (except classes A 
h B explosives, bulk commodities) 
between Woodland. CA and WA and 
OR for 270 days. An underlying ETA 
seeks 120 days authority. Supporting 
shipper: Radio Shack warehouse (0603), 
700 Santa Anita Dr„ Woodland. CA 
95695. 

MC 167395 (Sub-6-lTA), filed May 5. 
1983. Applicant: P. SAWCHUK 
TRUCKING LTD.. 12345 90 Street. 
Edmonton. Alberta. T5B 3Z6. 
Representative: Peter Sawchuk (same as 
above). Contract Carrier, Irregular 
routes: (1) Precut Lumber, between Port 
of Entry on U.S. CD Border in ID, MT on 
the one hand and on the other points in 
CA. WA, OR. NV. AZ for the account of 
Sunchiid Forest Products (1983) Ltd. (2) 
Office Furniture, between Port of Entry 
on U.S. CD Border in ID. MT. on the one 
hand and the other points In CA, WA, 
OR. TX. for the account of Superior 
Steel Desk (Mfg) Ltd. for 270 days. An 
underlying ETA seeks 120 days 
authority. SUPPORTING SHIPPER: 
Superior Steel Desk (Mfg) Ltd., 11415- 


168 St.. Edmonton. Alberta; and 
Sunchiid Forest Products. Box 68, 
Winterbum. Alberta TOE 2N0. 

Agatha L. Mergonovidi. 

Secretary. 

fPK Doc U-mo Fkltd MS «m| 

BILLING COOE 70W-O1-* 


Motor Carriers; Notice of Proposed 
Exemptions 

agency: Interstate Commerce 
Commission. 

action: Notices of proposed 
exemptions. 

summary: The motor carriers shown 
below seek exemptions pursuant to 49 
U.S.C. 11343(e), and the Commission’s 
regulations in Ex Parte No. 400 (Sub-No. 
1). Procedures for Handling Exemptions 
Filed by Motor Carriers of Property 
Under 49 U.S.C. 11343, 367 LC.C. 113 
(1982). 47 FR 53303 (November 24.1982). 

date: Comments must be received 
within 30 days after the date of 
publication in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 

Warren C. Wood (202) 275-7977. 
SUPPLEMENTARY INFORMATION: Please 
refer to the petition for exemption, 
which may be obtained free of charge by 
contracting petitioner’s representative. 

In the alternative, the petition for 
exemption may be inspected at the 
offices of the Interstate Commerce 
Commission during usual business 
hours. 

By the Commission. Heber P. Hardy, 
Director, OfTtce of Proceedings 
Agatha L Mergcnovtch. 

Secretary . 

Volume No. OP4F-305 
Decided: May 13.1983. 

Groendyke Investment, Inc.— 
Continuance in control exemption—The 
Transport Company of Texas and 
Groendyke Transport, Inc. 

MC-F-15250, Groendyke Investment. 
Inc. (GII). a non-carrier, and. in turn H.C. 
Groendyke. who controls GII through 
stock ownership, seeks an exemption 
from the requirement of prior regulatory 
approval for his continuance in control 
of Gifs subsidiaries. Texas Carriers. Inc. 
(a non-carrier). Groendyke Transport, 
Inc. (MC-111401), and The Transport 
Company of Texas (MC-167667). 

The Transport Company of Texas has 
Bled as a directly related application its 
initial common carrier application. This 
application, docketed No. MC-167667. is 
published in this same Federal Register 
issue. 
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Send comments to: 

(1) Motor Section. Room 2139, Interstate 
Commerce Commission. Washington. 
DC 20423 

and 

(2) Petitioner’s representative. Mike 
Cotten. P.O. Box 1148. Austin. TX 
78767. 

Comments should refer to No. MC-F- 
15250. 

This request is republished here to 
indicate the proper type of application 
and manner of comments required. 

Volume No. OP5F-235 
Decided: May 17.1983. 

Thomas C. Lange—Continuance in 
control exemption—TLC Lines. Inc., and 
WTS, Inc. 

MC-F-15259. Thomas C. Lange, an 
individual, seeks an exemption from the 
requirement under section 11343 of prior 
regulatory approval for its continued 
control of TLC Lines, Inc., and WTS, Inc. 
Mr Lange is the owner of all of the 
outstanding stock of TLC Lines, Inc. (No. 
MC-144117). and 50 percent of the 
outstanding stock of WTS. Inc. 

Send comments to: 

(1) Motor section. Room 2139, Interstate 
Commerce Commission. Washington, 
DC 20423 

and 

(2) Petitioner’s representative, Peter W. 
Kinsella, Jr.. 9717 Landmark Dr., Suite 
201, St. Louis, MO 63127. 

Comments should refer to No. MC-F- 

15259. 

(FR Doc tt-uns Fil'd VJO^S. 145 *m| 

BILLING COOC 703S-0I-N 


(No. 38893) 

Motor Carriers; Roberts & Oake, Inc.— 
Petition for Exemption From Tariff 
Filing Requirements 

agency: Interstate Commerce 
Commission. 

action: Notice of final exemption of 
existing operations and provisional 
exemption of future operations. 

summary: The provisional exemption of 
petitioner’s existing operations granted 
at 47 F.R. 46592 (October 19.1982) is 
made final. Additionally, in accordance 
with current Commission policy, a 
provisional exemption of petitioner's 
future contracts is granted. 
date; Comments are due on June 7.1983. 
The provisional exemption of 
petitioner’s future contracts will become 
final 15 days after the close of the 
comment period, unless in response to 
timely filed adverse comments, the 
Commission issues a further decision 
withdrawing this relief. 


address: Send an original and 15 copies 
of comments to: No. 38893, Room 2139, 
Interstate Commerce Commission. 

Office of Proceedings. Washington. DC 
20423. 

FOR FURTHER INFORMATION CONTACT: 

Leonard L Amaiz, (202) 275-7831 
or 

Howell L Spom. (202) 275-7691. 
SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission’s decision. To purchase 
a copy of the full decision, write to T.S. 
Infosystcms, Inc.. Room 2227.12th and 
Constitution Ave., N.W.. Washington, 
D.C. 20423. or call 289-4357 in the DC 
metropolitan area or toll free (800) 424- 
5403. 

Decided: May 13.1983. 

By (he Commission. Division 1. 
Commissioners Andre. Sterreti, and 
Gradison. 

Agatha L Mergenovich. 

Secretary . 

[IH Doc 83-13736 Fil'd 5-30-0. *43 'in) 

BILLING COOC 7035-01* 


(Docket No. AB-6 (Sub-No. 145F) 

Rail Carriers; Burlington Northern 
Railroad Co.—Abandonment—Larimer 
County, Co.; Notice of Findings 

The Commission has issued a 
certificate authorizing Burlington 
Northern Railroad Company to abandon 
its 13.29-mile rail line between milepost 
79.00 near Fort Collins and milepost 
92.29 at the end of the line near Rex in 
Larimer County, CO. The abandonment 
certificate will become effective 30 days 
after this publication unless the 
Commission also finds that: (1) A 
financially responsible person has 
offered financial assistance (through 
subsidy or purchase) to enable the rail 
service to be continued: and (2) it is 
likely that the assistance would fully 
compensate (he railroad. 

Any financial assistance offer must be 
filed with the Commission and served 
concurrently on the applicant, with 
copies to Louis F. Gitomer. Room 5417, 
Interstate Commerce Commission, 
Washington. DC 20423. no later than 10 
days from publication of this Notice. 

Any offer previously made must be 
remade within this 10-day period. 

Information and procedures regarding 
financial assistance for continued rail 
service are contained in 49 U.S.C. 10905 
and 49 CFR 1152.27. 

Agatha L Mergenovich. 

Secretary. 

|KH Doc 83-11740 Fil'd 5-2ML *43 *m| 

BILLING COOC 7Q34-01-M 


It.C.C. Order No. 84 Under Service Order 
No. 1344! 

Rail Carriers; Rerouting Traffic; 
Chesapeake and Ohio Railway; Grand 
Trunk Western Railroad Co.; Michigan 
Northern Railway Co„ and Soo Line 
Railroad Co. 

In the opinion of J. Warren 
McFarland, Agent, ihe Detroit and 
Mackinac Railway Company is unable 
to transport promptly all traffic offered 
for movement via Straits Car Ferry 
between St. Ignuce and Mackinaw City, 
Michigan, because the car ferry is out of 
service. As this matter is considered to 
be outside the scope of a single railroad 
as provided by Ex Parte No. 376. this 
action by the Commission is required. 

It is ordered; 

(a) Rerouting Traffic. The Detroit and 
Mackinac Railway Company being 
unable to transport promptly ail traffic 
offered for movement via Straits Car 
Ferry between St Ignace and Mackinaw 
City, Michigan, because the car ferry is 
out of service, those lines named above 
are authorized to reroute such traffic via 
any available route to expedite the 
movement. Traffic necessarily diverted 
by authroity of this order shall be 
rerouted so as to preserve as nearly as 
possible the participation and revenues 
of other carriers provided in the original 
routing. All traffic accepted for 
movement via this routing must be 
rerouted in accordance with this order 
and will not be subject to diversion or 
other charges beyond those covered by 
paragraph (d) of this order. The billing 
covering all such cars rerouted shall 
carry a reference to this order as 
authority for the rerouting. This order 
vacates Reroute Orders SOO 1-83 and 
MN 1-83, and SOO Embargo 1-83. 

(b) Notification to shippers. Each 
originating carrier accepting traffic to be 
rerouted in accordance with this order, 
shall notify each shipper at the time 
each shipment is accepted and, to the 
best of its ability, shall furnish to such 
shipper the new routing provided for 
under this order. 

(c) Concurrence of receiving roods to 
be obtained. The railroad rerouting cars 
in accordance with this order shall 
receive the concurrence of other 
railroads to which such traffic is to be 
diverted or rerouted, before the 
rerouting or diversion is ordered. 

(d) Inasmuch as the diversion or 
rerouting of traffic is deemed to be due 
to carrier disability, the rates applicable 
to traffic diverted or rerouted by said 
Agent shall be rates which were 
applicable at the time of shipment on 
the shipments as orginally routed. 
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(e) In executing the directions of the 
Commission and of such Agent provided 
for in this order, the common carriers 
involved shall proceed even though no 
contracts, agreements or arrangements 
now exist between them with reference 
to the divisions of the rates of 
transportation applicable to said traffic. 
Divisions shall be. during the time this 
order remains in force, those voluntarily 
agreed upon by and between said 
carriers; or upon failure of the carriers to 
so agree, said divisions shall be those 
hereafter fixed by the Commission in 
accordance with pertinent authority 
conferred upon it by the Interstate 
Commerce Act. 

(f) Effective date. This order shall 
become effective at 12:01 a.m.. May 10. 

1983. 

(g) Expiration date. This order shall 
expire at 11:59 p.m., June 30,1983, unless 
otherwise modified, amended or 

vacated. 

This order shall be served upon the 
Association of American Railroads. 
Transportation Divison, as agent of all 
railroads subscribing to the car service 
and car hire agreement under the terms 
of that agreement, and upon the 
American Short Line Railroad 
Association. A copy of this order shall 
be filed with the Director, Office of the 
FFederal Register. - 

Usued at Washington. D.C., May 9.1983. 

1- Warren McFarland 

Agent. 

IVx U-1J7J7 Filed S-SMOs *45 •!») 

Silling coot ross-oi-n 


I No. 38909 et aL*l 


Riverside Transportation, Inc.; Petition 
for Exemption From Tariff Filing 
Requirements 


agency: Interstate Commerce 

Commission. 

action: Notice of final exemption of 
existing operations and provisional 
exemp tion of future operatio ns. 

summary: The provisional exemption of 
petitioners* existing operations granted 
at 4? FR 51638 (November 16.1982), 47 
tK 52237 (November 19.1982), and 47 FR 
52573 (November 22,1982) respectively, 
are made final. Additional, in 
accordance with current Commission 
policy, a provisional exemption of 
petitioners’ future contracts is granted. 
date: Comments are due on June 7,1983. 
*he provisional exemption of 


Kor final notice purpose*. the following 
provisional exemption petitions w« 
IHjated: No 36009. Riverside Transport!* 
v . 3*01®. Shipper* service Transport. In 
All Freight Transportation, tnc. 


petitioners* future contracts will become 
final 15 days after the close of the 
comment period, unless in response to 
timely Tiled adverse comments, the 
Commission issues a further decision 
withdrawing this relief. 
address: Send an original and 15 copies 
of comments to: No. 38909. Room 2139, 
Interstate Commerce Commission. 

Office of Proceedings. Washington. D.C. 
20423.. 

FOR FURTHER INFORMATION CONTACT: 

Robin Williams. (202) 275-7697. 
or 

Howell I. Spom, (202) 275-7691 
SUPPLEMENTARY INFORMATION: 

Additional information is contained in 
the Commission** decision. To purchase 
a copy of the full decision, write to T.S. 
Infosystems, Inc., Room 2227,12th and 
Constitution Ave. NW„ Washington, 

D.C. 20423. at call 289-4357 in the D.C. 
metropolitan area or toll free (800) 424- 
5403. 

Decided: May 13,1983. 

By the Commission, Division 1. 
Commissioners Andre, Stcrrett. and 
Cradison. 

Agatha L. Mcrgenovich, 

Secretary. 

|FR Doc 137344 Filed 3~3D4& S4S tun] 

BILUNG COO€ 7035-0141 


I Ex Parte No. 387) 

Exemptions for Contract Tariffs; 
Pittsburgh and Lake Erie Railroad Co., 
et al. 

agency: Interstate Commerce 
Commission. 

action: Notices of Provisional 
Exemptions. 

summary: Provisional exemptions are 
granted under 49 U.S.C. 10505 from the 
notice requirements of 49 U.S.C. 
10713(e), and the below-listed contract 
tariffs may become effective on one 
day’s notice.* These exemptions may be 
revoked if protests are Tiled. 
date: Protests are due within 15 days of 
publication in the Federal Register. 
address: An original and 6 copies 
should be mailed to: OfTice of the 
Secretary. Interstate Commerce 
Commission. Washington. D.C. 20423. 
FOR FURTHER INFORMATION CONTACT: 
Douglas Galloway. (202) 275-7278. 
SUPPLEMENTARY INFORMATION: The 30- 
day notice requirement is not necessary 
in these instances to carry out the 
transportation policy of 49 U.S.C. 10101a 

•Note tariff »upplemenU advancing contract** 
effective data ahall refer to these decision* for 
authority, 


or to protect shippers from abuse of 
market power: moreover, the transaction 
is of limited scope. Therefore, we Tind 
that the exemption requests meet the 
requirements of 49 U.S.C. 10505(a) and 
arq granted subject to the following 
conditions: 

These grants neither shall be construed to 
mean that the Commission bus approved the 
contracts for purposes of 49 U.S.C. 10713(e) 
not that the Commission is deprived of 
jurisdiction to institute a proceeding on its 
own initiative or on complaint, to review 
these contracts and to determine their 
lawfulness. 


Soty 

No 

Nam© of raaroad. oortrad 
nunbtr, art! tpacrict 

Vrf»W 

board* 

1 Dead*) 

daia 


Th« Pxuourgh and lafc© Ena 
RMro*J Co, ICC-PLE-C- 
14 Supptomant 3. (Scrap 
Iron or *laa*J___ 

2 

5 13 S3 

029 

The Pittsburgh and Lafca En# 
Railroad Co. CC-PlE-C- 
0105, (Beumnou* tteom 
coal) v»a Pon of Aanubuta 
Harbor. OH _„_ 

2 

5-1343 

930 

TNv Prttvbirgn and Lafc* Ena 
Railroad Co, CC-PLE-G- 
0032, (Slab*, von or tlaaf) ... 

3 

5-1343 

931 

Canatftan Pac*c Rafc KX> 

CPE-C-0017. tCamart, nal 
oral * Portland) __ 

1 

5-13-03 

933 

Saabo*d Syvtvm Ra*oad 
me. iCC-SQD-C-0045. Suo 
p*amam 2. (Soap von)_ 

1 

5-1343 


•Renew Board No 1. Mamfcan P***r ChancSor. and 
Fort* R«v»w Board No 2. M*nbar« Cartaton. W4Usmt, 
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This action will not signiTicantly affect 
the quality of the human environment or 
conservation of energy resources. 

(49 U.S.C. 10505) 

Agatha L. Mcrgenovich, 

Secretary. 

(FR Doc e-mr2 Filed 54041 a it, *un| 
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SECURITIES AND EXCHANGE 
COMMISSION 

IRel. No. 22939; 70-6645) 

American Electric Power Co., Inc.; 
Proposed Additional Indemnification 
by Holding Company in Connection 
With Subsidiaries' Self-Insured 
Workers* Compensation Programs 

May 13,1983. 

American Electric Power Company, 
Inc. (“AEP'J 180 East Broad Street, 
Columbus. Ohio 43215, a registered 
holding company, has Tiled with this 
Commission a further post-effective 
amendment to the declaration in this 
proceeding pursuant to Section 12(b) of 
the Public Utility Holding Company Act 
of 1935 ("Act") and Rule 45 promulgated 
thereunder. 
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By orders in this proceeding dated 
October 29.1981. and September 17. 

1982 (HCAR Nos. 22248 and 22610), AFP 
was authorized to enter into an 
agreement or agreements of indemnity 
with one or more surety bonding # 
companies providing for indemnification 
by AEP of liabilities incurred by any 
such surety bonding company or 
companies in connection with the 
issuance of surface mining reclamation 
surety bonds, self-insurance workers* 
compensation surety bonds, and self- 
insurance pneumoconiosis (black lung) 
disability bonds that are required by 
certain AEP system companies 
operating in Virginia. West Virginia. 
Ohio, and Utah. The maximum amount 
of indemnity from AEP at any one time 
outstanding with respect to each type of 
bonds will not exceed S4S.000.000. 
$39,000,000. and $5,000,000 respectively. 
AEP was also authorized to indemnify 
one or more surety bonding companies 
with respect to any liability that may be 
incurred as a result of any default under 
performance bonds purchased by 
certain subsidiaries of AEP to comply 
with the terms of coal leases on federal 
lands in Utah and permits issued by the 
Ohio Department of Natural Resources 
for the construction of dams, spillways, 
or levees. 

AEP now requests authority to enter 
into an agreement to indemnify 
Appalachian Power Company 
("Appalachian**), a subsidiary of AEP, 
for any liability, claims, or obligations 
for payments Appalachian may have in 
connection with its self-insured workers' 
compensation program under the 
Workmen*® Compensation Act of 
Virginia. The Industrial Commission of 
Virginia has required that Appalachian 
obtain such indemnification from AEP. 
AEP also requests authority to act as 
guarantor and/or surety and to provide 
indemnification on behalf of any AEP 
System company which now operates or 
which in the future seeks to operate as a 
self-insurer under the workers* 
compensation law9 of any state. It is 
stated that AEP System companies that 
operate or may in the future operate 
self-insured workers* compensation 
programs have or will have the 
advantage of substantial annual savings 
over the costs of purchased workers* 
compensation insurance. 

The amended declaration and any 
further amendments thereto are 
available for public inspection through 
the Commission's Office of Public 
Reference. Interested persons wishing to 
comment or request a hearing should 
submit their views in writing by June 7, 
1983, to the Secretary, Securities and 
Exchange Commission. Washington. 


D.C. 20549. and serve a copy on the 
declarant at the address specified 
above. Proof of service (by affidavit or. 
in case of an attorney at law, by 
certificate) should be filed with the 
request. Any request for a hearing shall 
identify specifically the issues of fact or 
law that are disputed. A person who so 
requests will be notified of any hearing, 
if ordered, and will receive a copy of 
any notice or order issued in this matter. 
After said date, the declaration, as now 
amended or as it may be futher 
amended, may be permitted to become 
effective. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary. 

IF* Doc SS-U75* PU*d MB am) 

BILLING COOC S010-01-41 


Boston Stock Exchange, Inc.; Notice of 
Applications for Unlisted Trading 
Privileges and of Opportunity for 
Hearing 

May IB. 1983. 

The above named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to Section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted 
trading privileges in the following 
stocks: 

Hart, Schaffner & Marx, Common 
Stock, $2.50 Par Value (File No. 7-6638) • 
Hazeltine Corporation. Common 
Stock, No Par Value (File No. 7-6639) 
Helene Curtis Industries. Inc., 

Common Stock. $1 Par Value (File No. 7- 
6640) 

Hudson Bay Mining & Smelting 
Company, Ltd.. Common Stock. No Par 
Value [File No. 7-6641) 

Integrated Resources, Inc., Common 
Stock. $.10 Par Value (File No. 7-6642) 
Jamesway Corporation, Common 
Stock, Si Par Value [File No. 7-6643) 
Johnson Controls, Inc., Common 
Stock. $1 Par Value (File No. 7-6644) 
Jorgensen (Earle M.) Company. 
Common Stock. $1 Par Value (File No. 7- 
6645) 

Jostens. Inc., Common Stock. $.33’A 
Pur Value (File No. 7-6646) 

Kaneb Services, Inc.. Common Stock, 
No Par Value (File No. 7-6647) 
Kane-Miller Corp., Common Stock. $1 
Par Value (File No. 7-6648) 

Kellwood Company, Common Stock, 
No Par Value (File No. 7-6649) 

Enterra Corp., Common Stock. Si Par 
Value (File No. 7-6650) 

These securities are listed and 
registered on one or more other national 


securities exchange and are reported in 
the consolidated transaction reporting 
system. 

Interested persons are invited to 
submit on or before June 7,1963 written 
data, views and arguments concerning 
the above-referenced applications. 
Persons desiring to make written 
comments should file three copies 
thereof with the Secretary of the 
Securities and Exchange Commission. 
Washington. D C. 20549. Following this 
opportunity for hearing, the Commission 
will approve the applications if it finds, 
based upon all the information available* 
to it. that the extensions of unlisted 
trading privileges pursuant to such 
applications are consistent with the 
maintenance of fair and orderly markets 
and the protection of investors. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

(FK DOC 83-13712 F.lr*l S-JO-A3 84* art) 

BILLING COOL «C 10-01-41 


I File No. 12460) 

Redder* Corp.; Notice of Application 
and Opportunity for Hearing 

May 16.1983. 

Notice is hereby given that Fedders 
Corporation (the "Company*') has filed 
an application pursuant to clause (ii) of 
Section 310(b)(1) of the Trust Indenture 
Act of 1939 (the "Act") for o finding by 
the Commission that trusteeship of J. 
Henry Schroder Bank A Trust Company 
("Schroder") under Indentures dated 
April 22,1971 (“1971 Indenture") and 
May 23,1974 (“1974 Indenture**) 
(collectively, the “Indentures"), 
previously qualified under the Act. is 
not so likely to involve a material 
conflict of interest as to make it 
necessary in the public interest or for 
the protection of investors to disqualify 
Schroder from acting under both of the 
Indentures. The Debentures issued 
pursuant to the Indentures are wholly 
unsecured. 

The present application, filed 
pursuant to clause (ii) of Section 
310(b)(1) of the Act, seeks to exclude the 
Indentures from the operation of Section 
310(b)(1) of the Act. 

The effect of the proviso contained in 
clause (ii) of Section 310(b)(1) of the Act 
on the matter of the present application 
is such that the Indentures may be 
excluded from the operation of Section 
310(b)(1) of the Act if the Company shall 
have sustained the burden of proving, by 
this application to the Commission and 
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after opportunity for hearing thereon, 
that the trusteeship of Schroder under 
the Indentures is not so likely to involve 
a material conflict of interest as to make 
it necessary in the public interest or for 
the protection of investors to disqualify 
Schrader from acting as trustee under 
each of the Indentures. 

The Company alleges that: 

(1) Schroder is presently Trustee of 
the Company's 8% percent 
Subordinated Debentures due 1994 (‘*8% 
percent Debentures'*) of which 
$18,717,000 are presently outstanding. 

The 8'* percent Debentures were issued 
pursuant to the 1974 Indenture with the 
Chase Manhattan Dank. N.A. as Trustee. 
On August 19,1977, the Company 
appointed Schroder as successor 
Trustee of the 8% percent Debentures. 

(2) On April 28,1983, Schroder was 
appointed successor Trustee of the 
Company’s 5 percent Convertible 
Subordinated Debentures due 1996 (“5 
percent Debentures") of which 
$29,976,000 are presently outstanding. 

The 5 percent Debentures were issued 
pursuant to the 1971 Indenture with 
Chemical Bank as Trustee. Bradford 
Trust Company became successor 
Trustee to Chemical Bank in 1977 and 
resigned as Trustee on April 28,1983, 
since it is becoming Trustee of two other 
debentures issues of the Company 
nhich are to be equally and partially 
secured (Act File Nos. 22-12201 and 
12208 ). 

(3) The Company presently is making 
exchange offers of new debentures for 
the 5 percent Debentures and 8% 
percent Debentures. Based on tenders as 
of April 25.1983, there will be 
514,366.000 of the 5 percent Debentures 
*nd $2,445,000 of the 8% percent 
Debentures outstanding on April 29, 

1983. The 5 percent Debentures and 8% 
percent Debentures are each unsecured. 

(4) Such differences as exist between 
*ach of the Indentures are not likely to 
Involve a material conflict of interest as 
to make it necessary in the public 
interest or for the protection of investors 
,0 ^qualify Schroder from acting as 
trustee under any of the Indentures. 

The Company has waived notice of 
faring, hearing and any and all rights 
*o specify procedures under the Rules of 
jTactice of the Securities and Exchange 
Commission in connection with this 
matter. 

For a more detailed statement of the 
otters of fact and law asserted, all 
Persons are referred to said application 

mr h is on file in the offices of the 
itA n ?l^ s * on s P^lic Reference Section. 

' J r t h Street. -N.W., Washington. D.C. 

Notice is further given that an order 
Styn ting the application may be issued 


by the Commission at any time on or 
after June 13.1983. unless prior thereto a 
hearing upon the application is ordered 
by the Commission, as provided in 
clause (ii) of Section 310(b)(1) of the 
Trust Indenture Act of 1939. Any 
interested person may, no later than 
June 10,1983. at 5:30 p.m., Eastern 
Daylight Time, in writing submit to the 
Commission his views or any additional 
facts bearing upon this application or 
the desirability of a hearing thereon. 

Any such communication or request 
should be addressed: Secretary. 
Securities and Exchange Commission. 
450 Fifth Street, N. W.. Washington. D.C. 
20549. and should state briefly the 
nature of the interest of the person 
submitting such information or 
requesting a hearing, the reasons for 
such request, and the issues of fact and 
law raised by the application which he 
desires to controvert. 

By the Commission, by the Division of 
Corporation Finance, pursuant to delegated 
authority. 

George A Fitzsimmons, 

Secretary. 

|K* One 4MJW RUd MS am] 

BHJJMG COOC *010-01-* 


170-6709; Rot No. 229381 

New England Electric System et at.; 
Notice of Proposed Merger of Utility 
Subsidiaries 

May 13.1983. 

In the matter of New England Electric 
System. Massachusetts Electric 
Company. 25 Research Drive, 
Westborough. Massachusetts 01581 and 
Manchester Electric Company, 35 Beach 
Street Manchester. Massachusetts 
01944. 

The New England Electric System 
("NEES"). a registered holding company, 
and two of its electric utility 
subsidiaries. Manchester Electric 
Company ("Manchester"), a retail 
electric company serving the community 
of Manchester, Massachusetts, and 
Massachusetts Electric Company 
("Mass Electric"), have filed a post* 
effective amendment to an application* 
declaration previously filed with this 
Commission pursuant to Sections 9.10. 
11. and 12 of the Public Utility Holding 
Company Act.of 1935 ("Act") and Rules 
40. 43. and 45 promulgated thereunder. 

By prior order in this proceeding 
(HCAR No. 22699. November 8, 1982), 
the Commisson approved NEES* 
proposal to acquire the common stock of 
Manchester by offering to exchange 2.5 
shares of NEES common stock for one 
share of Manchester common stock. As 
of April 1.1983, NEES had acquired 


98.8% of the authorized and issued 
shares of Manchester common stock. An 
extension of the exchange offer was 
authorized by the Commission on May 
6.1983 (HCAR No. 22929) to permit the 
remaining shareholders of Manchester 
to receive common shares of NEES 
pending review of the transactions 
proposed in said post-effective 
amendment 

NEES and its subsidiaries have 
requested authority to effect a merger of 
Manchester and Mass Electric. The 
proposed transaction would include: (1) 
the merger of Manchester into Mass 
Electric with the latter being the 
surviving company: (2) the contribution 
by NEES to the capital of Mass Electric, 
on the consummation date of the merger, 
of all the common stock of Manchester 
than held by NEES: (3) the cancellation 
of all Manchester common stock with 
cash compensation to any remaining 
shareholders and (4) the consolidation 
of accounts by appropriate accounting 
entries. 

Mass Electric and Manchester have 
entered into an Agreement of Merger 
subject to necessary regulatory 
approvals. The directors and 
stockholders of Mass Electric and 
Manchester have approved the propose 
merger. The capital contribution by 
NEES is subject to the approval of the 
NEES Board of Directors. 

On the consummation date of the 
merger, subsequent to the capital 
contribution by NEES of all Manchester 
shares then held by it. all Manchester 
shares of common stock then issued and 
outstanding will be automatically 
cancelled and of no value. Mass Electric 
will pay to any holder of record, other 
than itself, an amount equal to 2.5 times 
the average weekly high and low prices 
of NEES common stock on the New York 
Stock Exchange during the time period 
of the exchange offer, The exchange 
offer period terminates on the dste 
immediately preceding the 
consummation date of the merger and 
the compensation valuation will be 
determined as of the last business day 
of the week preceding the merger dale. 

By way of illustration, the average 
weekly high and low price of NEES 
common stock as of the week ending 
May 6.1983 was $34.55 so that, if the 
proposed merger had taken place in the 
week immediately thereafter, the 
compensation amount would have 
equaled $86.37. 

Upon consummation of the merger, 
Mass Electric will assume all the 
liabilities of Manchester, including 
short-term indebtedness, and any 
potential liabilities under pending 
litigation. Mass Electric may seek a 
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waiver from the holder of a Manchester 
long term note in the amount of $195,000 
to permit it to assume the note, or, in the 
alternative, Mass Electric may repay the 
note in accordance with the terms set 
forth therein. 

Mass Electric also seeks specific 
approval to account for the merger by 
combining Manchester's accounts with 
its accounts, pursuant to "Note to 
Instruction 5. Electric Plant 
Instructions," of the Federal Energy 
Regulatory Commission Uniform System 
of Accounts for Public Utilities, as 
adopted by the Massachusetts 
Department of Public Utilities. 

NEES and its subsidiaries have stated 
that several benefits will result from the 
proposed merger. It would simplify the 
NEES System by reducing the number of 
corporate entities therein and 
eliminating minority interests in 
Manchester. There will be a reduction in 
expenses incurred by Manchester 
operating as a separate entity, including 
the maintenance of a separate 
accounting and billing system, the costs 
of the ratemaking process, and 
compliance with various regulatory 
requirements. The reliability of electric 
service to the town of Manchester 
should be improved through the 
availability of greater financial and 
personnel resources of Mass Electric to 
maintain and improve the Manchester 
distribution system. Mass Electric's 
rates currently averuge ten to fifteen 
percent less than Manchester's and 
these lower rates would be used for 
future billings to Manchester's 
customers. It is stated that any reduction 
in revenues to the NEES System would 
be more than offset by savings 
generated to the merged company. 

The application-declaration, as 
amended by said post-effective 
amendment, and any amendments 
thereto are available for public 
inspection through the Commission's 
Office of Public Reference. Interested 
persons wishing to comment or request 
a hearing should submit their views in 
writing by June 7.1983, to the Secretary. 
Securities and Exchange Commission. 
Washington, D.C. 20549. and serve a 
copy on the applicants-declaranta at the 
addresses specified above. Proof of 
service (by affidavit or, in the case of an 
attorney at law, by certificate) should be 
filed with the request. Any request for a 
hearing shall identify specifically the 
issues of fact or law that are disputed. A 
person who so requests will be notified 
of any hearing, if ordered, and will 
receive a copy of any notice of order 
issued in this matter. After said date, the 
application-declaration, as amended or 
as it may be further amended, may be 


granted and permitted to become 
effective. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

pit Doc S3-13737 Fifed V 2TMI3; *45 am) 
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(Ret. No. 19763; SR-PSE-83-61 

Pacific Stock Exchange, Inc.; Order 
Approving Proposed Rule Change 

May 13.1983. 

The Pacific Stock Exchange. Inc. 
("PSE"). 618 South Spring Street. Los 
Angeles, CA 90014. submitted on 
February 15,1983, copies of a proposed 
rule change pursuant to Section 19(b)(1) 
of the Securities Exchange Act of 1934 
(the "Act") and Rule 19b-4 thereunder, 
to amend options floor procedure 
Advice b-5 to correct an anomaly that 
currently exists in the PSE's policies 
governing transactions in options traded 
on the PSE by market makers on a leave 
of absence. Options Floor Procedure 
Advice B-5, in discussing market maker 
leaves of absence, provides that a 
market maker is not permitted to make 
opening transactions in PSE listed 
options through the use of a floor broker 
while he is on leave of absence. Options 
Floor Procedure Advice B-ll provides 
that only transactions initiated while a 
market maker is on the floor shall be 
counted as market maker transactions 
and receive exempt credit treatment. 
Advice B-ll provides an exception for 
certain "good-til-canceled" ("GTC") 
orders entered with a floor broker while 
a market maker is on the floor. These 
orders may open new positions in the 
market maker's account which can 
properly be granted exempt credit 
treatment. 

Although an exception is provided for 
certain GTC orders in Advice B-ll, 
Advice B-5 does not provide the same 
exemption for a market maker on a 
leave of absence. Thus, the language of 
Advice B-5 would appear to prohibit 
any opening transaction while a market 
maker is on a leave of absence. This 
language, according to the PSE, creates 
an anomaly in the rules. A market 


' Floor Procedure Advice* B-5 and B-ll are bated 
on Rule 15c3~l. promulgated by the Commission, 
and Regulation T. promulgated by the Federal 
Reserve Board, which provide that market makers 
may receive special credit treatment in return for 
meeting their obligations as market makers The 
rationale behind the Advices is that only those 
transaction* that market makers initiate while on 
the floor of the Fjichange enable them to perform 
their obligations as market makers and. therefore, 
only these transactions should receive exempt 
credit treatment. 


maker who simply leaves the floor for a 
period of longer than two weeks without 
applying for a leave of absence may 
leave GTC orders which will open new 
positions in his account and receive 
exempt credit treatment. However, a 
market maker who does apply for a 
leave of absence would not be accorded 
the privilege of leaving GTC orders with 
a floor brokerjnior to the effective datp 
of the leave of absence which opens 
positions while he is gone. The proposed 
rule change will provide the same 
exemption for all GTC orders left with a 
floor broker by a market maker during 
the market maker's absence, provided 
the requirements of Advice B-ll are 
met. 

Notice of the proposed rule change 
together with the terms of substance of 
the proposed rule change was given by 
the issuance of a Commission Release 
(Securities Exchange Act Release No. 
19643. March 31.1983) and by 
publication in the Federal Register (48 
FR 15062, April 6.1983). No comments 
were received with respect to the 
proposed rule filing. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to a national securities 
exchange and. in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act. that the 
above-mentioned proposed rule change 
be, and hereby is, approved. 

For the Commission, by the Division of 
Market Regulations pursuant to delegated 
authority. 

George A. Fitzsimmons, 

Secretary. 

IF* Doc D-irsi Fifed 5-30-M. MS 
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(812-5469; Ret. No. 13243] 

Wingate Housing Partners, Ltd. II and 
Continental Wingate Co., Inc.; filing of 
Application for an Order Granting 
Exemption from all Provisions of the 
Act 

May 13,1983. 

Notice is hereby given that Wingate 
Housing Partners, Ltd. II (the 
"Partnership"), a California limited 
partnership, and its general partner. 
Continental Wingate Company. Inc. (the 
"General Partner" and, together with the 
Partnership, referred to herein as 
"Applicants"). Suite 2020, One Boston 
Place. Boston. Mass. 02108. filed an 
application on Mar~h 4,1983. and an 
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imendment thereto on spril 29.1983, for 
to order of the Commission, pursuant to 
Section 8(c) of the Investment Company 
Act of 1940 (“Act”) exempting the 
Partnership from all provisions of the 
Act All interested persons are referred 
to the application on file with the 
commission for a statement of the 
representations contained therein, 
which are summarized below. 


Applicants state that the Partnership 
was formed under the Uniform Limited 
Partnership Act of the State of 
California on February 25,1983, for the 
purpose of providing investors with a 
vehicle for diversified investment in 
government-assisted rental housing in 
accordance with the express 
determination made by Congress in Title 
IX of the Housing and Urban 
Development Act of 1968 (‘Title IX"). 
Applicants represent that the 
partnership will operate as a "two-tier" 
partnership, Le.. the Partnership, a 
limited partnership, will invest in other 
United partnerships ("Local Limited 
Partnerships’^ which, in turn, will 
primarily be engaged in the acquisition, 
ownership and operation of existing 
government-assisted housing 
developments ("Housing 
Developments"). The application states 
that each Housing Development is 
financed and/or operated with one or 
more forms of assistance from federal 
Hate and/or local governments or 
agencies. Applicants represent that the 
Partnership is organized as a limited 
partnership because a limited 
partnership Is the only form of 
organization which provides investors 
with both (1) the ability to claim on their 
hvdividual tax return the deductions, 
losses and other tax items arising from 
ike ownership and operation of the 
Housing Developments, and (2) liability 
limited to their capital investment. 

The application states that on March 
2-1983, the Partnership filed a 
Registration Statement on Form S-ll 
(rile No. 2-82185) which covers the sale 
ri ‘ a minimum of 4,700 (which may be 
mcreased to 7,500 in the discretion of 
the General Partner) and a maximum of 
*5.000 limited partnership interests 
[ Interests") (not including 15.000 
Interests subject to an over-allotment 
Won) to be offered at $1,000 per 
Interest including selling commissions, 
with a minimum subscription of five 
Interests ($5,000). Applicants submit that 
to sell and sales of Interest are 
proposed to be effected, on a best efforts 
through Continental Wingate 
'-•pital Corporation, a wholly-owned 
*Qbsidiary of the General Partner, and 
o ner registered broker-dealers. 

Applicants represent that no 


subscription for Interests will be 
accepted unless it is approved by the 
General Partner, which approval will be 
conditioned upon representations as to 
the suitability of the investment for each 
subscriber. Applicants submit that each 
subscriber will represent, among other 
things, that some part of his income for 
the foreseeable future will, but for the 
effect of his investment in the Interests, 
be taxable at a combined federal and 
state income tax rate of 40% or more 
(which combined rate represents a 
minimum 1983 marginal federal tax rate 
of approximately 35.8%) and that he is 
aware of the risks involved in Investing 
in the Partnership. Applicants submit 
that a 1983 marginal federal lax rate of 
35% applies to the same taxable income 
bracket as a 1982 marginal federal tax 
rate of 39%, because of the reductions in 
tax rates in the Economic Recovery Tax 
Act of 1981. Applicants further submit 
that each transferee of Interests must, as 
a condition to being admitted to the 
Partnership as a substitute limited 
partner ("Limited Partner"), represent 
that he meets the same suitability 
standards as those applicable to original 
investors. 

Applicants state that the Housing 
Developments in which the Partnership 
invests may have only from 8 to 15 years 
remaining under their respective 
government assistance payments 
contracts with the Department of 
Housing and Urban Development 
("HUD") or other agencies. Applicants 
slate that some older Housing 
Developments may be operated under 5- 
year renewable rental assistance 
contracts, at the expiration of which the 
owner has the option not to renew the 
contract. Applicants further state that 
when any of these contracts terminate, 
the Local Limited Partnerships may also 
elect, subject to any required approval 
of HUD or the applicable governmental 
agency, to refinance the underlying 
mortgage and to replace it with 
conventional financing, thereby 
removing all forms of governmental 
regulation with respect to the Housing 
Development. Applicants represent that 
proceeds from the sale or refinancing of 
any Housing Development will not be 
reinvested. 

Applicants state that the Partnership 
anticipates having a minimum of 
$4,208,500 and a maximum of $26,850,000 
(assuming the over-allotment option is 
exercised) available for investment from 
this offering. Applicants represent that 
the Partnership will invest substantially 
all of its available capital in Local 
Limited Partnerships which will own 
and operate Housing Developments. The 
application states that the Partnership 


has agreed to invest in two Local 
Limited Partnerships which will utilize 
approximately 32% of the net proceeds 
of an offering of 15.000 Interests. 
Applicants represent that affiliates of 
the General Partner will be a general 
partner and a limited partner in the two 
Local Limited Partnerships. 

Applicants state that the Partnership 
has not yet identified other Local 
Limited Partnerships in which to invest 
the remaining proceeds, if any. of the 
offering; however, the Partnership has 
reserved the right to invest in o Local 
Limited Partnership that will acquire 
and rehabilitate a "Certified Historic 
Structure" as that term is defined in the 
Internal Revenue Code of 1954, as 
amended ("Code"), in order to obtain 
the 25% investment tax credit available 
for qualified rehabilitation expenditures 
for such structures. Applicants state that 
such a structure would be rehabilitated 
for use as an income-producing 
property, which may or may not be 
multi-family housing and which may or 
may not receive government assistance. 

According to the application, the 
Partnership will be controlled by the 
General Partner pursuant to a 
Certificate and Agreement of Limited 
Partnership of the Partnership (the 
"Partnership Agreement") and the 
Limited Partners, consistent with their 
limited liability status, will not be 
entitled to participate in the control of 
the Partnership's business. Applicants 
submit, however, that the majority in 
interest of the Limited Partners will 
have the right to remove the General 
Partner, and to elect successor general 
partners, if to do so will not adversely 
affect the tax or limited liability status 
of the Limited Partners, and to continue 
the Partnership upon the bankruptcy or 
other incapacity of the General Partner. 
Applicants further submit that, under 
the Partnership Agreement, each Limited 
Partner is entitled to review the records 
of the Partnerhip at reasonable times, 
including the register of the names, 
addresses and number of Interests 
owned by each other Limited Partner. 

Applicants state that, as provided in 
the Partnership Agreement, annual 
reports will be distributed to each 
Limited Partner within 90 dayi after the 
end of each fiscal year containing a 
balance sheet statement of income, 
partners' equity and changes in financial 
position for such fiscal year, all of which 
will be prepared in accordance with 
generally accepted accounting principles 
and accompanied by a report and 
opinion of a certified public accountant 
Applicants state that such annual report 
shall also include a report of the 
Partnership's activities during the year 
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and a cash flow statement setting forth 
distributions to Limited Partners and 
specifying the specific sources of such 
cash. Applicants also state that the 
General Partner will distribute the 
following interim reports of operations 
to the Limited Partners; (1) A semi¬ 
annual report within 60 days after the 
end of the first six-month period of each 
year containing an unaudited balance 
sheet, statement of income, cash flow 
statement and other pertinent 
information concerning the Partnership's 
activities; (2) within 60 days after the 
end of each quarter, a report setting 
forth the fees from the Partnership or the 
Local Limited Partnerships which the 
General Partner or its affiliates received 
and the services they rendered during 
that quarter and (3) a special report 
within 60 days after the end of each 
quarter in which the Partnership 
acquires or disposes of any Local 
Limited Partnership interest, detailing 
the material terms of such transactions 
and the aggregate investments to that 
date. Applicants represent that the 
Partnership will also file with the 
Commission pursuant to Section 15(d) of 
the Securities Exchange Act of 1934 all 
required annual reports, quarterly 
reports and current reports on Forms 10- 
K. 10-Q and 8-K. as well as any other 
reports required by such Act. all of 
which will be available to Limited 
Partners at the Commission's offices. 

Applicants state that the General 
Partner expressly recognizes that it has 
fiduciary obligations to the Partnership 
and the Limited Partners and will act in 
accordance with such fiduciary 
obligations in offering and selling 
interests in other limited partnerships it 
may sponsor. Applicants represent that, 
although the General Partner is engaged 
in other real estate transactions and 
manages other limited partnerships, the 
Partnership will not sell, acquire or 
lease properties or interests therein to or 
from the General Purtner or its affiliates. 
Applicants represent that the General 
Partner or its affiliates may. however, 
purchase interests in a Local Limited 
Partnership in its own name (and 
assume loans in connection therewith) 
and temporarily hold such interests for 
purposes of facilitating the acquisition of 
the interests by the Partnership or the 
borrowing of money or obtaining of 
financing for the Partnership or any 
other purpose related to the 
Partnership's business. Applicants 
further represent that the interests in the 
Local Limited Partnership may not be 
sold to the Partnership for a purchase 
price greater than the cost of the 


interests to the General Partner or its 
affiliate. 

The application states that, as set 
forth in the Partnership Agreement, the 
General Partner and its affiliates will 
receive substantial reimbursements, fees 
and other compensation from the 
proceeds of the sale of the Interests and 
from the operations of Local Limited 
Partnerships in which affiliates of the 
General Partner are Local General 
Partners. Applicants maintain that such 
reimbursements, fees and other 
compensation are comparable to those 
which would be paid to third parties or 
charged to third parties for the services 
rendered and are competitive with those 
generally paid or received for similar 
services in the multi-family government- 
assisted housing industry. Applicants 
represent that such reimbursements and 
fees are in substantial conformity with 
the standards imposed by the North 
American Securities Administrators 
Association, Inc., and the California 
Corporations Commissioner. Applicants 
further represent that such fees and 
reimbursements are reasonable and fair, 
do not involve overreaching and are 
competitive from the point of view of the 
Partnership, the Local Limited 
Partnerships und the Limited Partners in 
the Partnership. It is stated that Front- 
End Fees, as defined in the Registration 
Statement, are expected to be 
approximately 25% of the gross proceeds 
of the offering. 

Section 6(c) of the Act provides in part 
that the Commission, by order upon 
application, may conditionally or 
unconditionally exempt any person, 
security or transaction from any 
provision of the Act or rule thereunder 
if. and to the extent that, such 
exemption is necessary or appropriate 
in the public interest and consistent 
with the protection of investors and the 
purposes fairly intended by the policy 
and provisions of the Act. 

The application states that neither the 
Partnerhip nor the General Partner 
concedes that the Partnership is an 
investment company, as that term is 
defined by the Act. Applicants assert 
that the Partnership’s exemption from 
the provisions of, and the rules and 
regulations promulgated pursuant to. the 
Act is both necessary and appropriate in 
the public interest. Applicants assert 
that, by investing in limited partnership 
interests in Local Limited Partnerships 
developing government-assisted, low- 
income housing, the Partnership is 
implementing the national policy 
enunciated by Congress in Section 901 


of Title IX. Applicants assert that 
investment in government-assisted, low 
income housing is not economically 
suitable for private investors without the 
tax and organizational advantages of 
the limited partnership form; the limited 
partnership structure is the only way to 
bring substantial private equity capital 
into government-assisted housing. 
Applicants submit, however, that the 
limited partnership form of organization 
is incompatible with the Act. and that it 
would be impossible for the partnership 
to comply with certain provisions of the 
Act. Applicants further submit that to 
discourage two-tier limited partnership 
arrangements by application of the Act 
would result in elimination of a prime 
format with which to attract equity 
capital into government-assisted 
housing, and would frustrate national 
policy. 

Applicants state that the 
contemplated arrangement is not 
susceptible to abuses of the sort the Act 
was designed to remedy. Applicants 
assert that the regulations imposed on 
each Local Limited Partnership by 
various federal, state and municipal 
agencies, and the Partnership 
Agreement, provide protection to 
investors comparable to. and In some 
cases greater than that provided by the 
Act. Applicants state that Interests will 
be sold only to investors who have 
special qualifications, and it is expected 
that the prospective Limited Partners 
will have both the ability and incentive 
to inform themselves concerning their 
investment and to exercise sound 
judgment in connection therewith. 

Notice is further given that ony 
interested person wishing to request a 
hearing on the application may. not later 
than June 7.1983, at 5:30 p.m., do so by 
submitting a written request setting 
forth the nature of his interest, the 
reasons for his request, and the specific 
issues, if any. of fact or law that are 
disputed, to the Secretary. Securities 
and Exchange Commission. Washington. 
D.C. 20549. A copy of the request should 
be served personally or by mail upon 
Applicants at the address stated above. 
Proof of service (by affidavit or, in the 
case of an attorney-at-law, by 
certificate) shall be filed with the 
request. Persona who request a hearing 
will receive any notices and orders 
issued in this matter. After said date an 
order disposing of the application will 
be issued unless the Commission orders 
a hearing upon request or upon its own 
motion. 

For the Commission, by the Division of 
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Investment Management, pursuant to 
delegated authority. 

George A. Fitzsimmons. 

Secretary. 

IPSik. ai-ijrao Filed «««bj 

SIlLiHG CODE S010-01 -M 

|F»e No. 1-5260] 

Zero Corp. 10% Subordinated Sinking 
Fund Debentures (due 1989); Notice of 
Application To Withdraw From Listing 
and Registration 

May 13 1983. 

The above named issuer has Hied an 
application with the Securities and 
Exchange Commission pursuant to 
section 12(d) of the Securities Exchange 
Ad of 1934 ("Act") and Rule 12d2-2(d) 
promulgated thereunder, to withdraw 
the specified security from listing and 
registration on the American Stock 
Exchange, Inc. ("Amex"). 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: 

As a result of private purchases and 
the offer to purchase by Zero 
Corporation ("Company"), as of 
February 1.1983 the number of 
debenture holders of record has been 
reduced to 685. In addition, the 
Company was advised by Amex that 
only $36,000 principal amount of 
debentures were traded on the 
Exchange during the twelve months 
ended February 28,1983. For the above 
reasons, the Company has determined 
that the costs and expenses of continued 
listing on the Amex is not justified. The 
Amex has posed no objection to this 
matter. 

Any interested person may. on or 
before June 6,1983. submit by letter to 
the Secretary of the Securities and 
Exchange Commission. Washington. 

D C 29549. facts bearing upon whether 
to* application has been made in 
accordance with the rules of the 
Exchange and what terms, if any. should 
he imposed by the Commission for the 
protection of investors. The 
Commission, based on the information 
submitted to it, will issue an order 
granting the application after the date 
Rationed above, unless the 
Commission determines to order a 
hearing on the matter. 

Eor the Commission, by the Division of 
Mmkci Regulation, pursuant to delegated 

•uthority, 

A FitulmmoM, 

SncJWory. . 

W ***” 19 * Died 1 4> j 
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[Release No. 19769; File No. SR-OTC-63-31 

Filing and Immediate Effectiveness of 
Proposed Rule Change by the 
Depository Trust Co. 

May 16. 1983 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
"Act"). 15 U.S.C. 78s(b)(l). notice is 
hereby given that on May 2,1983. the 
Depository Trust Company ("DTC") 
filed with the Securities and Exchange 
Commission the proposed rule change 
as described herein. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 

The proposed rule change revises 
DTC’s current fees for certain major 
services. The fee change raises the fees 
for certain corporate securities services, 
including deposits, urgent withdrawals, 
maintenance of long positions and 
continuous net settlement deliveries. 

The proposed rule change restructures 
the fee schedule for municipal bond 
services by establishing new, lower fees 
for services involving fully registered 
municipal bonds. The proposed rule 
change also adds new fees for money 
adjustments made at settlement to 
correct participant initiated errors or 
adjustments due to added or killed 
deliveries and late deliver orders when 
the receiving participant requests a 
reversal during the reclamation period. 
DTC believes that the proposed rule 
change is consistent with Section 17A of 
the Securities Exchange Act of 1934 by 
providing for the equitable allocation of 
fees among DTC’s participants and by 
more accurately reflecting the 
depository’s cost in providing those 
services. 

The foregoing change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act and subparagraph (e) of 
Securities Exchange Act Rule 19b-4. At 
any time within 60 days of the filing of 
such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act. 

Interested persons are invited to 
submit written data, views and 
arguments concering the submission 
within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Securities and 
Exchange Commission. 450 5th Street 
N.W.. Washington. D C. 20549. 


Reference should be made to File No. 
SR-DTC-83-3. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule change which are filed with the 
Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. § 552. will be available for 
inspection and copying at the 
Commission’s Public Reference Room, 
450 5th Street. N.W.. Washington. D.C. 
Copies of the filing and of any 
subsequent amendments also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary 

iKROot M-U"rO Filed 5-20-e) MV*m( 

BILLING COOL MiO-Oi-M 


(Release No. 19771; File No. SR-PNx-83-6) 

Self Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Filing and Order Granting Accelerated 
Approval of Proposed Rule Change 

May 16.1983. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 (the 
"Act"). 15 U.S.C 78s(b)(1). notice is 
hereby given that on May 13.1983, the 
Philadelphia Stock Exchange, Inc. 
("Phlx"), 1900 Market Street, 
Philadelphia, PA 19103, filed with the 
Securities and Exchange Commission 
the proposed rule change described 
herein. The Commission is publishing 
this notice to solicit comments on the 
proposed rule change from interested 
persons. 

The Phlx proposed to extend 
temporary Rules 933 and 941 until July 
13.1983. Both these rules terminated by 
their own terms on May 14. 1983.' Rule 


1 Die Commit non approved adoption or Rule 033 
for a one year period on December 21.1981 
(Securities Exchange Act Release No 16356, 
December 21 1081. 46 KR 63434 December 31.1961). 
approved its extension through March 14.1963 on 
December 14.1962. (Securities Exchange Act 
Release No. 19334. December 14.1962; 47 KR SI776. 
December 22.1062} and approved its extension 
through May 14.1983 on March 11.1963 (Securities 
Exchange Act Release No. 19594. March 11.1063; 46 
KR 11547. March IS, 1963) The Commission initial!) 
approved the adoption of Rule 941 on October 21. 
1962. (Securities Exchange Act Release No 19335. 
October 21 1082. 47 KR 49503. November 1.1962). 
approved its extension through March 14.1963 on 
December 14.1962 (Securities Exchange Ad Release 
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933 requires Phlx members who lease 
their seats to execute a sale and 
subordination agreement under which 
the Exchange may sell the membership 
upon termination of the lease and apply 
the proceeds of such sale to the 
satisfaction of the priority claims 
specified in Phlx By-law XV. Rule 941 
requires Phlx member organizations and 
members who are parties to a-b-c 
agreements to execute a similar sale and 
subordination agreement. The Phlx 
states in its filings that the purpose of 
extending these two rules is to keep 
them effective until their principal 
provisions are incorporated in the Phlx 
rules on a permanent basis under a 
pending Phlx proposed rule change 
contained in File No. SR-Phlx-^M^The 
Phlx states that the statutory basis for 
the proposed rule changes is Section 
6(b)(1), 6(b)(5) and 6(c)(3)(A) of the Act 

Interested persons are invited to 
submit written data, views and 
arguments concerning the proposed rule 
change within 21 days after the date of 
publication in the Federal Register. 
Persons desiring to make written 
comments should file six copies thereof 
with the Secretary of the Commission, 
Securities and Exchange Commission. 
450 5th Street. N.W., Washington. D.C. 
20549. Reference should be made to File 
No. SR-Phlx-83-6. 

Copies of the submission, all 
subsequent amendments, all written 
statements with respect to the proposed 
rule changes which are filed with the 
Commission and all written 
communications relating to the proposed 
rule changes between the Commission 
and any person, other than those which 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying at the 
Commission s Public Reference Room. 
450 5th Street. N.W., Washington. D.C. 
Copies of the filings and of any 
subsequent amendments also will be 
available for inspection and copying at 
the principal office of the above- 
mentioned self-regulatory organization. 

The Commission finds that the 
proposed rule change is consistent with 
the requirements of the Act and the 
rules and regulations thereunder 
applicable to national securities 


No. 1W3S. December 14,1983; 47 FR $1778. 
[>t;rmb*r 22.1982): and approved iU extemikin 
through May 14.19S3. on Match 11.1903 (Security 
Exchange Ad RolraM No. 19594. March 11.19S3:48 
FR 11547. March 8.1963). 

’Notice of SR-Phlx-62-4 has been given by 
Commiaaion Release (Securities Exchange Act 
Release No. 19103. October 21.19S2J; and by 
publication In the Federal Register (47 FR 49515, 
November 1.1962) On May 13.1983. Phlx granted 
an extenaion of time to |u!y 13. 1983. for 
Cnmmisaion action on this filing. 


exchanges and. in particular, the 
requirements of Section 6 and the rules 
and regulations thereunder. 

The Commission finds good cause for 
approving the proposed rule change 
prior to the thirtieth day after the date of 
publication of notice of filing thereof, in 
that the proposed rule change merely 
keeps in effect two Phlx rules that 
currently are operative. Both rules 
terminated on May 14.1963. and an 
extension is necessary in order to allow 
time for consideration of their proposed 
adoption as permanent rules as part of 
SR-Phlx-82-4. The Commission believes 
it is appropriate to extend the 
effectiveness of these rules for an 
additional two-month period pending 
final Commission action on SR-Phlix- 
82-4. 

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Act. that the 
proposed rule changes referenced above 
be. and hereby are approved. 

For the Commission, by the Division of 
Market Regulation pursuant to delegated 
authority. 

George A. Fitzsimmons. 

Secretary. 

| HI Doc B5-1I7U Filed 5 awft *45 «*>J 

BILLING COOC BOUMH-tf 


SMALL BUSINESS ADMINISTRATION 
(Declaration of Disaster Loan Area 120851 

Kansas; Declaration of Disaster Loan 
Area 

Shawnee County in the State of 
Kansas constitutes a disaster area as a 
result of damage caused by tornadoes 
which occurred on May 6 and 7.1963. 
Eligible persons, firnis-and organizations 
may file applications for physical 
damage until the close of business on 
July 14.1983. and for economic injury 
until the close of business on February 
13,1984, at the address listed below: 

U.S. Small Business Administration. 

Scarritt Building, 818 Grand Avenue, 

Kansas City. Missouri 64106 
or other locally announced locations. 

Interest rates for applicants filing for 
assistance are as follows: 



It should be noted that assistance for 
agricultural enterprises is the primary 


responsibility of the Farmers Home 
Administration as specified in Public 
Law 96-302. 

(Catalog of Federal Domestic Assistance 
Programs Nos. 59002 and 59008) 

Dated: May 13.1983. 

)ames C. Sanders. 

Administrator. 

,FR Dor. BVlJBOfl l iled 4-20-4* «L4S ««n| 

BILLING COOC B025-O1-N 


Region V—Advisory Council; Public 
Meeting 

The Small Business Administration 
Region V Advisory Council, located in 
the geographical area of Minneapolis/St. 
Paul, will hold a public meeting at 3:00 
P.M.. Wednesday. June 1.1983, in the 
SBA Classroom. 610-C Butler Square. 
100 North Sixth Street. Minneapolis, 

MN. to discuss such matters as may be 
presented by members, staff of the U.S. 
Small Business Administration, or 
others present. 

For further information, write or call 
Celso C. Moreno, District Director, U.S. 
Small Business Administration, 610-C 
Butler Square. 100 North Sixth Street 
Minneapolis. MN 55403. 612/349-3530. 
May 17.1963. 

Jean M. Nowak. 

Acting Director. Office of Advisory Councils. 

\FR Doc KM»JB Filed V3M3 845 «m) 

BILLING COOC B075-41-N 


DEPARTMENT OF STATE 

(Public Notice 8631 

Visa Office; Change of Address 

Notice is hereby given that on 
Thursday. May 28. and Friday. May 27. 
the Visa Office of the Department of 
State will move to new quarters in the 
Columbia Plaza Office Building located 
at 2401 E Street. NW.. Washington, D C 
20520. AH Visa Office telephone 
numbers will remain the same in the 
^icw quarters. The Visa Office will 
terminate its regular business at twelve 
noon on Wednesday. May 25,1963 anti 
will not reopen for regular business until 
8:15 a.m. on Thursday. June 2.1963. 

Telephone communication with the 
Visa Office by the general public, during 
the period when regular business is 
suspended, should be limited to 
emergency calls where urgent action s 
required. These calls will be handled by 
a skeleton staff at the following 
numbers): (202) 632-3732, 3733, 3734. 
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May IB. 1983. 

Diexo C. Asenrio. 

Assistant Secretary' for Consular Affairs 

fF*IV V IJfllZFiWdS-ao-ei A«5*m| 

•HUNG COOC 471O-04-M 


DEPARTMENT OF TRANSPORTATION 

Federal Aviation Administration 

I Summary Notice No. PE-83-11 1 

Petitions for Exemption; Summary of 
Petitions Received; Dispositions of 
Petitions Issued 

agency: Federal Aviation 
Administration (FAA), DOT. 
action: Notice of petitions for 
exemption received and of dispositions 
of prior petitions. 

summary: Pursuant to FAA’s 
rulemaking provisions governing the 


application, processing, and disposition 
of petitions for exemption (14 CFR Part 
11). this notice contains a summary of 
certain petitions seeking relief from 
specified requirements of the Federal 
Aviation Regulations (14 CFR Chapter 1). 
dispositions of certain petitions 
previously received and corrections. The 
purpose of this notice is to improve the 
public's awareness of. and participation 
in, this aspect of FAA's regulatory 
activities. Neither publication of this 
notice nor the inclusion or omission of 
information in the summary is intended 
to affect the legal status of any petition 
or its final disposition. 

oate: Comments on petitions received 
must identify the petition docket number 
involved and must be received on or 
before June 13.1983. 

address: Send comments on any 
petition in triplicate to: Federal Aviation 
Administration. Office of the Chief 


Counsel. Attn: Rules Docket (AGC-204). 

Petition Docket No.-. 800 

Independence Avenue SW.. 

Washington. D.C. 20591. 

FOR FURTHER INFORMATION: The 

petition, any comments received and a 
copy of any final disposition are filed in 
the assigned regulatory docket and are 
available for examination in the Rules 
Docket (ACC-204). Room 916, FAA 
Headquarters Building (FOB 10A). 800 
Independence Avenue, SW., 
Washington. D.C. 20591: telephone (202) 
426-3644. 

This notice is published pursuant to 
paragraphs (c). (e). and (g) of $ 11.27 of 
Part 11 of the Federal Aviation 
Regulations (14 CFR Part 11). 

Issued in Washington. D C., on May 18. 
1983. 

John II Cassady, 

Assistant Chief Counsel , Regulations and 
Enforcement Division. 


Petitions for Exemption 


Ox* «i 
NO 

r 

NMonv 

Regulations sheeted 

19651 

Gasaa user)* Corp. 

U CFR 21 1*7 ____ 

12636 

Aa Transport Association ol America „_ 

14 CFR 121 M --- 

2IM7 

TkgN Safety international ..._ - 

14 CFR 136303 .....,. 

23566 

i •acubva Aa Fleet Corp _ 

14 CFR 21 1»f<aj 

2365 

Jack Vance McCain . _ ____ 

14 CFR 65*3 

23624 

A* Trareport Asaoctabon of Amerce 

14 CFR 121 4131001 

22672 

Ar Transport Assocason of Amenta 

14 CFR 61 157(a). 121 <24 (a) and (b) Pari 


Description of rekef iouqn 


61. Appendlx A. A Part 121 Appendu E 


E-ftoovon rt Exemption ?96l to permit the 
pakkoner ferrying •rctert. to* the 
AS. end Tucson. A2. S ubje ct to certan 
E«t*nfcon ot Exemption 2081E to Mow 
cation system on carta* ocean* route* 
San Juan ARTCC boundary 
Extension of Exemption 3315 to permit 
approval lor check p*# status to take 
tiTTUator fiMuolN aircraft, subject to 
To allow pet) toon to apply lor the 
oontrumQ authorization tor Fart 91 a* craft 
To enable you to become efagtte lor n 
wrtTKXd complying w*h me requeement* of 
To aaow certan pact check airman and 
guatVng m a Part 121 camera advanced 
Amendment to Exempbon 3653. as *n#odad. 
advanced pctonal means * traasng tor 
keu of conducting an ectoal vtsuei 
•dual stabc arplane This tramng method 
ran.viaio employed by a cerWcale 
holder's course ol mstructwn lor rubai 
only two fbght crewmembers tor As 
rating * a large arptane which requeea 


issuance * spooal fkght pormts to 
Of completion, between Mettle. 


wiifi only a single KF comnxini 
between Northwestern US and the 


msbudor plott seetong FAA 
)hf tos* In an Faa approved 


of a special fbgfi 
operated by peMoner 

Of your n ap eebon authorization 


pJo* fight instructor* to ba trained by 


^aned AVNim__ 

14 CFR Portions of Pads 21 A 91 

***« Axbom# Express. Inc_- 

14 CFR 121 623. 121 643. A 121 645 

*357? firano Canyon Aasnea __ . 

14 CFR 141 35fe) _ 

0127 , Mr Ivor Oberttoltar__ 

14 CFR 91 9J 

***** Amway Corp___ 

14 CFR 61 5*4_____ 


to pernsf the use of an approved 
inspection It would be used n 
of the axtanor and interior of an 
would be used n Vie case of prfot a 
who e enrolled * mat certrfcafe 
*n a large wrpien* eherh requves 
and who * a candtoele tor a type 
only two fught c r ewmambars lor as 

Erlenvon of Exempbon 2946A to aAow petitioner to obWn a supplemental type 
certrfcaln covenng via operatons of VS-tl A500 aecrafl NI59P and N167P. 
and YS-11 A*600 brash N924 m accordance with P iedmont Aatnoe FAA- 
appro.ed mewnum eQupment isf lot Vios# aacraU AMo requested a an 
amendment «f*ch would add an adObonal averaft to fha exemption 
To extend Exemption 3443A to Mow petitioner to operaie as DC-6 and vS-tl 
aacraft under the provaona of Sector* 121 619 and 121 639 ai the conduct of 
as ek-cargo aa service, subject to concftbone and kmmebons 
To perm* Mr Robert Donaldson to serve as Chart Instructor tor petitioners Twm 
Oner Groiaid School without My meeting experience regurementa 
To allow petitioner to appsy tor a special fkgN authorization tor tour F-51D and 
one P-51D aacrafi to be daplayed end operated at ivkm avahows Mamie 
nance on those aiccafi mxAd be pertormed as needed 
To Mow peftboner s BAC 1-11 aaostt parts « command to conxXeto V* entire 
24-month p*of<*vcommand checa m an FAA approved aanulator with the 
UpMon that the peof tafang Vie fhghf check must have completed wee 
takeohs and lancftnga wrthai the preceding 90 days ai Vie pertcuW type aacndt 
tor which the check « requred 


Dispositions of Petitions for Exemption 


fcokal 

No 

Fsbboner 

Regrtafcona ahected 

Description rt retwf sough* Oaposibon 

23526 

^Ntocortain_ _ 


14 CFR 121411 la>( i» UK2> (aM3) (4X6). 
and 121 413(c) 

Amendment to Etempton 3733 to perms peMoner to aubsbtote Two diflerert 
Brush Aerostace pttofs tor Vanng pebboner'a check airmen tkght nstructor* 
and fbghf crewmembers m 1h# BAe 146 wrath Ckarsed 4729763 
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Dispositions of Petitions for Exemption—C ontinued 



[nt Due. 0-12131 Fil'd vaMU Mi «m| 

BILLING CODE 


UNITED STATES INFORMATION 
AGENCY 

Privacy Act of 1974; Report of 
Proposed System 

agency: United States Information 
Agency—German-Amcrican 
Tricentennial Commission. 
action: Notice of proposed system of 
records. 

summary: In accordance with the 
requirements of the Privacy Act of 1974 
we are proposing to establish a new 
system of records on behalf of the 
German-American Tricentennial 
Commission. The system is intended to 
provide names, telephone numbers, and 
mailing adresses of persons or 
institutions interested in German- 
American relations and the 
Tricentennial. Individuals or institutions 
so identified may be contacted in order 
to provide them with information on the 
activities of the Commission and 


Tricentennial events, to solicit 
information on programs they may be 
planning for the Tricentennial, to solicit 
participation in these activities, or to 
obtain support, financial or otherwise, 
and to enable the Commission to carry 
out its activities. The public is requested 
to submit comments. 
date; Comments are due June 22.1983. 
address: Comments should be 
addressd lo: Director, Office of Public 
Liaison. USIA. 400 C Street SW, 
Washington. D.C. 20547. 

FOR FURTHER INFORMATION CONTACT: 
Director. Office of Public Liaison. USIA. 
400 C Street SW, Washington. D.C 
20547. 

SUPPLEMENTARY INFORMATION: The 

United States Information Agency is 
seeking comments on the proposed 
system of records for the German- 
American Tricentennial Commission 
Contact System. The system is intended 
to provide names, telephone numhers. 
and mailing addresses of persons or 
institutions interested in German- 
American relations and the 
Tricentennial. Individuals or institutions 


so identified may be contacted in order 
to provide them with information on the 
activities of the Commission and 
Tricentennial events, to solicit 
information on programs they may be 
planning for the Tricentennial. to solicit 
participation in these activities, or to 
obtain support, financial or otherwise, 
and to enable the Commission to carry 
out its activities. 

SYSTEM NAME: 

Contacts. 

SECURITY CLASSIFICATION: 

Unclassified. 

system location: 

Presidential Commission lor the 
German-American Tricentennial, 730 
Jackson Place. Washington. D.C. 20000. 

CATEGORIES OF INDIVIDUALS COVERED IN THE 
SYSTEM: 

U.S. private sector leaders: 
representatives of foreign countries 
resident and not resident in the U.S.; 
U.S. legislative and executive branch 
personnel; private citizens, business. 
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academic, student, cultural, labor, 
military and social leaders, federal and 
itate employees, members of the press, 
organizations, and corporations 
interested in German-American 
relations and the German-American 
Tricentennial. 


CATEGORIES or RECORDS IN THE SYSTEM: 

Name, title, affiliation, address, 
telephone number, participation in 
Tricentennial and German-American 
activities, amount of money contributed 
or pledged by individuals and by 
organizations to the Commission. 

authority for maintenance or the 

system: 

Authority for this system of records is 
derived from the Federal Records Act, 

*4 U.S.C. 3101, U.S. Information and 
Educational Exchange Act of 1948. as 
amended (22 U.S.C. 1431 et seq.) and the 
Mutual Educational and Cultural 
Exchange Act of 1981. as amended (22 
U.S.C. 2451 et seq.). 

PURPOSE or THE SYSTEM: 

The Presidential Commission for the 
German-American Tricentennial has 
established a contact system for use by 
the Commission Staff. The system is 
intended to provide names, telephone 
numbers, and mailing addresses of 
persons or institutions interested in 
Cerman- American relations and the 
Tricentennial. Individuals or institutions 
so identified may be contacted in order 
to provide them with information on the 
activities of the Commission and 
Tricentennial events, to request 
information on programs they may be 
planning for the Tricentennial. to solicit 
participation in these activities, or to 
obtain support, financial or otherwise, to 
enable the Commission to carry out its 
activities. 


*XfTtNE USES OF RECORDS MAINTAINED IN 
*** «*STcM. INCLUDING CATEGORIES OR 
USERS ANO THE PURPOSES OF SUCH USES: 


identification of persons or 
Institutions who may have interest in 
German-American relations and the 
Tricentennial: distribution of 
information to individuals interested in 
j {ri centennial: solicitation of support 
deluding contributions; and recording 
participation of individuals in various 
activities of the Tricentennial. 

Information is available to the 
Residential Commission for the 
German American Tricentennial staff, 
including volunteers, as may be required 
tor the performance of their official 
duties. 


Tuese records may be turned over to a 
untractor for use in the name of the 
Residential Commission for the 
i American Tricentennial and 


under conditions specified by the 
Commission. 

POLICIES ANO PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAOE: 

All information will be maintained on 
an automated system—on a magnetic 
disk for active use and back-up. 

RETRIEV ABILITY: 

Records are retrieved by name, 
function title, organization, address, city, 
state. ZIP code, occupational category, 
specialty, affiliation and comments. 

safeguards: 

Files arc kept at the offices of the 
Presidential Commission for the 
German-American Tricentennial and 
may be called up only by the 
Commission staff, including volunteers. 

RETENTION ANO DISPOSAL: 

Files will be destroyed upon the 
termination of the Commission no later 
than January 13,1984. 

SYSTEM MAMAOER(S) ANO ADDRESS: 

Presidential Commission for the 
German-American Tricentennial. 730 
Jackson Place. Washington. D.C. 20006. 

NOTIFICATION PROCEDURE: 

Director. Office of Public Liaison. 
United States Information Agency. 400 C 
Street. SW.. Washington, D.C. 20347. 

RECORD ACCESS PROCEDURE: 

Requests from individuals should be 
addressed to: Director. Office of Public 
Liaison. USIA. 400 C Street. SW.. 
Washington, D.C. 20547. 

CONTESTING RECORD PROCEDURES: 

The United Information Agency's 
rules for access and for contesting 
contents and appealing initial 
determinations by the individual 
concerned are published in Part 505 of 
Title 22. Code of Federal Regulations. 

RECORO SOURCE CATEGORIES: 

Information is provided by the 
individual concerned, from published 
sources or from lists provided by 
German-American organizations and 
individuals. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

Dated: April 1ft, 1983. 

Gilbert A. Robinson. 

Acting Director. United States Information 
Agency. 

[FH Doc 5VIJ751 Piled VJCMO 540 *m| 

PILLING CODE 5T30-41-M 


Privacy Act of 1974; Report of 
Proposed System 

agency: United Stales Information 
Agency. 

action: Notice of proposed system of 
records. 


summary: In accordance with the 
requirements of the Privacy Act of 1974 
we are proposing to establish a new 
system of records for the International 
Youth Exchange Contact System. The 
system is intended to provide names, 
telephone numbers, and mailing 
addresses of persons or institutions 
interested in youth exchange. 
Individuals or institutions so identified 
may be contacted in order to provide 
them with information on the activities 
of the President's Council for 
International Youth Exchange, to solicit 
participation in these activities, or to 
obtain support financial or otherwise, 
for participation in the youth exchange 
initiative. The public is requested to 
submit comments. 

oate: Comments are due on or before 
June 22,1983. 

address: Comments should be 
addressed to: Director. Office of Public 
Liaison. USIA, 400 C Street SW., 
Washington. D.C. 20547. 

FOR FURTHER INFORMATION CONTACT: 
Director, Office of Public Liaison. USIA. 
400 C Street SW- Washington. D.C. 
20547. 

SUPPLEMENTARY INFORMATION: The 

United States Information Agency is 
seeking comments on the proposed 
system of records for the International 
Youth Exchange Contact System. The 
system is intended to provide names, 
telephone numbers, and mailing 
addresses of persons or institutions 
interested in youth exchange. 
Individuals or institutions so identified 
may be contacted in order to provide 
them with information on the activities 
of the President's Council for 
International Youth Exchange, to solicit 
participation in these activities, or to 
obtain support, financial or other wise, 
for participation in the youth exchange 
initiative. 

SYSTEM NAME! 

Staff for International Youth 
Exchange Contact System. 

SECURITY CLASSIFICATION: 

Unclassified. 

SYSTEM location: 

Office of International Youth 
Exchange Staff. United States 
Information Agency. 1750 Pennsylvania 
Ave., NW.. Washington. D.C. 20547. 
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CATEGORIES OF INDIVIDUALS COVCREO IN THE 

system: 

U S. private sector leaders; 
representatives of foreign countries 
resident and not resident in the U.S.; 

U S. legislative and executive branch 
personnel; grantee organizations and 
grant applicants; private citizens, 
organizations, and corporations 
interested in the President's Council; 
federal employees; and members of the 
press. 

CATEGORIES OF RECORDS IN THE SYSTEM: 

Name, title, affiliation, address, 
telephone number, degree of 
participation in Youth Exchange 
activities, attendance records of 
President's Council events, amount of 
money contributed or pledged to 
President's Initiative by individuals and 
by companies, tracking of 
correspondence. 

AUTHORITY FOR MAINTENANCE OF SYSTEM: 

Authority for this system of records is 
derived from the Federal Records Act, 

44 U.S.C. 3101. U.S. Information and 
Educational Exchange Act of 1948, as 
amended (22 U.S.C. 1431 et seq.) and the 
Mutual Educational and Cultural 
Exchange Act of 1981, as amended (22 
U.S.C. 2451 etseq.). 

PURPOSE OF THE SYSTEM: 

The United States Information Agency 
intends to establish a contact system for 
use by the International Youth Exchange 
Staff. The system is intended to provide 
names, telephone numbers, and mailing 
addresses of persons or institutions 
interested in youth exchange. 

Individuals or institutions 90 identified 
may be contacted in order to provide 
them with information on the activities 
of the President s Council for 
International Youth Exchange, to solicit 
participation in these activities, or to 
obtain support, financial or other wise, 
for participation in the youth exchange 
initiative. 

ROUTINE USES OF RECORDS MA1NTAINC0 IN 
THE SYSTEM, INCLUDING CATEGORIES OF 
USERS AND THE PURPOSES OF SUCH USES: 

Identification of persons or 
institutions who may have interest in 
international youth exchange, 
distribution of information to 
individuals interested in supporting 
youth exchange and to solicit support 
including contributions, and recording 
participation of individuals in various 


activities of the President’s Council for 
International Youth Exchange. 

Information is available to the 
international Youth Exchange Staff, the 
President's Council for Youth Exchange, 
and to other personnel of the United 
States Information Agency as may be 
required for the performance of their 
official duties. 

Information in these records is 
available to individuals, organizations, 
or agencies outside the U.S. Information 
Agency, involved in youth exchange 
activities or other programs benefitting 
youth. The released information may be 
used to solicit support including 
contributions and to record participation 
of individuals in various activities of the 
President's Council for International 
Youth Exchange. 

POLICIES ANO PRACTICES FOR STORINO 
RETRIEVING, ACCESSING RETAINING. ANO 
DISPOSING OF RECOROS IN THE SYSTEM: 

STORAGE: 

All information will be maintained on 
an automated system—on a magnetic 
disk for active use and back-up. 

RETRIEV ABILITY: 

Records are retrieved by name, 
affiliation, geographic location, 
occupation. Invitation lists contact 
history, telephone number, invitation 
history, pledge and contribution records. 

SAFEGUAROS: 

Files are to be called up by designated 
persons only with preassigned 
passwords on a terminal in the Office of 
the Staff for International Youth 
Exchange, the office of the President's 
Council for International Youth 
Exchange, and the Office of the 
Chairman of the Council whether or not 
situated at the US1A. 

RETENTION ANO DISPOSAL: 

Files will be reviewed annually and 
retained retired, or destroyed as 
appropriate. 

SYSTEM MANAQER(S) AND AOORESS: 

International Youth Exchange Staff, 
USIA, 1750 Pennsylvania Ave.. NW.. 
Washington. D.C. 20547. 

NOTIFICATION PROCEDURE: 

Director, Office of Public Liaison. 
USLA, 400 C Street SW.. Washington. 
D.C 20547. 


RECORDS ACCESS PROCEDURES: 

Requests from individuals should be 
addressed to: Director. Office of Public 
Liaison, USIA, 400 C Street SW.. 
Washington. D.C 20547. 

CONTESTINO RECORD PROCEDURES: 

The Agency’s rules for access and fur 
contesting contents and appealing initial 
determinations by the individual 
concerned are published in Part 505 of 
Title 22, Code of Federal Regulations, 

RECORO SOURCE CATEGORY: 

Information is provided by the 
individual concerned or from published 
sources. 

SYSTEMS EXEMPTED FROM CERTAIN 
PROVISIONS OF THE ACT: 

None. 

Dated: April 21.1063. 

Gilbert Robinson, 

Acting Director. United States Information 
Agency. 

in* Doc W-nTW FlWri S-SMD. 8 45 •«[ 

BILLING COOC mO-CI-N 


VETERANS ADMINISTRATION 

Medical Research Service Merit 
Review Board; Availability of Annual 
Report 

Under section 10(d) of Pub. L 92-463 
(Federal Advisory Committee Acl) 
noitce is hereby given that the Annual 
report of the Veterans Administration 
Medical Research Service Merit Rev iew 
Boards for calendar year 1982 has been 
issued. 

The report summarizes activities of 
the Boards on matters related to the 
review, discussion and evaluation of 
individual investigator initiated medical 
research projects. It is available for 
public inspection at two locations: 
Library of Congress. Serial and 
Government Publications Reading 
Room, LM 133, Madison Building 
Washington. DC 20540; and Veterans 
Administration. Medical Research 
Service. Chief, Merit Review Board Staff 
Division. Room 755. 810 Vermont 
Avenue. NW. Washington. DC 20420, 

Dated: May 13.1963. 

By direction of the Administrator. 

Ro*a Maria Fontanox. 

Committee Sfpnogement Officer. 
in* Doc m nwd wo ~ss. mm\ 

BILLING COOE S320-01-M 
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FEDERAL ENERGY REGULATORY 

COMMISSION 

Notice of meeting 

May 18, 1983. 

The following notice of meeting ii 
published pursuant to Section 3(a) of the 
Government in the Sunshine Act (Pub. L 
No 94-409), 5 U.S.C. 552b: 
agency holding meeting: Federal 
Energy Regulatory Commission. 

TIME AND DATE: 10 a.m.. May 25.1983. 
*ace: 825 North Capitol Street. N.E.. 
Washington. D.C. 20428. Room 9300. 
status: Open. 

matters to be considered: Agenda. 

Note —Item* bated on the agenda may be 
deleted without further notice. 

CONTACT PERSON FOR MORE 

information: Kenneth F. Plumb. 
Secretary, Telephone (202) 357-8400. 

This is a list of matters to be 
considered by the Commission. It does 
Ml include a listing of all papers 
^levant to the items on the agenda; 
however, all public documents may be 
examined in the Division of Public 
Information. 

C<*«ent Power Agenda—771*1 Meeting. May 
A 1*0. Regular Meeting (10 am.) 

CAP-l Project No. 6339-001. Lawrence t 

McMurtrey 

C *?' 2 4 ^iect No. 6397-001. Lawrence) 

McMurtrey 

tad ' J>ro * ec< Na 6«Q2-000. Snowbird. Ltd. 
Project Na 61884)01. Birch Creek 

hydro. Inc 

Project No. 6839-000. Fatrview 
pochards Association 

Vtofa* Noe. 2774-000 end 001. 

1 Turlock Irrigation District* 

pjj. City end County of San Francisco; 

J l*ct Noe. 5642-001 and 002. Tuolumne 
^«nty. California 


CAP-7. Project No. 4839-002, City of Rohnert 
Park 

CAP-8. Project No*. 349-018 and 2408-000. 
Alabama Power Co. 

CAP-9. Project No.. 6513-001. Village of 
Winnetka, Illinois and River Cities 
Associates: Project No 6892-001. the 
Village of Channehon. Illinois 

CAP-10. Omitted 

CAP-11. Project No, 3738-002. Mitchell 
Energy Company. Inc.; Project No. 3813- 
000. Enrrgenks Systems. Inc.; Project No. 
4145-000, City of Valentine. Nebraska:* 
Project No. 4235-002, Ainsworth Irrigation 
District 

CAP-12. Omitted 

CAP-13. Project No. 6814-002, Sheep Creek 
Irrigation Co. 

CAP-14. Project No. 5448-000, Western 
l*ower, Inc.; Project No. 0071-000. Public 
Utility District No. 1 of Lewi* County, 
Washington: Project No. 6387-001. Western 
I lydro Electric. Inc. 

CAP-15. Project No. 2701-002, Niagara 
Mohawk Power Corp. 

CAP-16. Project No. 4929-000. City of Rohnert 
Park; Project No. 5049-001. Modesto 
Irrigation District 

CAP-17. Project Nos. 5653-000. 5655-000 and 
5656-000. Flathead Joint Board of the 
Flathead Mission and Jocko Valley 
Irrigation Districts 

CAP-18. Docket No. ER83-41B-000. Kansas 
Power and Light Co. 

CAP-19. Docket No. ER83-420-000. Northern 
States Power Co. (Wisconsin) 

CAP-20. Docket No. ER83-425-000. Ohio 
Edison Co. 

CAP-21 Docket Not. ER83-427-000 and 
ER83-428-000, Utah Power A Light Co. 

CAP-22. Docket No. ER83-429-00G. 

Wisconsin Power and Light Co. 

CAP-23. Docket No. ER83-430-000, Virginia 
Electric and Power Co.. 

CAP-24. Docket No. ER83-433-000, Rochester 
Cas A Electric Co. 

CAP-25. Docket No. ER83-437-000. 
Commonwealth Edison Co. 

CAP-28 Docket No. ER83-438-000. Montana 
Power Co. 

CAP-27. Docket No. ER83-424-000, Pacific 
Power A Light Co. 

CAP-26. Docket No. ER83-444-000. Maine 
Public Service Co. 

CAP-29. Docket Nos. ER79-126-007.008 and 
009, Arizona Public Service Co. 

CAP-30. Docket No. ER83-299-O01, Public 
Service Co. of New Mexico 

CAP-31. Docket No. ER83-114-001, Western 
Massachusetts Electric Co. 

CAP-32. Docket No. EL82-21-001. 

Sacramento Municipal Utility District V. 
Pacific Cas and Electric Co.. Southern 
California Edison Co. and San Diego Gas 
and Electric Co. 

CAP-33. Docket Nos. ER81-400-001 and 002. 
Pennsylvania Power and Light Co. 

CAP-34. Docket No. ER81-620-001, Public 
Service Co. of New Hampshire 


CAP-35. Docket No. ER83-164-000, Iowa 
Public Service Go. 

CAP-38. Omitted 

CAP-37. Docket Na EL83-16-000, Louisiana 
Power A Light Co. 

CAP-38. Docket No. EF83-4G21-000. 
Southwestern Power Administration—Sam 
Rayburn Project 

CAP-39. Docket Nos. ER82-80-000 and ER62- 
389-000, Public Service Co. of Oklahoma 

CAP-40. Docket Nos. EK60-592. et a!.. 
Allegeheny Power System: Docket Nos. 

ER80-684-000. ER80-686-001. ER80-687- 
000. ER80-668-000, ER80-618-002. ER80- 
618-001. ER80-782-001. Wisconsin Power 
and Light Co.: Docket Nos. ER80-626-000 
and ER0O-568-OOO. Duquesne Light Co. 

CAP-41. Docket Nos ER78-627-000 and 001. 
ER77-427-000 and 001. ER80-5-000 and 004. 
Minnesota Power and Light Co. 

CAP-42. Docket Nos. ER82-428-000. F.R82- 
610-000 and ER83-115-000, Jersey Centra) 
Power and Light Co. 

CAP-43. Docket No. ER82-743-000, Carolina 
Power and Light Co. 

CAP-44. Docket No, ER82-751-003. Delmarva 
Power A Light Co. 

Consent Miscellaneous Agenda 

CAM-1. Docket No RM79-78-093 (Texet-18). 
High-Cost Cas Produced From Tight 
Formations 

CAM-2. Docket No. RM79-76-154 [Texas-27), 
High-Cost Gas Produced From Tight 
Formations 

CAM-3. Docket No. RM79-78-178 (Texas-35), 
High-Cost Gas Produced From Tight 
Formations 

CAM-4. Docket No. RM79-76-179 (New 
Mexico-19). High-Cost Gas Produced From 
Tight Formations 

CAM-5. Docket No. CP82-30-000, Rnilroad 
Commission of Texas. Natomas North 
America. Inc.. Section 102 NCPA 
Determination. Jones, No. 1 Well. FERC No 
JD81-43078 

CAM-6. Docket No. CP82-49-000, Railroad 
Commission of Texas. Section 108 NCPA 
Determinations, Shell Oil Co„ Logsdon, 

C.W -E-No 1 Well, FERC JD No. 8211279. 
Logsdon. CW.-E.-No. 3 Well. FERC JD No. 
8206941. Steedman. LA. No. 1 Well FERC 
JD No. 8232812. University Block 9. Penn 
Unit No. 15 Weil FERC JD No. 8206936 

Consent Gas Agenda 

CAG-1 Docket Nos. RP78-94-014.015 and 
016. Texas Cas Transmission Corp. 

CAG-2. Docket Nos. RP83-52-0Q5 and RP83- 
53-000. United Cas Pipe Line Co. 

CAC-3. Docket No. TA63-2r-42-001 (PCA83-2 
and IPR83-2). Trans western Pipeline Co. 

CAG-4. Docket No. TA83-2-33-001. El Paso 
Natural Cas Co. 

CAG-5. Docket Norn. RP80-91-004 and RP80- 
93-000. Arkansas Louisiana Cas Co., a 
Division of Arkla. Inc 

CAG-8. Docket Na TA63-2-29-000 (PGA63- 
2a). Transcontinental Cas Pipe Line Corp. 
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CAC-7. Docket No TAB3-2-28-000 (PCAB3- 
3), Panhandle Eastern Pipeline Corp. 

CAG-* Docket No. 83-2-35-000 (PCA83-2). 

Peoples Natural Gas Co. 

CAG-9. Docket No. TA83-2-55-000 (PCA83- 
2). Mountain Fuel Resources, Inc. 

CAG-10, Docket No. TA83-2-56-000 (PCA83- 
2), Valero Interstate Transmission Co. 
CAG-11 Docket No. TA83-2-9-000 (PCA03- 

2) . Tennessee Gas Pipeline Co. 

CAC-12. Docket No. TA83-Z-32-000 (PGA83- 

3) , Colorado Interstate Gas Co. 

CAC-13. Docket No. TA83-2-58-600 (PCA83- 
2), Texas Gas Pipe Line Corp. 

CAG-44. Docket Nos. CP81-477-000 and 
CP82-103-000, MIgc. Inc.; Docket No. CP81- 
531-000. Mountain Fuel Supply Co.. Docket 
No. CP81-472-000, Colorado Interstate Gas 
Co. 

CAG-15. Docket No. RP83-79-000. Michigan 
Wisconsin Pipe Line Co. 

CAG-lfl. Docket No. RP83-80-000. Ringwood 
Gathering Co. 

CAG-17. Docket No. RP83-B1-000. Montana* 
Dakota Utilities Co. 

CAG-lft, Docket No. RP83-82-000, Valley 
Cas Transmission. Inc. 

CAG-19. Docket No. RP83-83-O01. Border 
Gas, Inc. 

CAC-20. Docket No, OR81-3-000. Loop. Inc.: 

Docket No. ORfll-4-000, Locap, Inc. 
CAG-21. Docket No. OR83-2-000, Coastal 
States Marketing. Inc. and Coastal States 
Trading, Inc. v. Texas-New Mexico Pipeline 
Co. and the Texas Pipeline Co.. Operator 
CAG-22. Docket Nos. RP78-66-015. RP0O- 
121-010. RP81-81-005 and RP82-57-009. 
United Gas Pipe Line Co. 

CAG-23. Docket No. RP83-8-000. Columbia 
Cas Transmission Corp. v. Tennessee Gas 
Pipeline Co., a Division of Tenneco Inc., 
Docket No. RP83-19-000. Tennessee Cas 
Pipeline Co., a Division of Tenneco Inc. v. 
Columbia Cas Transmission Corp. 

CAG-24. Docket No. RP81-95-000. Pacific 
Interstate Transmission Co. 

CAG-25. Docket No. RP82-137-000, Texas 
Cas Transmission Corp.; Docket No. RP83- 
4-000, Columbia Cas Transmission Corp. v. 
Texas Cas Transmission Corp. 

CAG-28. Docket Nos RP83-8-000. RP82-33- 
OOa RP72-118, RP82-8B-000, RP82-04-000. 
RP82-108-000, RP81-141-000 and RP83-13- 
000, El Paso Natural Cas Co. 

CAG-27. Docket Nos. IS81-0O-OOO and IS82- 
25-000, Dome Pipeline Corp. 

CAG-28. Docket No. ST80-299-001. Sugar 
Bowl Cas Corp. 

CAG-29. Docket No. ST83-165-000. Tangram 
Transmission Co. 

CAC-30. Docket No. CIB3-148-001. Eugene 
Shoal Oil Co. 

CAG-31. (A) Docket No CS83-82-001. Lois D. 
Cannady; (B) Docket No. CI83-148-001. 

Oxy Petroleum. Inc.; Docket No. C179-600- 
002. Northwestern Mutual Life Insurance 
CAG-32. Docket No. CP83-134-002. Houston 
Pipe Line Co. 

CAG-33. Docket Nos. CI75-833-003, 004.005. 
and 006. el al., MRT Exploration Co., et al.. 
Docket No. CP77-558-001. et al. United 
Cas Pipe Line Co.; Docket No. CP77-880- 
001. et al. Sea Robin Pipeline Co. 

CAG-34, Docket No. CP82-368-001. United 
Cas Pipe Line Co. 

CAG-35. Docket No. CP82-177-O01. United 
Cas Pipe Line Co. 


CAC-38. Docket No. CP85-379-000. Husky 
Pipeline Co. 

CAG-37. Docket No, CP83-190-000, National 
Fuel Supply Corp. 

CAG-38, Docket No. CP83-220-000, Houston 
Pipe Line Co. 

CAG-39. Docket No. CP83-220-000. Houston 
Pipe Une Co.; Docket No. CP83-224-000. 
Oasis Pipe Une Co- 

CAC-40. Docket No. CP83-289-000. Mountain 
Fuel Supply Co. 

CAG-41. Docket Not. CP83-213-000 and 
01*83-214-000, Northwest Pipeline Corp.: 
Docket No. CPB3-251-OOQ, the Washington 
W f ater Power Co. 

CAG-42. Docket No. CP82-319-000 and 
CP82-319-001. Cities Service Gas Co. 
CAC-43. Docket Nos. TA81-1-21-000 and 
TA81-2-21-000. Columbia Cos 
Transmission Corp. 

CAG-44. Docket No. TA83-1-22-000 (PCA83- 
1, IRP83-1 and AP83-1), Consolidated Cas 
Supply Corp. 

CAG-45. Docket Nos. RP82-118-000 and 
TA83-2-7-000, Southern Natural Cas Co. 
CAG-48. Docket Nos. TA81-2-48-05 and 
TA82-1 -48-003, Michigan Wisconsin Pipe 
Une Co. 

A Licensed Project Matters 

P-1. Project No. 5951-000. Gordon 
Ravenscroft; Project No. 8000-000, Raleigh 
and Virginia St evens 
P-2. Omitted 
P-3. Omitted 
P-4. Omitted 

II. Electric Rate Matters 
ER-1. Docket No. ER70-417-OOO. Kentucky 
Utilities Co. 

ER-2. Docket No. ER78-490-000. Ohio Edison 

Co.: Docket No. ER80-673-000. Ohio Power 

■ 

ER-3. Docket Nos. EF81-2011-000. EF81- 
2021-000 and EF82-2011-001. Bonneville 
Power Administration—System Power and 
Transmission Rates 
ER-4. Docket No. PL83-4-O00. Policy 
Statement Regarding the Commission's 
Enforcement Role Under Section 210 of the 
Public Utility Regulatory Policies Act of 
1978 

Miscellaneous Agenda 

M-l. Docket No. RM81-41-000. Sales of 
Electric Power to the Bonneville Power 
Administration; Methodology and Piling 
Requirements 
M-2. Reserved 
M-3. Reserved 

M-4. Docket No. RM83-64-000, Amendment 
to Notice and Protest Procedures for Oil 
Pipeline Tariff Filings 
M-5. (A) Docket No. GP81-34-000. State of 
Ohio. Section 103 NCPA Determination, 
Charles O. Ughthlzer. A. R. Crawford No. 1 
Well. FERC No. JD79-6124. State Docket 
No. 2595. Marshall No. 1 Well. Fere No, 
ID79-12527. State Docket No. 3903 
(B) Docket No. GP83-9-000. State of Kansas. 
Section 102 NCPA Determination. TXO 
Production Corp., Cromer No. 1 Well JD 
No. 83-03969, State Docket No. K-82-0B99 
Docket No. CP83-10-000, State of 
Mississippi. Section 107 NCPA 
Determination, Sun Exploration and 


Production Co., Sun Gas Division, Ross 
Beatty No 1 Well. JD No. 82-52240 

(C) Docket No. CP83-12-000. Kansas 
Corporation Commission. Continental 
Energy Co.. Section 103 NCPA 
Determination. Stanley No. 1 Welt. JD81- 
01780; Docket No, CP82-8-O00. State of 
West Virginia. Section 103 NCPA 
Determination. Patrick Petroleum Corp.. 
|acob Daugherty No. 1 W'elL FERC No 
ID81-27387; Docket No. GP82-48-000. Stats 
of New Mexico. Section 103 NCPA 
Determination. Warren Petroleum Co. (a 
Division of Gulf Oil CorpJ, Mark Well No. 
8. FERC Docket No. JD79-16337 

M-8. Omitted 

M-7. Docket Nos. GP80-37-000 and GP80-83- 
000. Oklahoma Natural Cas Gathering Co 

Gas Agenda 

A Pipeline Rote Matters 

RP-1. Omitted 

II. Producers Matters 

CM. Docket No RI 73-60-006 and R173-60- 
007. Mitchell Energy Corp. 

//A Pipeline Certificate Matters 

CP-1. Docket No. CP82-392-000. Natural Gui 
Pipeline Co. of America; Docket No. CP82- 
462-000, Florida Cas Transmission Co. 

Kenneth F. Plumb. 

Secretary. 

1&.-7XMI3 F.lod 9-19-83 3:38 pa) 
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FEDERAL MINE SAFETY AND HEALTH 
REVIEW COMMISSION 

May 18, 1983. 

time ano date: 10 a.m., Wednesday. 
May 25.1983. 

place: Room 600,1730 K Street. N.W.. 
Washington. D.C. 

status: Open. 

matters to be considered: The 

Commission will consider and act upon 
the following. 

1. Secretary of Labor ex rel Bennett, et ol 
v. Emery Mining Corporation, WEST 80-4&*- 
D(A). (Issues include whether the ALJ 
correctly calculated awards due to 
discriminatees). 

CONTACT PERSON FOR MORE INFO: 

Jean Ellen. (202) 653-5032, 

|S 731-43 ftW 9-19-83: J 38 pat| 
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SECURITIES AND EXCHANGE COMMISSION 

Notice is hereby given, pursuant to thu 
provisions of the Government in the 
Sunshine Act. Pub. L 94-409. that the 
Securities and Exchange Commission 
held the following meeting on Tuesday. 
May 17.1983. at 9:30 a m. at 450 5th 
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Street, NW., Washington, D.C., to 
consider the following item. 

Formal order of investigation. 

The Commissioners. Counsel for the 
Commissioners and the Secretary of the 
Commission attended the closed 
meeting. Certain staff members who are 
responsible for the calendared matter 
were present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, the item 
considered at the closed meeting was 
considered pursuant to one or more of 
the exemptions set forth in 5 U.S.C. 
5S2l>(c) (4). (8). (9)(A) and (10) and 17 
CFK 200.402(a) (4). (8). (9)(l) and (10). 

Chairman Shad and Commissioners 
Longstreth and Treadway voted to 
consider the item listed for the closed 
meeting in closed session. 

At times changes in Commission 
priorities require alterations in the 
scheduling of meeting items. For further 
information and to ascertain whHt, if 
any matters have been added, deleted or 


postponed, please contact: Diane Klinke 
at(202) 272-2014. 

May 18.1983. 

IS-7SMO FU*d HIWI I2*f> pm I 

•ItLIWQ COOC •Olfr-OI-tf 
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NATIONAL COMMISSION ON STUDENT 

FINANCIAL ASSISTANCE 

date: June 6.1983. 

time: 10 a m.-5 p.m. 

place: Cannon House Office Building. 

Room 311. 

purpose: To receive reports from 
several Commission subcommittees. 
FOR FURTHER INFORMATION CONTACT: 

Richard T. Jerue. Chief Executive 
Officer. (202) 724-2914. 

This meeting was called by the 
Commission Chairman. Mr. David R 
Joycs. 

Submitted the 17th day of May, 19R3. 
Richard T. Jeme. 

Chief Executive Officer 

nua S-MMU. lO JB ami 
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FEDERAL HOME LOAN BANK BOARD 

12 CFR Parts S23, 526, 541, 545, 555, 

561, and 563 

Implementation of New Powers; 
Limitation on Loans to One Borrower 

agency: Federal Home Loan Bank 
Board. 

action: Final rule. 

summary: The Federal Home Loan Bank 
Board has implemented the new powers 
granted to Federal associations by the 
Gam-St Germain Depository Institutions 
Act of 1982 by issuing new regulations 
on public unit NOW accounts, demand 
deposits, commercial lending, and 
operating leases, and by amending its 
regulations on real estate lending, . 
consumer loans, commercial paper and 
corporate debt security investments, 
investments in government securities, 
service corporation activities and limits 
on loans to one borrower. The Board has 
also made revisions to its regulations to 
permit certain suretyship and trust 
activities and collateralization of 
deposits. Further, the Board has revised 
Part 545 to permit Federal associations 
to engage in all activities authorized by 
statute subject to these regulations and 
to incorporate various technical 
amendments. These amendments 
expand the investment authority of, and 
services ofTered by. Federal 
associations. 

EFFECTIVE DATE: May 26. 1983. 

Paragraph (i) of 3 545.33 shall expire on 
December 31.1983. 

FOR FURTHER INFORMATION CONTACT: 
General authority. Federal preemption, 
Election of classification. Government 
securities. Commercial paper and 
corporate debt securities. Service 
corporations: Wendy B. Samuel. 

Deputy Director, Policy and Projects 
Division. Office of General Counsel, 
(202) 377-8465 

Consumer lending. Educational lending. 
Leasing. Overdraft loans, Title VIII 
notice: Robert S. Monheit. Attorney, 
Office of General Counsel. (202) 377- 
6466 

Commercial lending. Letters of credit. 
Manufactured home lending, Loans-to- 
one-borrower limitations: Michael D. 
Schley. Attorney. Office of General % 
Counsel. (202) 377-6444 
Real estate lending: Neil R. Crowley, 
Attorney, Office of General Counsel. 
(202) 377-8417 
Demand deposit accounts. 

Governmental unit NOW accounts. 
Suretyship. Passive trusts: Robert H. 
Ledig. Attorney. Office of General 
Counsel. (202) 377-7057 


All other aspects not specifically listed 

above Wendy B. Samuel. (202) 377- 

6465. Deputy Director, or Peter M. 

Barnett, (202) 377-6445, Director. 

Policy and Projects Division. Office of 

General Counsel 

SUPPLEMENTARY INFORMATION: The 

Gam-St Germain Depository Institutions 
Act of 1982 (DIA). Pub. L No. 97-320,90 
Stat. 1469. signed into law on October 
15.1982. granted broad new powers to 
Federally chartered savings and loan 
associations and mutual savings banks 
(Federal associations). As part of an 
effort to strengthen home mortgage 
lenders and ensure the availability of 
mortgage loans and credit for other 
goods and services, the DIA amended 
the Home Owners' Loan Act of 1933 
(HOLA), 12 U.S.C, 1461-1470, to permit 
Federal associations new authority to 
accept demand deposits, to offer NOW 
accounts to governmental units, to 
invest in time deposits in institutions the 
accounts of which are insured by the 
Federal Savings and Loan Insurance 
Corporation (FSLJC). to make 
commercial loans and to engage in 
leasing operations. The DIA also 
expanded the existing power of Federal 
associations to make real estate loans, 
to invest in governmental obligations 
and commercial paper and corporate 
debt securities, and to make educational 
and consumer loans. The Board 
implemented certain of these authorities 
by interim regulations which have 
remained in effect pending adoption of 
permanent regulations. Board Resolution 
No. 82-730 (November 4. 1982), 47 FR 
51732 (November 17.1982). 

On December 16.1982. the Board 
proposed to amend its regulations in 
order to implement fully these new 
powers. Borad Resolution No. 82-813 
(December IB, 1902), 48 FR 2340 (January 
19.1983). In addition to incorporating 
the new powers specifically authorized 
by the DLA, the Board reconsidered 
existing regulations in light of the scope 
and purpose of the legislation, and 
accordingly proposed other new 
authorizations for Federal associations. 
These included the authority to 
collateralize deposits, to act as surety, 
to issue letters of credit and to engage in 
certain trust activities. The Board also 
proposed to expand the list of 
preapproved service corporation 
activities to include leasing and 
commercial lending. Lastly, the proposal 
included simplification, reduction and 
renumbering of the existing authority 
contained in Part 545. 

Comment Summary 

The Board received seventy-nine 
comment letters on the proposal. Forty- 
five commenters are FSUC-insured 


institutions, ten are law firms, four are 
bank trade associations, five are thrift 
trade associations, four are other trade 
associations, three are savings and loan 
service corporations, and two are 
securities brokers. Comment letters 
were also received from a savings and 
loan holding company, a government 
corporation, an investment banker, an 
equipment lease marketing firm, an 
insurance company, and an unidentified 
lender. Generally, commenters 
supported the proposal, commending 
particularly the Board's quick response 
to the new statutory authority and the 
broad scope of the proposed 
implementation of these new powers. 
Many comment letters also contained 
suggestions or raised questions 
concerning particular sections of the 
proposal, and these will be discussed 
below in conjunction with the specific 
elements of this action. 

General 

Scope of Authority 

Current Part 545 is based upon the 
premise that the investment authority of 
the HOLA must be implemented 
expressly by regulotion. Many of the 
provisions of the statute, however, do 
not require regulatory action. In order to 
grant associations the maximum 
flexibility to exercise the authorities 
granted by the HOLA, the Board has 
determined to revise the general 
approach to regulating investment 
activities of Federal associations. 
Accordingly. Part 545 now addresses the 
authority of associations only to limit, 
interpret or recognize incidental 
authority. Federal associations may 
exercise all of the authority granted by 
the HOLA subject only to limitations 
contained in the regulations. Because 
this approach differs from the current 
treatment, these amendments to Part 545 
include a section specifically stating that 
Federal associations may exercise all 
statutory authority subject to the 
limitations in this Part. The Board 
emphasizes that deletion of sections 
specifically implementing existing 
authority docs not mean that any 
authority can no longer be exercised. In 
addition, to facilitate the transition to 
the new rules. 3 545.3 provides that until 
December 31,1983, associations may 
continue to rely on the regulations as 
they existed prior to adoption of these 
amendments. 

Federal Preemption 

The proposal included a new section 
stating specifically the Board's intent 
that these regulations preempt state law. 
The preemptive effect of the Board’s 
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regulations has been amply recognized 
by the courts; it derives from and is an 
integral part of the Board's exercise of 
its authority under Federal law. 

Although a statement is unnecessary to 
give these regulations preemptive effect, 
the Board desires to make clear its 
views on the preemptive nature of the 
iuthority conferred on Federal 
associations by the HOLA and the 
Board's regulations. 

Election of Classification 

The Board has long taken the position 
that where a loan or investment meets 
the requirements of more than one 
authority, the association could elect to 
place it in any applicable category. The 
Board proposed to substitute a general 
codification of this position to replace 
specific election provisions contained in 
the regulations. The proposed section 
iuis been revised in light of comments 
requesting clarification, and has been 
expanded to include apportioning loans 
>r investments among categories, and 
loving such items from one category to 
i nothcr. Also, the provision on 
c illateral loans—authorizing 
associations to make loans secured by 
assignments of loans which the 
association could make or purchase— 
has been incorporated into this section. 

One commenter suggested that the 
regulations should provide that a loan 
sold ‘ without recourse" will 
nevertheless be counted toward 
investment limits if it is sold with an 
understanding that repurchase will be 
required in the event of an impairment 
in the borrower’s credit standing. The 
Board believes no such amendment is 
necessary because such a loan sale 
would be treated as a "with recourse" 
wle for purposes of the regulation. 

Another commenter suggested that 
associations should be given a 
reasonable period of time to divest 
assets that exceed percentage-of-assets 
limitations. This i9 in fact the present 
examiners and supervisory staff 
now permit divestiture of loans in 
violation on a schedule designed to 
svoid undue loses. The Board believes 
this case by-case approach works well, 
*nd therefore refrains from inserting a 
•Prcific time requirement in the 
re gulation, 

Liability Powers 

Savings Accounts 

Continuing the process of deregulating 
l $suance and maintenance of 
•^counts by Federal associations begun 
oyBoard Resolution No. 82-193 (47 FR 
^' r > (1982)), the Board proposed to 
provide Federal associations with broad 
a uthority to structure their account- 


related operations. The final regulations 
modify the proposal by deleting sections 
that address matters within a Federal 
association's discretion as an account- 
issuing institution. The final regulations 
also include several substantive changes 
from the proposal which are discussed 
below. The Board believes that. 89 
adopted, the regulations governing 
savings accounts will provide Federal 
associations with the management 
flexibility necessary to compete for 
funds subject only to the liquidity, 
insurance, and rate-control regulations 
that apply to all insured institutions. 

Section 312 of the DIA (12 U.S.C. 1484 
(b)(l)(AHb)(l)(BJ) authorizes Federal 
associations to offer savings accounts 
for various periods of time, and demand 
accounts to the extent permitted by the 
Act. The proposal would have 
authorized Federal associations to issue 
insured accounts as permitted by their 
charters subject only to the provisions of 
the Bank System Regulations (12 CFR 
Part 528), the Insurance Regulations (12 
CFR Part 583), and the regulations of the 
Depository Institutions Deregulation 
Committee (DIDC) (12 CFR Part 1204). 
Accordingly, the proposal deleted 
provisions regarding rates of return and 
renewal of fixed-term accounts that 
applied only to Federal associations. 

The final regulation adopts the 
proposal in substance but deletes 
several provisions included in the 
proposal that are inconsistent with the 
general approach to Part 545 outlined 
above. Provisions concerning premiums, 
fees, sales commissions, determination 
date, small accounts, amounts 
withdrawn between distribution dates, 
duplicate evidence of accounts, debit 
cards, travelers' convenience 
withdrawals, and payments to third 
parties huve been deleted as 
unnecessary restrictions on the 
flexibility of associations pursuant to 
the statute to develop savings 
instruments. Of course, provisions of 
Parts 526, 503, and 1204 will continue to 
apply to accounts issued by Federal 
associations. 

The provisions governing account 
records in the proposal differed from the 
existing regulations (§ 545.2) in two 
respects. The signature cord requirement 
was modified in favor of a more general 
provision, and the evidence-of-account 
provision was amended to codify an 
interpretation which permitted Federal 
associations to issue accounts in book- 
entry form. In the final regulations, the 
requirements relating to evidence of 
ownership and account forms have been 
combined and reference the 
corresponding provisions of the 
Insurance Regulations. The evidence-of- 
account provision has been modified to 


require that accounts must be evidenced 
by a written agreement with 
transactions confirmed by issuance of a 
receipt 

Two commenters expressed concern 
that aspects of the regulation did not 
conform to an association's authority to 
establish accounts in book-entry form. 
The Board docs not believe that the 
regulations as adopted restrict the use of 
book-entry accounts. The evidence-of- 
account regulation, when applied to an 
account established in book-entry form 
by an agent, requires only that the 
association enter into a written 
agreement with the agent rather than 
with each party having a beneficial 
interest in the account. Similarly, when 
a party with a benefical interest in an 
account established in book-entry form 
by an agent transfers his interest to 
another individual, the underlying book- 
entry account is unaffected. Both 
commenters suggested that the Board 
consider at this time making changes in 
Part 584 of the Insurance Regulations to 
reflect the use of book-entry accounts 
and to conform to current industry 
practices. The Board declines to 
undertake such a revision without 
benefit of comments on a proposed 
regulation. 

The current authorization for a 
Federal association to use an FDIC- or 
FSLJC-insured institution as a collecting 
agent is being amended to clarify that 
an institution may also act as a transfer 
and paying agent for the association. 
This will assist Federal associations in 
obtaining funds on a nationwide basis. 
The final regulation also amends the 
provisions governing payment of 
withdrawal requests by a Charter N 
association where the association does 
not pay such requests in full, to apply to 
all Federal associations. Pursuant to the 
reduction in the notice of withdrawal 
requirement contained in Section 312 of 
the DIA (12 U.S.C 1484(b)(1)(C) from 
thirty days to fourteen days, the Board is 
adding a provision to conform to the 
requirements of the statute. The final 
regulation deletes proposed 5 545.1—3(a) 
which relates to penalties for an early 
withdrawal from a certificate account 
and the right of a Federal association to 
prohibit such withdrawals. The right to 
impose a penalty or to prohibit an early 
withdrawal is encompassed in the 
general authority for associations to set 
terms and conditions for accounts. 

Demand Deposit and NOW Accounts 

The proposal restated the authority of 
Federal associations contained in 
section 312 of the DIA to offer demand 
accounts to persons or organizations 
that have a business, corporate. 
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commercial or agricultural loan 
relationship with the association, or to a 
commercial, corporate, business or 
agricultural entity for the sole purpose of 
effectuating payments thereto by 
nonbusiness customers. The proposal 
defined a business, corporate, 
commercial or agricultural loaa to 
include any loan other than a loan on a 
home occupied or to be occupied by the 
borrower, a loan to a natural person for 
personal, family, or household use. or a 
participation interest in such loans. A 
loan relationship was defined as an 
outstanding loan, a line of credit, or a 
previous loan and a reasonable 
expectation of a renewal of a (ending 
relationship based on the usual and 
customary activities and needs of the 
borrower. One commenter expressed 
concern that the language of the 
proposed regulation does not expressly 
require the loan relationship to be more 
than de minimis . The Board takes this 
opportunity to state that it will expect 
associations to issue and maintain 
demand accounts only under 
circumstances that indicate that there is 
a bona fide loan relationship. The final 
regulation merely references the 
statutory authority of Federal 
associations to issue demand accounts 
but retains the interpretations of the 
terms "business, corporate, commercial 
or agricultural loan" and "loan 
relationship." In accordance with the 
suggestion of one commenter, the Board 
has determined to include a finnnee 
lease as an outstanding loan for 
purposes of { 545.12(b). 

The final regulation omits the 
authorization in the proposal for Federal 
associations to issue NOW accounts, 
since associations may offer NOW 
accounts pursuant to their authorization 
to issue savings accounts. The Board's 
interpretation of the statutory eligibility 
provisions for NOW accounts, which 
now extend to the deposit of public 
funds by a unit of a Federal. State or 
local government pursuant to section 
706 of the DIA. is found in 5 526.1(7) in 
the final rule. 

Depositaries, Fiscal Agents and 
Suretyship 

Proposed § 545.1-5 combined an 
existing regulation regarding public 
deposits and suretyship with one 
concerning the authority of Federal 
associations to act as depositaries and 
fiscal agents of the United States 
Government. The substance of both 
regulations was unchanged by the 
proposal. In response to a comment. 

S 545.16(c) of the final regulations has 
been clarified to provide that Board 
approval is not necessary in order for an 
association to serve, subject to 


regulation of the U.S. Treasury 
Department, as a depositary for Federal 
taxes, as a Treasury tax and loan 
depositary, or as a depositary of public 
money and fiscal agent of the 
Government. The proposal specifically 
requested comments on the authority of 
Federal associations to ad as surety 
under proposed { 545.1-5(b)(3). 
particularly in regard to the procedures 
the Board should follow in reviewing 
requests to exercise this authority. One 
commenter suggested that associations 
be granted general authority to act as 
surety subject to the right of the Board 
to deny an association's application 
within ten days of receipt 

The Board is empowered by 12 U.S.C. 
1464(b)(2) to act by regulation or in 
writing to authorize Federal associations 
to be surety as defined by the Board. 
Under thf7 regulation m its proposed and 
existing form the Board had to approve 
individual suretyship applications. In * 
view of the Board's experience derived 
from reviewing such applications and 
the likelihood that the number of 
applications will begin to increase, the 
Board has decided to authorize Federal 
associations expressly to enter into 
suretyship agreements, provided such 
agreements meet conditions developed 
through the Board's review of individual 
applications. The Board's primary 
concern is the protection of the 
association in the event that it is called 
upon to discharge its role as surety. 

Accordingly, the Board has adopted 
S 545.103 which will govern the general 
suretyship activities of Federal 
associations. An association may act as 
surety subject to several restrictions. An 
association may enter into a suretyship 
agreement only if performance under the 
agreement would create an obligation 
authorized for investment by an 
association* The association's obligation 
under the suretyship agreement must be 
treated as a loan to its principal for 
purposes of Board regulations governing 
loans to one borrower and loans to 
affiliated persons. The association must 
maintain a security interest in qualified 
assets of its principal Qualified assets 
may consist of real estate or marketable 
securities. If real estate, a qualified 
person designated by the association's 
board of directors must submit a signed 
appraisal showing the value of the 
property to be at least 110 percent of the 
association's obligation under the 
suretyship agreement In determining 
compliance with the 110 percent 
requirement the association must 
consider the value of prior mortgages, 
liens or other encumbrances on the 
property, except those held by the party 
for whose protection the suretyship 


agreement is made. If marketable 
securities, the association must provide 
for establishment and maintenance of 
the market value of the securities at a 
level at least equal to 110 percent of the 
association's obligation. When an 
association is required to meet its 
obligation under a suretyship agreement, 
the amount expended shall be treated as 
an extension of credit for purposes of 
percentage-of-assets limitations. Any 
pledge of assets by the association to 
secure its obligation must be made 
subject to the FSLiC right to purchase 
contained in ( 583.8-2. 

Funds Transfer 

The proposed regulations included a 
section affirming the broad authority of 
a Federal association to transfer both Ms 
own funds and those of its customers. 
One commenter requested that the 
regulations include specific references 
to methods by which associations may 
effectuate transfers of their own funds. 
While Ihe final regulation does not refer 
to an association's transfer of its own 
funds, the Board believes that an 
association may employ any mechanism 
or device conforming with applicable 
laws and established commercial 
practice with respect to its own funds 
under its incidental authority. 

Net Worth Certificates 

The proposal included new provisions 
regarding the issuance of stock and net 
worth certificates. The net worth 
certificate provision is retained in the 
final regulation along with an existing 
regulation concerning the issuance of 
mutual capital certificates. The issuance 
of stock, of course, is authorized by the 
charter of a stock association. 

Collateralization of Deposits 

The proposal included the elimination 
of the current prohibition on 
collateralization of savings deposits by 
Federal associations. Collateralization 
would be permitted provided that the 
collateral was subject to purchase by 
the FSLIC, pursuant to S 563.8-2, within 
thirty days of a notification of an 
association's default on the obligation, 
at a price to be set by sale or other 
means. The FSLIC right to purchase 
would not extend to liquid assets, as 
defined in 12 CFR 523.10. or to assets 
which would be liquid but for their 
remaining term to maturity. Proposed 
S 583.8-2 would apply to security given 
for Eurodollar deposits, borrowing, and 
savings deposits. Three commenters 
approved of the elimination of the 
prohibition on collateralization of 
savings deposits. One expressed the 
view that it would improve the ability of 
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Federal associations to attract deposits 
from entities acting in a fiduciary 
capacity. Another commenter supported 
proposed } 563.8-2 but suggested that 
the thirty-day period for FSUC to 
exercise its right to purchase collateral 
be reduced to ten business days, based 
on a concern that the longer period 
could have an impact on the price an 
association would receive for collateral 
it had to sell. 

The final regulation governing the 
authority of Federal associations to 
borcow and to give security eliminates 
the prohibition on collateralization of 
savings deposits and provides express 
authority for such activities, deleting the 
existing requirement of authorization by 
charter or in writing by the Board. The 
FSUC right to purchase is adopted as 
proposed, and will also apply to 
collateral used by a Federal association 
to meet its obligation under a suretyship 
agreement. Upon consideration the 
Board has concluded that the protection 
of the insurance fund requires that the 
FSUC continue to be permitted to have 
30 days to exercise a right to purchase 
collateral that is not liquid or actively 
traded in organized markets. 

Borrowing From State-Chartered 
Centro! Reserve Institutions 

Both the existing and proposed 
regulations include a section concerning 
borrowing from a state-chartered central 
reserve institution, including a state 
mortgage finance agency. This provision 
is deleted by the final amendments. The 
restrictions on borrowing from state 
mortgage finance agencies are contained 
® 12 U S.C. 1464(b)(3). with the 
exception of proposed $ 545.4-1 (e), 
which is a matter which is within the 
authority of the state mortgage finance 
agency. Federal associations will 
continue to be subject to the express 
provisions of the statute. The Board 
views borrowing from state-chartered 
central reserve institutions as an aspect 
of a Federal association's general power 
to borrow, contained in 12 U.S.C. 

1464(b)(2) and implemented by § 545.20. 

Remote Service Units 

The Board did not propose changes in 
j ^niote service unit (RSU) regulation, 
but received two comments concerning 
J ls 8cc tion. One commenter suggested 
that the definition of an “RSU account" 
should be expanded to include demand 
•ccounti. The Board has adopted this 
^Sg^stion and has also provided that 
a . n m ®y not be used to open a 
1 e,Tfin d account. Another commenter 
^pressed several concerns about the 
curreni regulations. The commenter 
, that the regulation precluded the 
se of personal security identifiers 


(RSIs) other than a personal 
identification number. The Board does 
not regard the regulation as prohibiting 
the use of other identification 
techniques. The final regulation does 
retain the prohibition on the use of a 
passbook as a PSL The commenter 
requested that nonautomated telephone 
transfer systems be exempted from the 
requirement that an accountholder not 
be required to disclose a PSI to another 
person. The Board notes that this type of 
transaction is not subject to the RSU 
provision. The commenter also 
suggested changes in the provision of 
security for RSUs. The Board believes 
that the current regulation provides 
appropriate guidance and procedures for 
Federal associations. In response to a 
comment, the Board has clarified 
i 545.140(f) by providing that a Federal 
association may share an RSU 
controlled by a party not subject to 
examination by a Federal regulatory 
agency if that party agrees that the RSU 
is subject to examination by the Board. 
The final regulation also deletes the 
provisions regarding service charges 
and bonding because the Board believes 
there i| no need to address these 
matters by regulation. 

Passive Trusts 

The proposal included an amendment 
to $ 545.17-1 authorizing Federal 
associations to act as trustees having no 
active fiduciary duties, without 
obtaining Board approval under 12 CFR 
Part 550. provided that state law 
permitted other financial institutions to 
act in such a capacity. The Board 
regards this authorization to be incident 
to its power under 12 U.S.C. 1464(n)(l] to 
grant full trust powers to Federal 
associations. The Board received three 
comments supporting this proposal, and 
adopts the amendment as proposed. In 
accordance with this amendment. 

Federal associations in Puerto Rico may 
act as trustees for IRA-type accounts 
established under Puerto Rican law. 

Issuance of GNMA-guaranteed, 

Mortgage Backed Securities 

The proposal included the existing 
section concerning the authority of 
Federal associations to issue and sell 
GNMA-guaranteed mortgage-backed 
securities. One commenter suggested 
that the provision be extended to apply 
to FNMA-guaranteed mortgage-backed 
securities. The final regulation deletes 
the existing section, since broad 
authority for Federal associations to 
deal in loans and to issue securities 
includes the issuance and sale of GNMA 
securities and the marketing of FNMA 
securities. 


Correspondent Services 

The correspondent services regulation 
was unchanged in the proposal. The 
Board received one comment suggesting 
that the regulation authorize 
associations to receive interest bearing 
as well as noninterest-bearing deposits 
from correspondent institutions. In the 
final rule this provision has been 
deleted. The Board regards the HOLA as 
providing the implied authority for a 
Federal association to provide to other 
parties, primarily other depository 
institutions, services it would be 
authorized to generate in-house for itself 
in the course of its regular business. The 
Board also notes that two aspects of 
correspondent services have been 
expressly authorized by the DLA. 

Federal associations may accept either 
interest-beanng deposits, which may 
now be made by other Federal 
associations pursuant to Section 323 of 
the DIA (12 U.S.C. 1464(c)(1)(G)), or 
noninterest-bearing demand deposits 
pursuant to Section 312 of the DIA (12 
U.S.C. 1464(b)(1)(A)). The Board has 
also deleted the provisions of previously 
existing $ 545.9-2 which expressly 
permitted maintenance of accounts at 
institutions subject to state deposit 
insurance programs in conjunction with 
a correspondent relationship. This 
authority is inherent in the authority to 
maintain correspondent relationships. 

Investment Powers 

Real Estate Loans 

Section 322 of the DIA provides that 
Federal associations may make "[l|oans 
on the security of liens upon residential 
or nonresidential real property" subject 
to a forty percent-of-assets limitation for 
investments in nonresidential real 
property. In implementing this provision, 
the Board proposed to define the terms 
"residential real estate" and 
"nonresidential real estate." to revise 
other definitions pertaining to real 
estate lending, and to reorganize and 
consolidate many of the remaining real 
estate lending regulations. The Board 
also proposed to retain the existing 
loan-to-value ratios, notwithstanding 
their deletion from the statute, for 
reasons of safety and soundness, but 
requested comment on whether the 
ratios were necessary. The Board furtner 
requested comment on whether a loan 
on the security of an interest in a time- 
share unit should be considered a real 
estate loan in those instances where 
state law gives the owner a fee simple 
interest in the real estate comprising the 
unit. The proposal included a Board 
ruling that would allow Federal 
associations to receive a portion of the 
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interest on a loan in the form of a share 
of the income generated by the security 
property. The proposed ruling would 
have clarified those situations In which 
an association would be permitted to 
participate in the loan with a borrower 
without acquiring an equity interest in 
the security property. The proposal 
further made several other minor 
changes and generally solicited 
comment on all aspects of the Board's 
real estate lending regulations. 

Definitions 

In the final amendments, the Board 
hus adopted the proposed definitions 
essentially unchanged, and has 
renumbered several sections to reflect 
the deletion of other definitions. 
"Residential real estate" (or "residential 
real property") is defined substantially 
the same as in section 5(c)(6)(A) of the 
HOLA (12 U.S.C. 1464(c)(6)(A)) and 
includes homes, multi-family dwellings, 
combinations of either of these and 
business property, farm residences, 
combinations of farm residences and 
commercial farm real estate, or property 
that will be improved by the 
construction of such structures. 
"Nonresidential real estate" (or 
"nonresidcntial real property") includes 
all other real estate. 

Residential real estate includes "real 
estate used for primarily residential 
purposes other than a home (but which 
may include homes)." and 
"combinations of such real estate and 
business property involving only minor 
business use." This language includes 
those types of real estate that were 
defined in the previously existing 
regulations (12 CFR 541.16) as "other 
dwelling units." such as multi-family 
dwellings, structures (or parts thereof) 
designed or used as fraternity or 
sorority houses which include sleeping 
accommodations for students at a 
college or university, structures used 
primarily for living accommodations for 
students, employees, or staff of a 
college, university, or hospital, or for a 
nursing home or convalescent home. In 
light of the broad definition of 
residential real estate, the Board 
believes that the definition of "other 
dwelling unit" is no longer necessary 
and for that reason has deleted it from 
Part 541. 

The amendments also revise 5 541.3, 
"Combination of residential real estate 
and business property involving only 
minor or incidental business use" to 
reflect the deletion of the term "other 
dwelling unit" from the regulations. The 
substance of this definition has not been 
changed, but the Board has amended it 
to state that no more than twenty 
percent of the total "appraised" value of 


the property may be attributable to 
business use. This change makes clear 
that for such combinations of real estate 
the proper measure is the appraised 
value, rather than some other figure 
such as the income generated by the 
property. The amendments also adopt 
several other minor definitional changes 
as they had been proposed. 

Authorization and General Provisions 

The authorization for Federal 
associations to make real estate loans. 

5 545.32(a). is in substance the same as 
in the proposal. A Federal association 
may originate, invest in, sell, purchase, 
service, or participate in real estate 
loans subject to the limitations of the 
HOLA and Part 545. The final 
amendments expressly include the 
brokerage and warehousing of loans 
within the authority to "otherwise deal 
in" real estate loans in order to clarify 
that such activities are permissible. The 
final amendments also incorporate into 
the general provisions for real estate 
loans the regulations pertaining to 
appraisals and initial repayments, 
formerly 12 CFR 545.&-5{a), 545.6-6 
(1962). The substance of these 
provisions is essentially unchanged and 
they have been moved in order to 
consolidate the general requirements 
that apply to all real estate loans into 
one section. 

In addition, the amendments allow an 
association to adjust the interest rate, 
payment, balance, or term to maturity 
on a real estate loan (other than a home 
loan secured by borrower-occupied 
property) to the extent permitted by the 
loan contract. The Board's most recent 
amendments to the real estate lending 
regulations imposed limitations on the 
adjustments that on association could 
make on any home loan. 12 CFR 545,6- 
2(a)(2) (47 FR 36812 (1982)). The final 
amendments provide that only those 
home loans that are secured by 
borrower-occupied property are subject 
to the regulatory limitations on 
adjustments which are discussed below. 
For all other real estate loans, 
adjustments are a matter to be 
negotiated and incorporated into the 
loan contract. The amendments also 
allow the receipt of interest in the form 
of a share of the appreciation of the 
security property or a share of the 
income generated from the property, as 
permitted by the new Board ruling at 
§ 555.19. 

Security Property 

The proposal enumerated three 
instances In which a loan would be 
considered to be secured by a lien on 
real estate. In conjunction with this 
issue the Board asked for comment on 


whether it would be appropriate to 
include within the real estate lending 
authority loans on the security of time- 
share units where under state law the 
borrower has a fee interest in the unit, 
rather than merely a right to use the 
property. Previously, loans on a time- 
share unit were authorized only as 
consumer loans. Most commenters 
supported this proposal, but suggested 
that the loans be allowed to the full 
value of the unit and all incidental 
benefits rather than the borrower's pro 
rata share of the market value of the 
real estate, as had been proposed. 

In the final amendments the Board 
has revised the prior regulation in order 
to make clear what is required for a loan 
to be secured by real estate. As adopted. 
S 545.32(c) provides that a loan will be 
considered to be secured by real estate 
Lf: (1) the security property is real estate 
under state law. (2) the association's 
security interest may be enforced as a 
real estate mortgage or its equivalent 
under state law. (3) the security property 
is capable of being separately 
appraised, (4) the association relies 
substantially on the real estate as 
primary security for the loan, and (5) if 
the security property is a leasehold or 
another interest for a term of years, it 
must extend or be subject to extension 
at the option of the association for at 
least five years beyond maturity of the 
loan. 

Under the revised regulation, an 
association may make a real estate loan 
on the security of a time-share unit if the 
security property is real estate under 
state law. This is broader than the 
proposed rule, which would have 
required a fee Interest. The Board 
believes that the proposed language was 
unnecessarily restrictive in excluding 
property interests other than a fee 
simple where the interests are real 
estate and extend for at least five years 
beyond the maturity of the loan. By 
requiring that the security property be 
real estate that is capable of separate 
appraisal, the Board intends that those 
rights and benefits that do not constitute 
real estate interests but are included in 
the price of a unit are not to be 
considered part of the security property. 
To the extent that an association makes 
a loan, consistent with its applicable 
loan-to-value ratios, on the basis of a 
unit's purchase price, the part of the 
loan balance attributable to non-real 
estate factors may be made only as a 
consumer loan. The Board believes that 
this restriction is necessary because real 
estate loans, by statute, must be secured 
by real estate. Thus, any part of a loan 
that is used to finance any facilities in 
which the borrower's interest does not 
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|| humM the requirements of S 545.32(c) may 
I not be included as part of the real estate 

■ loan. 

I Ixxin to - Value Ratios 

The Board had proposed to retain 
I loon- to- value-ratio requirements for all 
I real estate loans but also requested 
I comment on whether the ratios are 
I necessary. Most commenters favored 
I the elimination of regulatory loan-to¬ 
ll value requirements so that Federal 
I associations could make real estate 
I loans as they deem prudent. After 
I considering the issue, the Board has 
I determined that loan-to-value ratios are 
I an important part of the underwriting 
I process and that they should be retained 
I in some form. The Board also believes, 

I however, that associations are capable 
I of establishing their own underwriting 
I standards, including their loan-to-value 
I ratios Accordingly, the Board has 
I deleted the regulatory loan-to-value 
I ratios for loans on the security of real 
I estate. In lieu of the former 
I requirements, the Board is requiring 
I associations to establish loan-to-value 
I ratios for real estate loans, subject to 
I certain conditions. 

The final amendments provide that at 
I the time of origination a real estate loan 

I may not exceed 100 percent of the 
appraised value of the security property. 

| ior to the expiration of the transition 
I period for these amendments, an 
I association’s board of directors must 
I establish loan-to-value ratios for all 
I types of real estate loans that it makes, 

I and the resolution adopting the ratios 
I must be included in the minutes of its 
I meeting An association may establish 
<he ratios at any percent of the initial 
appraised value of the security property. 
Momi? loans made on the combined 
tecunty of real estate and saving* 
accounts may be made in excess of the 
ratios adopted by the association if the 
PVc * ss secured by the funds in the 
| account and the funds belong to the 
borrower, his family members, or his 
1 employer The substance of this 
I exception derives from the former 
Provision on pledged-account loans. 12 
ho 545 (amended 47 FR 36612 

11982)). which has been deleted as 
unnecessary in light of these 
‘imenriment*. Loans originated in excess 
0 Patent of the property’s value 
flust comply wilh certain requirements. 

I ror home loans originated in excess of 
H r * lr |ety percent of the initial appraised 
I ,4 ue ' 4n association must obtain 

mort 8 a «e insurance for that part 
1 ^ the loan balance that exceeds eighty 
of the property’s value, in 
I dtUon, for all other loans on the 
I su.unty of real estate that are originated 
excess of ninety percent of value, the 


board of directors must review and 
approve each loan prior to its 
origination and the board's approval 
must be included in the minutes of its 
meeting. For purposes of determining 
compliance with the loan-to-value 
ratios, the amendments provide that 
“value” includes only the current 
appraised value of the real estate 
securing the loon. This effectively 
excludes other benefits that may 
constitute part of the market value of the 
real estate, such as in the case of a time- 
share unit. The Board believes that this 
limitation is necessary in order for the 
loan to be considered secured by real 
estate, which is required by 12 U.S.Q 
1464(c)(1)(B). 

The Board’s intent in amending the 
loan-fo-vaiue regulations is to provide 
associations with more flexibility in 
establishing their underwriting 
standards, to the extent that they are 
consistent with sale and sound lending 
practices. The Board believes that the 
prior approval of each real estate loan 
(other than a home loan) originated in 
excess of ninety percent, will enable the 
directors to evaluate the prospective 
loan, thereby ensuring that the security 
property and the income generated by it 
will be sufficient to protect the 
association's financial interest. The 
requirement for private mortgage 
insurance on home loans allows 
associations to make loans with high 
loan-to-value ratios, yet also provides 
protection against the increased risk of 
default that is associated with such 
loans. Statistically, home loans for 
which a borrower has little or no equity 
in the security property have a greater 
incidence of default than do loans for 
which the borrower has some equity at 
stake. 

The final amendments further provide 
that the loan-to-value ratios established 
under these amendments may not 
exceed 100 percent of the value of the 
security property. If an association 
originates a loan secured by real estate 
In excess of 100 percent of the property's 
value, the excess portion must be made 
under another source of an association's 
investment authority, such as that 
conferred by 12 U.S.C. 1464(c)(1)(R) to 
make unsecured loans. Such a loan 
would, of course, also require prior 
approval of the association's directors. 

Subsequent to origination, the loan-to- 
value ratio on a home loan may increase 
above 100 percent of the appraised 
value of the security property if the 
increase is due to an adjustment 
authorized by paragraph (c) or (e) of 
S 545.33. The loan-to-value ratio may not 
exceed 125 percent as a result of such an 
adjustment unless it does so pursuant to 


paragraph (e)(2)(i) of § 545.33. or unless 
the loan contract provides for payment 
adjustments at least once every five 
years, beginning not later than the tenth 
year, that are sufficient to amortize the 
loan over the remaining term. This is 
unchanged from the previous 
regulations. For all other loans on the 
security of real estate, the loan-to-value 
ratio may at no time exceed 100 percent 
as a consequence of any adjustments. 

Home Loans 

General. Section 545.33 of the 
regulations defines a home loan as one 
made on the security of homes, 
including a unit of a condominium or 
cooperative, combination of homes and 
business property, farm residences, and 
combinations of farm residences and 
commercial farm real estate, and states 
the applicable limitations. The existing 
maximum term of 40 years for a home 
loan has been retained, as has the 
requirement for semi-annual payments 
of interest, except as expressly 
authorized. Home loans must be repaid 
in semi-annual installments, except for 
those loans that are nonamortized f/*e., 
interest-only loans) or that are line-of- 
credit loans. Nonamortized loans, by 
their nature, require no repayments of 
principal until maturity and the Board 
has expressly excluded them in order to 
clarify its position with respect to 
questions that have arisen about 
repayment of principal on such home 
loans. 

In response to comments on the 
matter of repayments of principal the 
Board is amending the regulations 
pertaining to the loans on the security of 
farm residences and combinations of 
farm residences and commercial farm 
real estate. Borrowers that obtain such 
loans often receive their income on an 
annual basis concurrently with their 
crop sales. The Board behaves that 
associations providing services to this 
type of borrower should have the 
flexibility to structure the loan 
repayments to meet the ability of these 
borrowers to pay. Accordingly. $ 545.33 
expressly authorizes home loans to such 
borrowers to be repaid in at least 
annual installments. 

Section 545 33 of the final 
amendments states that a home loan 
may be fully amortized (principal 
payments made over the term of the 
loan), partially amortized (balloon loan), 
nonamortized (interest-only), or a line- 
of-credit loan (either open-end or 
closed-end). In addition, the loan 
contract may provide for negative 
amortization of a portion of the interest, 
or of all interest on a loan such as a 
reverse annuity mortgage Th i 
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substance of these provisions is 
unchanged from the Board's prior 
regulations. As provided in 
S 545.33(b)(3). an association may also 
receive part of the consideration for 
making a home loan in the form of a 
share of the property's appreciation 
since origination or a9 allowed by the 
Board ruling at i 555.19. 

Loan-to- Value Ratios , Section 
545.33(d) sets forth the loan-to-value 
provisions that are applicable to home 
loans. The regulation refers to § 545.32 
and states that at origination the ratio 
may not exceed that adopted by the 
association pursuant to 5 545.32. During 
the loan term the ratio may increase 
above the limits if the increase is due to 
an adjustment permitted by } 545.33 (c) 
or (e). The ratio may not increase above 
125 percent of the original value of the 
security property as a result of such 
adjustments, unless the increase is 
authorized by paragraph (e)(2)(i) of this 
section or unless the contract provides 
for subsequent adjustments that will be 
sufficient to amortize the balance over 
the remaining term. These provisions 
have been retained unchanged in 
substance from the prior regulations. 

The final amendments have also 
retained unchanged the provision 
authorizing associations to refinance a 
home loan if the loan balance exceeds 
otherwise applicable loan-to-value 
ratios due to adjustments made to the 
loan. 

Adjustments, in August 1982, the 
Board amended its real estate lending 
regulations by allowing adjustments to 
the terms of home loans subject to 
certain conditions. 12 CFR 545.6—2(a)(2) 
(47 FR 36612 (1982)). Although these 
regulations have been in efTect since 
August 16.1982. associations have had 
the option of using the regulations in 
effect prior to that date during the 
transition period, which was extended 
in (anuary 1983 to the later of June 30. 
1983 or the adoption of these 
amendments. Since August, the Board 
has had the opportunity to review these 
provisions and now believes that it is 
not necessary to apply these restrictions 
to loans made to developers and 
investors simply because the security 
property is a home. The adjustment 
limitations are most necessary when the 
loan is secured by the borrower's 
residence and. accordingly, the final 
amendments provide that only for such 
home loans must the adjustments to the 
interest rate, payment, balance, or term 
be made in compliance with the 
provisions of § 545.33(e). As before, an 
association may contractually impose 
further limits on its right to make 


adjustments and may decrease the 
interest rate at any time. 

The Board has retained the 
requirement that interest rate 
adjustments must correspond directly to 
the movement of an interest rate index 
or of an index that measures the rate of 
inflation or the rate of change in 
consumer disposable income. The final 
amendments also specify that the 
inflation or consumer income index may 
be either a regional or national index, in 
order to be consistent with the similar 
provision in paragraph (e)(2) of the same 
section. In addition, the rate may be 
increased pursuant to a formula or 
schedule in the loan contract that 
specifies the amount of the increase and 
the time at which it may be made. The 
question has arisen as to whether an 
association may make a loan on which 
the interest rate may be Fixed for an 
initial period (typically below market 
rates) and. following that period, 
adjusted periodically to correspond to 
the movement of an index. In this case, 
the amount of the increase set forth in 
the loan contract is the difference 
between the initial rate and the index 
value (or some other value determined 
with reference to the index) at the end 
of the initial period. In substance, such a 
loan is nothing more than a combination 
of a formula or schedule of adjustments 
with adjustments that correspond to the 
movement of an index. Accordingly, an 
association may make such a loan if 
each type of adjustment complies with 
the applicable regulatory restrictions. 

Under the former regulations for 
adjustable mortgage loans. 12 CFR 
545.6-4(a)(1982), an association was 
required to adjust the interest rate by 
calculating the difference between the 
initial index value at origination and the 
index value at the adjustment date, and 
adding or subtracting that difference to 
the initial loan interest rate. An 
association may continue to use this 
method of calculation if it desires to do 
so for any reason, such as for facilitating 
sale in the secondary market. The 
amendments, however, require only that 
the change in the loan interest rate 
correspond directly to the movement of 
the index. 

The remaining limitations on 
adjustments to home loans are in most 
respects unchanged from the proposal 
and the prior regulations. Section 
545.33(e)(2) has be$n amended by 
including a provision pertaining to line- 
of-credit loans. Under the amendments 
of August 1982, a Federal association 
may make line-of-credit loans secured 
by a lien on a home. Adjustments to the 
payment or balance of a home loan that 
did not reflect an interest rate 


adjustment, however, could only be 
made in two specified instances. 
Furthermore, an association must give 
notice of any adjustments to the rate, 
payments, balance, or term. These 
provisions have hindered the ability of 
Federal associations to make line-of* 
credit loans on the security of a home. 

As amended, the final regulations 
provide that adjustments to the payment 
or the balance that do not reflect an 
interest rate adjustment also may be 
made if the adjustments reflect an 
advance taken by a borrower under the 
line of credit. Where a borrower draws 
funds under an open-end line-of-credit 
loan secured by a home, the outstanding 
balance and the payments needed to 
repay the loan within the amortization 
period must necessarily change 
correspondingly. The amendments 
simply allow such adjustments in order 
to facilitate these types of loans. 

In this context, the Board is also 
amending i 545.33(e)(4), regarding notice 
of adjustments, to provide that notice of 
an adjustment to the payments or 
balance need not be given if the 
adjustment reflects an advance taken by 
a borrower under an open-end line-of- 
credit loan. Similarly, notice of a change 
in the interest rate and any resulting 
changes in the payment need not be 
given on such a line-of-credit loan. Such 
loans would, of course, continue to be 
subject to Truth in Lending regulations, 
12 CFR 226.1-226.29 (1982) and the 
Board's disclosure requirements. 

The final rule also relocates two 
provisions that had formerly been 
included within the section limiting 
adjustments on home loans. Under 
$ 545.32(b)(3) of the final amendments, 
the Board allows associations to make 
shared appreciation loans and to take as 
part of their consideration on any real 
estate loan a share of the income from 
the property, as permitted by the Board 
ruling at $ 555.19. Because this provision 
contains no limitations on an 
association's authority, as do the other 
provisions pertaining to home loans, the 
Board believes that it should be 
incorporated as part of the general 
provisions in { 545.32 which apply to all 
real estate loans. The final amendments 
have also included the authorization for 
deferral and capitalization of interest on 
a home loan with the other general 
provisions regarding amortization on a 
home loan. This provision applies to all 
home loans and thus should no longer 
be included with limitations on 
adjustments that apply only to loans 
secured by borrower-occupied property. 

Disclosure . In August 1982, the Board 
revised its real estate lending 
regulations and made the disclosure 
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provisions applicable to all home loans. 
12 CFR 545.6~2(a)(7) (47 FR 36612 (1982)). 
Prior to that time the disclosure 
requirements for home loans applied 
only to specific types of adjustable 
mortgage instruments. A number of 
comrnenters have suggested that these 
disclosures mandated by the August 
amendments are unnecessary for 
standard fixed-rate mortgages and that 
they are unworkable in practice. Since 
the most recent amendments, the Board 
has had the opportunity to assess this 
issue and has decided to revise further 
the disclosure requirements. 

Under the final amendments, 
disclosures must be given only for home 
loans that are secured by property 
occupied or to be occupied by the 
borrower. In addition, the amendments 
provide that for a standard fixed-rate 
loan an association need only disclose 
information about loan provisions 
pertaining to a due-on-sale clause, 
prepayment penalty, late charge, and 
escrow account The remaining 
disclosure requirements, which are 
substantially the same as in the August 
ampndments, apply only to adjustable 
home loans. 

The Board believes that the full 
disclosures formerly required for all 
home loans are not necessary for 
standard fixed-rate home loans. 'Hie 
general public is more familiar with this 
type of instrument and is more likely to 
understand the manner in which it 
works. Furthermore, much of the 
information required to lie disclosed 
about fixed-rate loans under the prior 
regulations is also included in the Truth 
m Lending disclosures that Federal 
associations provide in compliance with 
Regulation Z (12 CFR 228.1-228.29 
11962)] The Board believes that as a 
result of these changes, applicants moat 
in need of the protection afforded by 
mandatory disclosure—those whose 
homes are to be used as security—will 
receive it. while associations will be 
«ble to establish their own disclosure 
practices with regard to other 
applicants, such as investors and 
developers. This will also ease the 
administrative burden on associations 
somewhat by reducing the number of 
applicants that must receive the 
disclosures. 

d// Home Loans Secured by 
^iwcr-Occupied Property. Under the 
Lnal amendments there are two 
categories of information that must be 
disclosed: that which is required for all 
uome loans secured by borrower- 
occupied property, and that additional 
formation which is required for 
adjustable loans (/.e., any loan other 
^ an one that is fully amortizing and on 


which the interest rate, balance, term, 
and the amount of the payments are 
fixed). Under the first category an 
association must disclose the existence 
of a due-on-sale clause in the loan 
contract and the rights of the 
association under the clause. In a 
separate resolution, the Board is also 
adopting a new Part 591. which 
implements section 341 of the DIA and 
governs the use of a due-on-sale clause 
(See Res. No. 83-242; April 28.1983). 

Late charges and prepayment 
penalties also are in the first category of 
information. The Board has amended its 
regulations to allow an association, 
subject to certain conditions, to impose 
such a charge or penalty as provided in 
the loan contract [See S 545.34 of these 
amendments). The Board believes that 
in the absence of substantive limits on 
the authority to impose these charges an 
association should disclose to the loan 
applicants the substance of the 
contractual provisions authorizing the 
charges or penalities. Such disclosure 
must include the amount of the charge or 
penalty or. if the amount may not be 
determined at the time of disclosure, the 
manner in which the charge is to be 
calculated. 

If the penalty or charge may vary— 
/.<?., is to be calculated on the basis of 
the movement of an index—an 
association must also disclose a 
reasonable estimate of the minimum and 
maximum amounts that may be 
assessed for a loan of the same type and 
comparable initial principal balance as 
that of the borrower. By this the Board 
intends that a prospective borrower 
should have an understanding of the 
possible magnitude of the penalty that 
may be incurred on prepayment of the 
loan. If there it no limit in the loan 
contract as to the maximum penalty that 
may be assessed, the disclosure must 
state that there is no limit and that the 
penalty may increase to any degree 
allowed by the index. The Board is 
aware that where a loan contract 
includes an interest-rate-sensitive 
prepayment penalty it is not possible 
beforehand to state precisely the 
amount of the penalty that may be 
assessed Accordingly, the regulation 
permits the use of reasonable estimates 
and an association may comply with 
this requirement by providing an 
example of the size of the increases that 
may occur under the penalty provision 
for a comparable loan. 

The final information that must be 
disclosed under this first category 
concerns escrow payments. The former 
provisions. 12 CFR 545.8-4(b) (47 FR 
36612 (1982)), specified in detail the 
limitations applicable to such accounts. 


and largely restated the provisions of 
the Real Estate Settlement Procedures 
Act of 1974 (12 U.S.C 2601-2617) 
(“RKSPA"). The Board proposed to 
simplify this regulation by only 
referencing the requirements of RESPA. 
In the final amendments the Board has 
decided to remove the substantive 
provisions pertaining to escrow 
accounts, allowing such matters to be 
governed by the loan contract, and in 
their place require a more detailed 
disclosure about the accounts. Of 
course, associations will remain subject 
to the requirements of RESPA in 
addition to the Board's regulations and. 
if consistent with that statute, may 
require escrow accounts to the extent 
agreed to in the loan contract 

If the loan contract requires escrow 
accounts, the association must disclose 
this fact. It must also disclose the 
purpose served by the accounts (/.<?.. 
what the funds are used for), how the 
amount of the escrow payment is 
determined, and the rights of the 
association in the event that the 
borrower fails to make the escrow 
payments (/.<?., the right to deduct the 
amounts from the monthly payment). 
The Board believes that the provision of 
this information will adequately apprise 
the applicant of the amount and types of 
payments that must be held in escrow. 

In light of this disclosure and the 
provisions of RESPA. the Board believes 
that the existing provisions on escrow 
accounts are no longer necessary and 
for that reason has deleted them. 

Adjustable Home Loans . The second 
cateogry of information that must be 
disclosed applies only to home loans on 
the security of borrower-occupied 
property that are adjustable in some 
way. The amendments exclude from this 
requirement those loans that are fully 
amortizing, and on which the interest 
rate, balance, payments, and term are 
fixed at origination. The information 
requiredfto be disclosed under this 
paragraph is substantially the same as 
under the August 1982 regulations. The 
Board has made some amendments, 
however, to clarify further the disclosure 
requirements and to make them 
consistent with the remaining disclosure 
provisions. 

Under the disclosure regulations 
adopted in August 1982, an association 
was required to disclose a “description 
of all contractual contingencies under 
which the loan may become due or 
which may result in a forced sale of the 
home." This language caused some 
uncertainty about exactly what 
information must be disclosed. As a 
result, there has been a lack cf 
uniformity in the types of information 
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being received by prospective 
borrowers. The final amendments 
clarify this language by excluding from 
this requirement the standard default 
provisions that arise “from the 
borrower’s breach or nonperformance of 
an obligation under the loan contract or 
mortgage.** The Board believes that 
compliance with this provision will not 
be unduly burdensome because mo9t 
mortgage instruments contain relatively 
few such provisions. For example, this 
paragraph would require disclosure of 
provisions in a contract for a reverse 
annuity mortgage under which the 
outstanding loan principal may become 
due and payable as a result of the 
borrower’s death, upon maturity of the 
loan, or upon a failure to maintain the 
security property. 

The prior regulations also required 
disclosure of how an association 
“establishes an amortization schedule 
for the loan”. In attempting to comply 
with this requirement, some associations 
hove provided borrowers with such 
information as a mathematical formula 
according to which the loan amortizes. 
This clearly conflicts with the general 
requirement that the information must 
be in plain language and must convey an 
understanding of how the loan provision 
operates. To clarify this matter the 
Board has amended the wording of this 
provision. Thus, an association must 
disclose how the amount of the payment 
relates to. and is determined by, the 
initial balance, the interest rate, and the 
term to maturity. The Board intends that 
the concept of amortization, not the 
mathematics of it. be disclosed so that 
the borrower will understand generally 
that the monthly payment depends on 
the other factors. To the extent that 
adjustments to any of the factors affects 
the amortization of the loan, that effect 
should also be explained. The provision 
requiring disclosure of the proportion of 
each payment that is credited to interest 
ha9 been deleted from the second 
category of information because the 
requirement pertains generally to all 
types of loans, not just adjustable loans. 

Timing. Under the August 1982 
amendments, the disclosures were 
required to be given M |p)rior to accepting 
an application for a loan.** Because this 
language has proven susceptible to 
varying interpretations, the final 
amendments clarify the time at which 
disclosures must be given. The 
disclosures must now be given within 
three business days after receipt of a 
written application. By adopting this 
time frame, the Board intends that 
borrowers will receive adequate 
information about their loans before 
becoming obligated on the loan contract. 


In addition, this time frame will make 
compliance with the disclosure 
requirements less burdensome because 
associations will be able to provide the 
information within the same maximum 
time limit, three days, as is required for 
most mortgage loans under the Truth in 
Lending regulations, 12 CFR 226.1-226.29 
(1982), to which associations are elso 
subject. The Board does not intend to 
require unnecessary duplication of 
disclosure material. Accordingly, if 
information given in compliance with 
some other authority conveys the 
information required by the Board, it 
may be considered as part of the 
Board's disclosure if given within the 
required time frame. 

One issue raised in the comments was 
whether purchased loans must conform 
with the Board's disclosure 
requirements. Purchased loans may be 
originated by lenders not subject to 
disclosure requirements or subject to 
different disclosure requirements. It has 
long been the view of the Board that a 
Federal association may puchase only 
those loans that it may make itself. 
However, in order that the Board's 
disclosure requirements do not hinder 
an association's ability to participate in 
the secondary market, the Board has 
decided to permit an association to 
purchase home loans without regard to 
compliance with the Board's disclosure 
requirements for loan originations in 
certain circumstances. 

The final amendments provide that 
the disclosures must be provided for 
loans originated by Federal 
associations, for loans purchased from 
an affiliated entity, and for loans 
purchased under a business 
arrangement to purchase loans not yet 
^originated. The Board believes that this 
provision will allow associations to 
participate in legitimate secondary 
market transactions without creating the 
risk that they will circumvent the 
disclosure requirements by purchasing 
their loans from entities not subject to 
the Board's regulations. 

As noted in S 545.3, the home lending 
provisions are subject to the transition 
period stated in { 545.33(f). The Board is 
establishing this separate transition 
period, which closes contemporaneously 
with the period stated in S 545.3. in 
order to prevent any confusion that may 
arise from the overlap of a transition 
period for the most recent amendments 
to the home loan provisions. 

Fifective August 16,1982. the Board 
substantially amended its home lending 
regulations (12 CFR 545.6-2{a) (47 FR 
36612)), and provided that between that 
date and December 31,1982 Federal 
associations could make home loans 


pursuant to either the August 
amendments or the home lending 
regulations as constituted prior to that 
date. (12 CFR 545.6-2(a). 545.6-4. 545.6- 
4a. 545.6-b (1982)). The Board 
subsequently extended this transition 
period to the later of June 30.1982. or 
final Board action on these amendments. 
Board Resolution No. 83-42 (48 FR 3584 
(1983)). 

These amendments become effective 
on May 26,1983. Until that date 
associations may. or may commit to. 
make, purchase, participate, or 
otherwise deal in home loans pursuant 
to either the regulations as they were 
constituted prior to August 16.1982 (12 
CFR 545.6-2(a), 545.6-4, 545.64a, 545.6- 
4b (1982)) or the regulations as amended 
effective August 16,1962. (12 CFR 545.6- 
2(a) (47 FR 36612)). As of May 26.1983. 
and until December 31,1983, an 
association may. or may commit to. 
make, purchase, participate, or 
otherwise deal in home loans pursuant 
to either the regulations as constituted 
prior to August 18,1982. (12 CFR 545.6- 
2(a), 545.64, 545.64a 545.64b (1982)). 
or these amendments. (12 CFR 545.33) 
The home lending regulations that 
became effective on August 18.1982 (12 
CFR 545.B-2(a) (47 FR 36612)) have been 
subsumed into these amendments and 
the authority to make home loans 
pursuant to the August amendments 
shall cease as of May 26.1983. 

General Provisions for Loans Secured 
by Owner-Occupied Home 

In the final amendments the Board 
has adopted a new { 545.34, 

“Limitations for home loan**secured by 
borrower-occupied property," which 
concerns due-on-sale clauses, late 
charges, loan payments, and 
prepayment penalties for such loans 
The substance of these provisions had 
formerly been part of the proposed 
$ 545.6-7. which also included 
provisions regarding initial fees and 
charges, loan contract provisions, 
escrow accounts, and appraisal. As part 
of its efforts at deregulation, the Board 
has deleted a number of these 
provisions as being unnecessary, and 
has moved others to more appropriate 
sections of the regtilations. 

The Board has deleted from the 
proposed i 545.6-7 paragraph (a), 
pertaining to initial fees and charges, 
parts of paragraph (b). pertaining to loan 
contract provisions, escrow accounts, 
late charges, and loan payments. In the 
final amendments the Board has 
replaced much of the substantive 
provisions on escrow accounts, late 
charges, and prepayment penalties with 
expanded disclosure requirements. (See 
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( 54533(f) of these amendments). As 
explained above, the Board believes 
that the increased disclosure obviates 
the need for most of the substantive 
limitations in the prior regulations. The 
Board has. however, retained some of 
the limitations on late charges and 
prepayment penalties, and* in a separate 
resolution, has adopted a new Part 591, 
which pertains to due-on-sale clauses 
[See Res. No. 83-242; April 28.1983). 

In essence, an association may 
include a provision in the loan contract 
imposing such a charge or penalty as a 
matter of negotiation with the borrower, 
provided it complies with certain 
requirements. For late charges the 
limitations are in substance unchanged 
from the previous regulations, with the 
exception that the association must 
comply with the disclosure requirements 
for borrower-occupied home loans. 

With respect to prepayment penalties, 
an association may impose a penalty if 
the loan contract provides for one and if 
the provision is disclosed pursuant to 
{545.33(f). If the interest rate on a home 
loan may be adjusted, an association 
may not impose a prepayment penalty 
within ninety days of notice of an 
adjustment. The Board believes that if 
an association may adjust the interest 
rate and payments on a home loan to 
keep pace with market rates of interest, 
the borrower should have a limited 
period following notice of the 
adjustment within which to prepay 
without penalty. On a traditional fixed 
rate mortgage instrument such a grace 
period would not be necessary, though 
disclosure of the penalty provision 
would be required. 

The final amendments also provide 
thatitm association may include a due- 
on-sale clause in its mortgage 
instruments. Section 341 of the D1A and 
the new Part 591, concerning preemption 
of state due-on-sale prohibitions, are 
also referenced. This reiterates the 
Board s long-standing position on this 
issue. 

Multi-Family Dwellings and 
Nonresidential Real Estate 

The D1A deleted the statutory 
requirement that loans on the security of 
Presidential real estate must be 
secured by a first lien, and allowed 
investment in such property to forty 
Percent of an association's assets. The 
Board implemented these changes on an 
interim basis and incorporated them into 
thp proposal. In the proposal the 
provisions pertaining to multi-family 
dwellings and nonresidential real estate 
loans were nearly identical, with the 
exception that construction loans for the 
lormer property were repayable within 
5l * years, and for the latter within five 


years. Because these types of loans are 
so similar, the Board has decided to 
consolidate the prior provisions into one 
section. Accordingly, the loan-to-value- 
ratio requirements for each of these 
types of loans may not exceed the limits 
established by the association's 
directors. If the loan exceeds ninety 
percent, however, it must also be 
approved by the directors. The loan 
term may not exceed thirty years, 
except that nonamortized loans (/>.. 
interest-only loans) must be repaid 
within five years. 

The final amendments have also 
changed from five years to six years the 
time within which construction loans on 
nonresidential real estate must be 
repayable, making the period the same 
as for multi-family dwelling construction 
loans. The amended regulation requires 
semi-annual payment of interest, except 
to the extent that the loan contract 
provides for negative amortization. The 
ratio of the loan balance to the initial 
appraised value of the property, 
however, may not exceed 100 percent as 
a result of any negative amortization. 
The provisions of fi 545.32 also apply to 
all loans made under this section. 

Loans To Acquire or Develop Real 
Estate 

The Board proposed to consolidate 
into one provision the investment 
limitations pertaining to loans for the 
acquisition on development of real 
estate, loans on the security of building 
lots and sites, and loans for the 
construction or rehabilitation of real 
estate. Previously, most of these 
provisions had applied only to loans on 
the security of residential real estate. 

In the final amendments these 
provisions apply to all loans on the 
security of real estate. In addition, the 
final amendments include a statement 
that the term "building lots and site' 4 
may include a lot on which a 
manufactured home will be located. The 
prior regulations were unclear about 
whether associations could make such 
loans secured only by the land on which 
a manufactured home was to be located. 
The amendments clarify this by 
allowing associations to make loans on 
the security of a manufactured home site 
to the same extent that they may make 
loans on the security of lots or sites to 
be used for the construction of homes or 
other structures. Any such loan must 
comply with the loan-to-value 
limitations adopted by the association 
and the maximum loan terms (15 years 
for lots on which the borrower will have 
his principal residence and six years for 
other lots), that are applicable to loans 
on lots and sites generally. 


With one change, the Board has 
adopted that part of the proposal that 
pertained to the maximum permissible 
loan terms for construction and 
rehabilitation loans, loans (other than 
for an individual residence) on the 
security of lots and sites, loans to 
finance the development of real estate, 
and combination loans. The 
amendments have deleted the 
provisions allowing extensions of the 
loan term for these loans, and have 
increased the length of the maximum 
terms by the amount of the extension 
formerly permitted for the respective 
types of loans. In order to provide parity 
for nonresidential real estate loans and 
multi-family dwelling loans, the Board 
has increased the maximum term for 
construction and rehabilitation loans on 
the security of nonresidential real estate 
from five to six years, as is permitted for 
loans for the construction or 
rehabilitation of multi-family dwellings. 

Combination Loans 

The Board had proposed to simplify 
the method required to be used in 
amortizing the outstanding principal 
balance by requiring calqulations to be 
made on a straight-line basis, rather 
than at a rate of lVfr percent. The final 
amendments adopt this part of the 
proposal unchanged. 

The proposal also would have 
required that the proceeds of any 
combination loan be repaid at the end of 
the third year following initial 
disbursement if the development or 
construction to be financed with the 
proceeds had not commenced by that 
time. The Board's intent in proposing 
this provision was to prevent 
associations from using their authority 
to make combination loans as a means 
of making loans for the acquisition of 
land with terms that would exceed the 
three years permitted for such loans. 

The Board has clarified this provision in 
the final amendments. It provides that 
for a combination loan that includes the 
acquisition of land, the loan contract 
must provide that any development or 
construction that is to be funded by the 
loan must commence no later than the 
end of the third year. If no development 
or construction is intended within this 
time, the loan is essentially equivalent 
to one for the acquisition of unimproved 
land and should be subject to the 
limitations for that type of loan. 

The proposed amendments would 
have required repayment within eleven 
years of combination loans for 
construction, inclusive of acquisition 
and/or development of land. The 
substance of the proposal was 
unchanged from the existing regulations. 
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but the Board has clarified the language 
somewhat to indicate that where the 
loan pertains to a single-family dwelling 
that is to be used as the borrower's 
principal place of residence, the 
maximum term may be forty years, 
which is the maximum term permitted 
for home loans, plus the period allowed 
by this section. 

Leeway Authority 

The proposed amendments made no 
substantive changes to an association's 
leeway authority to invest in 
nonconforming loans. The final 
amendments have deleted this provision 
from the Board's regulations. The Board 
believe* that the prior regulatory 
language, which in large part simply 
restated the provisions of 12 U.S.C. 
1464(c)(3)(C), is unnecessary* and that 
associations desiring to make such loans 
may simply refer to the statute, which 
was amended by the D1A by deleting 
section 1464(c)(3)(D). The Board has also 
included within the disclosure 
requirements a statement that an 
association making a home loan secured 
by borrower-occupied property must 
ulso comply with the applicable 
disclosure provisions. 

Insured and Guaranteed Loans; Home 
Improvement Loans 

In the proposal, the various regulatory 
provisions pertaining to investment in 
insured and guaranteed loans were 
consolidated into one section without 
substantive changes. In the final 
amendments the Board has condensed 
these provisions considerably in order 
to simplify them. Under § 545.38 an 
association may. without regard to any 
other limitations in Part 545. invest in 
any loan on the security of residential 
real estate if the loan is insured or 
guaranteed by an agency or 
instrumentality of the Federal 
government, or if it is insured or 
guaranteed by a state where either the 
full faith and credit of the state supports 
the insurance or guarantee, or the state 
program is approved by the Federal 
Home Loan Mortgage Corporation or the 
Federal National Mortgage Association. 
The Board believes that this amendment 
serves the some purpose as the prior 
provisions and is more easily 
understandable. 

The limitations on investment in loans 
guaranteed under the Farmers Home 
Administration (FmHA) Rural Housing 
Program are in substance unchanged 
from the prior regulations, though the 
final amendments delete the record¬ 
keeping requirement as being redundant. 
In addition, the provision authorizing 
investment in loans on the security of 


nonresidentiai real estate have been 
retained with no substantive changes. 

With respect to loans guaranteed 
under the Foreign Assistance Act of 
1961, the final amendments are 
unchanged in substance from the 
previous regulations, but have been 
condensed. The Board has deleted from 
the regulation the limitation on 
investment to one percent of assets. This 
investment restriction is stated in the 
statute and the Board believes that it 
need not be repeated in the regulations. 
Similarly, for home improvement loans 
the Board has simplified the regulation. 
12 CFR 545.42, by referring to the 
statutory authority. 12 U.S.C. 
1464(c)(l)(J). rather than repeating iU 
provisions. The Board's limitations on 
the authority to make these loons have 
been retained without change. 

The final amendments adopt the 
proposed regulation for loans on low- 
rent housing. 12 CFR 545.40, which is 
essentially the same as the proposal, 
with one minor change. The proposal 
had provided that no loan under this 
section may be made in excess of ninety 
percent of the appraised value of the 
security property. The final amendments 
change this by stating that no loan may 
exceed the loan-to-value ratios 
established by the association's 
directors. 

With* respect to community 
development loans and investments, 
and loans to and investments in state 
housing corporations, the final 
amendments have not changed the 
substance of the prior regulations. Each 
of these regulations has been condensed 
somewhat and refers to the statutory 
investment authority, rather than repeat 
it. The former provision pertaining to 
insured loans for title purchase has been 
deleted from the regulations in its 
entirety, because it simply repeated the 
provisions of 12 U.S.C. 1464(c)(1)(K). 

Board Ruling 

As part of the revisions to its real 
estate lending regulations, the Board 
proposed to adopt a new ruling that 
would clarify the extent to which a 
Federal association may participate 
with a borrower in the income generated 
by security property. As proposed, an 
association would be permitted to 
receive a share of the income from the 
security property if. in substance, it 
constituted no more than a portion of 
the interest received by the association 
in return for the use of its money. Most 
commenters favored such a ruling and 
some urged the Board to allow fuller 
participation (/.a., out-right ownership of 
the security property or participation as 
a joint venturer) with the borrower. As 
noted in the proposal. Federal 


associations lack statutory authority to 
acquire equity interests in real estate 
except in certain limited circumstances. 
For that reason the Board proposed, and 
is now adopting in final form, the 
limitation that any such participation 
must in substance constitute a part of 
the interest on the loan. 

In the final amendment, the Board has 
adopted the substance of the proposal, 
with some additions. An association 
may receive a share of the income from 
the property securing a real estate loan, 
regardless of the method of calculating 
the share, if the income "in substance 
constitutes no more than a part of the 
compensation received for the use of the 
association's funds." The Board 
considered specifying maximum 
percentages of interest that may be 
received in this manner, but believes 
that at this time it is best to require only 
that a "substantial" amount of the total 
interest received be calculated 
periodically as a percentage of the 
outstanding balance. The Board intends 
that interest received under this section 
should be considered as an addition or 
supplement to the periodic interest and 
should constitute no more than a small 
part of the total interest The Board does 
not intend that associations use this 
authority as a basis of calculating all. or 
a substantial part, of the interest 
received on a given loan. If. at a later 
time, it becomes apparent that specific 
limitations are necessary the Board will 
reconsider the issue. 

In light of the new authority to make 
commercial loans, the Board is 
incorporating additional provisions into 
the ruling that make it applicable to 
loans other than those secured by real 
estate. Thus, the final amendments 
provide that an association may receive 
interest calculated by reference to the 
income of a corporate borrower or some 
other measure of the venture’s success. 
The Board wishes to emphasize that, as 
a general matter, Federal associations 
lack the authority to acquire the stock of 
a corporate borrower. Thus, they may 
not receive such shares as a form of 
interest under this section. It would be 
permissible, however, to use the market 
value of the stock as a point of reference 
or as a measure of the success of the 
project in calculating a share of the 
borrower's income to be received as 
interest. Additionally, the Board 
believes that an association could 
receive and sell marketable contract 
rights (including stock warrants) 
consistent with this authority. An 
association could not. due to the 
absence of statutory authority to own 
stock, exercise such warrants or any 
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other contractual rights that it could not 
otherwise exercise. 

Manufactured Home Financing 

In the proposal, the Board requested 
comment on two significant changes to 
the existing regulations on 
manufactured home financing (12 CFR 
545.7-6 (1962). as amended at 47 FR 
10787. 36620 (1982)) designed to enhance 
the ability of Federal associations to 
invest in manufactured home chattel 
paper. 

One proposed change was the 
deletion of the requirement currently 
found in { 545.7-6(e)(2) that a Federal 
association may invest in conventional 
retail manufactured borne chattel paper 
only if the manufactured home is to be 
maintained as a residence of the owner 
(or beneficial owner) or the owner’s 
relative. The proposal stated the Board's 
belief that owner occupancy does not 
necessarily provide significant 
enhancement of the security afforded by 
manufactured home collateral. Some 
commenters noted that the proposed 
change would relieve a present 
competitive disadvantage of 
manufactured housing in the rental 
markets. Other commenters supported 
the proposal because it would enhance 
the success of manufactured housing 
pass through securities by eliminating a 
restriction on the make-up of underlying 
loan pools. After considering these 
comments, the Board believes 
elimination of the owner-occupancy 
requirement will foster the availability 
of alternative forms of housing, will 
promote the Board's policy of 
deregulation without significantly 
increasing risks to Federal associations, 
and will be consistent with the broad 
•tatutory authority for manufactured 
home financing in section 5(c)(l)(|) of 
the HOLA. The change is therefore 
adopted as proposed 

The second proposed change related 
to current 1545.7-6, which provides that 
a Federal association may invest in 
manufactured home chattel paper 
•ecured by property located outside the 
association's normal lending territory 
°nly if the seller of the paper retains a 
25 percent interest in each document 
evidencing a loan secured by the paper. 
The Board noted that this requirement 
affectively prevents Federal 
associations from investing in secondary 
market offerings of pass-through 
•acurities based on manufactured home 
loans, and proposed either to delete the 
requirement entirely or to impose 
substitute or alternate requirements 
relating to primary credit insurance, 
pool insurance (for pass-through and 
similar securities), investment-grade 
rating of secondary market securities, or 


any combination of these criteria. 
Commenters who addressed this 
proposal overwhelmingly supported 
elimination of the 25 percent retention 
requirement, although there was little 
agreement regarding whether substitute 
criteria should be adopted. Commenters 
disagreed on whether the Board should 
adopt all three criteria (primary credit 
insurance, pool insurance, and 
investment ratings), adopt only one or 
two of the criteria, or permit 
associations to choose which of the 
three criteria to satisfy in the case of 
particular chattel paper. From these 
comments the Board has determined 
that primary credit insurance might in 
some cases prove unduly expensive, and 
that safeguards identical or comparable 
to those proposed will be found in 
secondary market securities in the 
absence of regulatory requirements. In 
light of these considerations, the Board 
has decided to eliminate the 25 percent 
retention requirement and adopt no 
substitute requirements. The Board 
believes deregulation is most 
appropriate in cases where, as here, 
there is evidence that adequate 
safeguards will arise as the result of 
market discipline. 

Two commenters suggested that in 
connection with elimination of the 25 
percent retention requirement, the Board 
should make other changes to its 
manufactured home financing regulation 
to treat manufactured home loans more 
like loans on site-built homes. These 
suggestions included a higher. 95 percent 
loan-to-value ratio with a primary credit 
insurance requirement corresponding to 
that in the residential real estate 
regulations, and an elimination of the 
maximum twenty-year loan term 
requirement. Without addressing the 
desirability of these suggestions, the 
Board declines to adopt them at this 
time, believing that such major changes 
would more appropriately be considered 
at a later date after an opportunity for 
additional public comment. 

No comment was received on the 
Board's proposal to make a technical 
change in the language of the existing 
regulation to clarify that the ninety 
percent loan-to-value ratio applies to 
new homes; accordingly, the change is 
adopted as proposed. In addition, the 
cross-reference in paragraph (e)(2)(ii) of 
the proposed regulation to the 
residential real estate lending 
regulations has been corrected so that it 
has the same substantive effect as the 
cross-reference in the current regulation. 

Letters of Credit 

Although not conferred expressly by 
statute, the authority for Federal 
associations to issue letters of credit is 


implicit in at least two provisions of the 
Act and also flows from one preexisting 
statutory provision. Within the DLA one 
source of authority is section 325, which 
authorizes commercial lending activities 
for Federal associations. As discussed 
under "Commercial Loans" below. 
Congress intended to give Federal 
associations competitive parity (subect 
to percent8ge-of-assets limitations) with 
national banks with respect to the types 
of credit services they may provide to 
business customers. That national banks 
may issue commercial and standby 
letters of credit as an activity incidental 
to commercial tending is well 
established. See Border National Bank 
v. American National Bank , 282 F. 73 
(5th Cir. 1922). This same authority was 
therefore conferred on Federal 
associations by section 325. Another 
source of authority is the commercial 
real estate lending authority broadened 
by section 322 of the DLA. Implicit in the 
authority to make a real-estate-secured 
loan for commercial purposes is the 
authority to commit to extend such 
credit in the form of a letter of credit, 
and to provide standby letters of credit 
that facilitate the project being financed. 

A third source of authority for letters 
of credit predates the DIA. Since 1974, 
section 5(b)(2) of the HOLA has 
authorized Federal associations to "be 
surety as defined by the Board." That 
standby letters of credit are in fact used 
as a suretyship device is widely 
recognized by legal commentators 
although courts discussing this issue 
have given some emphasis to technical 
distinctions. Thus, section 5(b}(2) 
empowers the Board to authorize by 
regulation the issuance of standby 
letters of credit by Federal associations 
for the purpose of guaranteeing 
obligations of others. 

In its proposed rule, the Board set 
forth a new regulation authorizing 
commercial and standby letters of credit 
with general requirements regarding 
safe and sound practices that are 
comparable to those applicable to 
national banks. The requirements 
constitute prudent practice guidelines 
derived from case law and the 
Comptroller's experience in supervising 
letter-of-credit practices of national 
banks, and are equally relevant for 
Federal associations. Thus, each letter 
of credit must conspicuously state that it 
is a letter of credit, the undertaking of 
the issuer must be for a specified term 
and amount, the obligation to pay must 
be dependent only on presentation of 
confirming documents, and the account 
party must have an unqualified 
obligation to reimburse the issuer for 
payments made. 
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One of the few comments addressing 
the proposed letter of credit regulation 
suggested that the Board reconsider and 
clarify the applicable percentage-of- 
assets limitations, if any. for issuance of 
letters of credit. Under the proposal, the 
amounts of ail outstanding standby 
letters of credit would be included with 
commercial loans for purposes of the 
investment limitation under the 
commercial lending regulations. After 
careful consideration of the comments, 
however, the Board has decided to 
revise this rule to reflect better the 
investment authorities underlying letters 
of credit and the credit risks involved 

Under the final rule, a letter of credit 
will not be counted toward any 
investment basket until funds are 
actually advanced Thus rule is 
appropriate because no investment of 
assets actually occurs until funds are 
advanced. and it is consistent with the 
Board's treatment of loan commitments 
and loans in process under the final 
regulations. In addition, funds advanced 
pursuant to 8 letter of credit will not be 
counted toward a percentage-of-aasets 
limitation if the association has been 
fully compensated (/>.. paid in cash) by 
the account party. Finally, on 
association may allocate funds 
advanced under a letter of credit to the 
percentage-of-assets limitation for any 
loan authority that describes the type of 
credit extended For example, if credit 
extended under a letter of credit is 
secured by nonresidential real estate 
and conforms to the regulations on 
nonresidential real estate loans, it may 
be counted toward the forty percent-of* 
assets limitation in ft545.35(d). The 
Board believes this treatment is more 
consistent with the congressional intent 
underlying investment authority 
limitations in the HOLA, as it permits 
letters of credit to be categorized with 
other investments posing similar risks. 

Pursuant to a suggestion in the 
comments, the regulation has been 
amended to state specifically the 
authority to collateralize letters of 
credit, which was only implicit in the 
proposed regulation. 

Issuance of letters of credit brings 
many attendant risks. The treatment of 
standby letters of credit under the final 
regulation on loans to one borrower* 
discussed below, is designed to reduce 
the risk that an association may have 
too many letters of credit outstanding 
for one account party at one time. There 
is no limitation, however, on the total 
letters of credit an association may have 
outstanding at one time; the percentage- 
of-assets limitations are triggered only 
when funds are advanced. The Board 
notes that accounting rules require 


associations to disclose significant 
letter-of-credit commitments in notes to 
audited financial statements, and the 
Board is considering adding this 
information to regulatory reporting 
requirements. The Board believes that 
these factors will provide sufficient 
inducement for Federal associations to 
follow prudent guidelines tn issuing 
letters of credit and making other off- 
balance-sheet commitments: however, 
industry practices in this regard will be 
closely monitored in the coining months 
in case further regulatory restrictions 
should be appropriate. 

Consumer Loans 

Section 329 of the D1A expands the 
consumer lending authority to include 
loans reasonably incident to personal, 
family, or household purposes. The 
legislative history specifically indicated 
that this authorization is intended to 
include inventory and floor planning 
financing to facilitate the purchase by 
consumers of retail goods. This section 
also increased, from twenty to thirty 
percent the proportion of an 
association's assets that may be 
invested in consumer loons. 

The proposed rule would have 
implemented this expanded authority by 
increasing the percent-of-assets 
limitation to thirty percent by 
expanding the scope of the rule to 
include inventory and floor planning 
loans, overdrafts on NOW accounts, and 
loans reasonably incident to loans for 
personal family or household purposes. 
The Board requested comments and 
suggestions of other types of financing 
that might be covered including loans 
secured by accounts receivable derived 
from credit sales of consumer goods. 

The proposed rule also would have 
substituted the commercial loans-to-one- 
borrower limitations for the more 
restrictive limits contained in the current 
rule. 

The commenters addressing this 
portion of the proposal all favored the 
expansion of consumer lending 
authority. Some, but not all supported 
extension of this authority to include 
loans secured by accounts receivable 
derived from credit sales of consumer 
goods. In addressing this suggestion, the 
Board notes that loans to businesses 
secured by accounts receivable are 
permitted os commercial loans. Thus, 
the issue is not whether these loans can 
be made by associations, but rather in 
which "basket" (consumer or 
commercial) should these loans be 
included? Tlie language of section 
5(c)(2)(B) of the HOLA indicates that the 
test to be applied to determine if a loan 
is a "consumer" loan is a test based 
upon purpose. .loans for 


personal family, or household purposes 
* # V 12 U.S.C. 1484(c)(2)(B). The 
expansion of this authority under 
section 329 of the D1A did not eliminate 
this test Instead, it broadened it to 
include loans reasonably incident to 
these purposes. Loans to businesses are 
not necessarily for personal, family, or 
household purposes, or even reasonably 
incident to these purposes, even if 
secured by accounts receivable derived 
from credit sales or consumer goods. 
While Congress specifically stated that 
inventory and floor planning financing 
are intended to be included in the 
expansion of consumer lending, there is 
not indication by Congress that loans for 
other business or commercial purposes 
should also be included merely because 
they are secured by accounts receivable 
derived from credit sales of consumer 
goods. Without an equally clear 
statement of legislative intent, the Board 
is reluctant to expand the consumer loan 
"basket" to include loans that are 
dearly for commercial purposes. 
Therefore, the Board is not adopting the 
suggestions to indude loans secured by 
accounts receivable derived from credit 
sales of consumer goods. 

One commenter suggested that 
overdraft loans on NOW accounts 
should not be induded in the provision 
on consumer loans. The issue of 
overdraft authority has created tome 
confusion. The purpose of a bona Gde 
overdraft loan is to permit occasional 
and infrequent payment of drafts and 
other orders made in excess of a 
customer's available balance. The 
provision on overdraft loans (ft 545.47J 
has been clarified to indicate that only 
bona fide overdraft loans may be made 
under that authority. If a debit balance 
created through a draft drawn in excess 
of the available balance continues to 
exist for more than thirty days after 
notice, it is not a bona fide overdraft. A 
line of credit accessed by a NOW 
account, in which a separate balance is 
maintained (or added to a credit card or 
line of credit balance) and which is 
repaid over time is not a bona tide 
overdraft. Rather, if this line of credit is 
established for personal family, or 
household purposes, then it will be 
considered to be a consumer loan, even 
though it is accessed by a NOW 
account. A loan made for these purposes 
that is secured by real estate (such as s 
home equity line-of-credit loan) will be 
considered a real estate loan, and thus 
subject to the limitations for such loans, 
if it is made in compliance with the 
provisions of ft 545.32(c) of this Part. To 
avoid confusion, the Board is dropping 
reference to overdrafts on NOW 
accounts from the consumer loan 
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regulation. The definition of consumer 
loan has been deleted from Part 541 and 
consolidated into $ 545.5a The 
prrcentage-ofasseU limitation is 
expanded from twenty to thirty percent 
as proposed. Finally, the proposed rule 
I ig revised to clarify that loans to dealers 
in consumer goods to finance inventory 
and floor planning are to be treated as 
! commercial loans for loans-to-one- 
borrower limitations. 

Commercial Loans 

Section 325 of the D1A added a new 
Section 5(c)(l)fR) to the IlOLA (12 
[ U.S C. 1464(c)(l){R}). which authorizes 
Federal associations to invest in 
M (s|ecured or unsecured loans for 
commercial corporate, business, or 
agricultural purposes.** The legislative 
I history of this provision indicates that 
Cor.gi ess intended to authorize the same 
types of investments and activities that 
constitute “commercial lending * as 
practiced by national banks. Loans 
j made under this provision are subject to 
the same loans-to-one-borrower limits 
applicable to national bank loans. The 
only distinction between the commercial 
lending authority in Section 5(c)(l)fR) 
and the commercial lending authority of 
national banks is that the percentage of 
assets a Federal association may invest 
in such loans is limited—-to five percent 
(7Vj percent In the case of a Federal 
I savings bank) prior to January 1,1984. 
and ten percent thereafter. 

The proposal was designed to 
implement as broadly as possible the 
new commercial lending authority and 
to provide guidelines for application of 
the prreentage-of-assets limitations. The 
proposed regulation restated the 
i statutory definition of a commercial 
loan, adding that an association may 
rely in good faith on the borrower’s 
statement of a loan’s purpose in cases 
where the borrower is a natural person. 

I The proposal further provided that the 

I statutory percentage-of-assets limitation 

I must be applied to overdraft loans on 
demand accounts, standby letters of 
credit, and commercial loans made by a 
service corporation and not secured by 
| real estate (with pro rata attribution in 
|he case of service corporations owned 
by multiple stockholders): but the 
limitation would not apply to loan 
commitments, or to loans sold without 
recourse to third parties. 

Commenters generally supported the 
approach of the proposed regulations 
while submitting some suggestions for 
i minor improvements. Several 

i commenters addressed the inclusion of 

standby letters of credit in the 
| percentage-of-assets limitation for 
commercial loans. This treatment was 
proposed on the assumption that 


standby letters of credit are issued for 
commercial purposes, and thus generally 
result in an extension of credit 
comparable or identical to a commercial 
loan. However, various considerations 
suggest that different regulatory 
treatment would be appropriate. The 
reference to standby letters of credit 
accordingly has been removed from the 
regulation. New $$ 545.31 and 545.48 set 
forth rules regarding calculation of 
percentage-of-assets limits for letters of 
credit which are explained in the 
discussions of these provisions 
elsewhere in the supplementary 
information. Because the proposed rules 
on commercial loan commitments and 
commercial loans sold belong more 
appropriately in a general provision 
regarding lending authorities, they also 
have been moved to new § 545.31. 

The remaining comments were 
addressed to the scope of the 
commercial lending authority under the 
new regulation. The Board intends to 
implement fully the broad statutory 
commercial lending authority described 
above, in order to give Federal 
associations competitive parity with 
commercial banks with respect to the 
types of loans they may make for 
business purposes. The Board interprets 
the regulatory “purpose test** to be 
satisfied in the case of any loan to a 
business enterprise, since a business 
purpose may be presumed in such 
instances. The proposed rule provided 
that the purpose test would be satisfied 
in the case of a loan to an individual if 
an association relies in good faith on his 
statement that the loan is for a 
commercial, corporate, business, or 
agricultural purpose. The Board believes 
it is unnecessary to state this rule in the 
final regulation, because the small 
percentage-of-assets authority for 
commercial loads will serve os a 
disincentive to classification of loans to 
individuals as commercial loans; 
nevertheless, good faith reliance on an 
individual's statement of purpose will 
satisfy the regulatory purpose test. Any 
project or investment that an individual 
seeks to finance for the purpose of 
producing income, including a part-time 
venture or an investment in stocks, will 
satisfy the purpose test. In addition, the 
Board interprets the purpose test to be 
satisfied in the case of any loan to a 
government or nonprofit organization, 
since such loans are included in the 
commercial lending authority of national 
banks. 

Commercial loans made pursuant to 
the new authority may take the form of 
loan transactions in which funds are 
advanced in exchange for a term note or 
under a revolving credit agreement, or 


may take less conventional forms. For 
example, commercial credit may be 
extended through a purchase of a 
business* accounts receivable 
(“factoring”); through a reverse 
repurchase agreement with a corporate 
entity; through a “deposit” with a 
financial institution: through the 
acceptance of a customer’s time draft; or 
through the purchase of debt obligations 
of a business entity. With respect to the 
last example, the Board wishes to clarify 
that an investment in notes, paper, or 
debt securities may be treated as a 
commercial loan to the Issuer whether 
or not they satisfy the rating, 
marketability, and other requirements of 
5 545.75. 

Commenters who addressed the issue 
agreed that there is no need for special 
recordkeeping requirements for 
commercial loans; consequently, none 
are being adopted at this time. 

Educational Loans 

Section 330(3KO) of the DIA expands 
the authority of Federal associations to 
make loans for any educational purpose. 
Current regulations reflect the limited 
authority to make loans for the payment 
of college, university, or vocational 
education. The proposed amendment 
made changes in the language of the 
regulation to correspond to the 
expanded statutory authority. In keeping 
with the approach tow ards eliminating 
unnecessary and duplicative 
regulations, the final rule eliminates (he 
regulation. This action is taken because 
the proposed rule merely restated the 
statutory authority to make educational 
loans and referenced other general 
features applicable to this type of loan. 
This action does not in any way 
diminish a Federal association's 
authority. 

Government Securities 

Section 324 of the DIA extended the 
authority of Federal associations to 
invest in general obligations of or issued 
by states and political subdivisions to 
include other types of obligations, 
subject to a ten percent of capital and 
surplus limitation on obligations other 
than general obligations of a single 
issuer. The proposal added this 
statutory limitation on obligations of a 
single issuer and removed the limitation 
to general obligations, while retaining 
the current rating requirement, and the 
authority to invest up to one percent of 
capital and surplus in government 
obligations without regard for 
investment rating where the issuer is 
located in the same political subdivision 
as the home office of the association. 
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Two comment letters suggested 
changes in the proposal. One stated that 
the rating requirement is unnecessary 
because none appeared in the statute, 
and also stated that the limitation on 
purchases of obligations of a single 
issuer should be ten percent instead of 
one percent. The second letter requested 
clarification of whether the one percent 
of assets permitted to be invested in 
obligations not meeting the rating 
requirement was includable in the ten 
percent limit on other than general 
obligations of a single issuer. 

The Board believes that prudent 
oversight requires that an association be 
subject to some limitations that assure 
the quality of its government securities 
investment. Therefore, the Board has 
retained the rating requirement even 
though not required by statute. The 
comment with respect to the limitation 
on purchases from a single issuer 
demonstrates a misreading of the 
proposal, and the request for 
clarification underscores the necessity 
for amplification of this aspect. The one 
percent of assets investment is a special 
category for investments that do not 
meet rating requirements. While 
investments in this category would have 
to be counted as part of the ten percent 
of assets of a single issuer (if in 
obligations other than general 
obligations), it is not a substitute for the 
limitation on obligations of a single 
issuer. For these reasons, the Board has 
elected to make no change in content, 
but to revise the form of this section 
from that in the proposal to make its 
intentions clear. While the ten percent 
of assets limitation on purchases of 
other than general obligations of a single 
issuer is not restated, it is incorporated 
by reference to the statutory authority. 

Service Corporations 

Section 5(c)(4)(b) of the HOLA, 12 
U.S.C. 1484(c)(4)(B), provides that a 
Federal association may invest up to 
three percent of its assets in a 
corporation chartered in the state where 
the association has its home office; 
investments in excess of two percent of 
assets must be for community 
development purposes. The Board 
implemented this authority in 12 CFR 
545.9-1 by authorizing investment in 
service corporations, listing activities in 
which service corporations may engage 
without prior approval, and setting 
investment limitations. The DIA made 
no changes in the service corporation 
authority. The proposal to implement the 
DIA, however, included some expansion 
of the list of preapproved activities by 
adding activities newly authorized for 
parent associations—commercial 
lending and personal property leasing. 


The proposal also included various 
technical changes. 

The comments on the service 
corporation proposal were generally 
favorable. Seven comment letters 
addressed particular aspects of the 
service corporation proposal. Several 
noted that the existing authority of 
service corporations to engage in futures 
transactions and to invest in certain 
securities was inadvertently deleted 
along with the existing authority to 
invest in inventory loans to dealers in 
consumer goods in the restatement of 
permissible activities. More substantive 
suggestions concerned extending the 
time limits for development of real 
property, deleting the requirement that 
leased property retain no more than 
seventy percent of its value, extending 
the limits for conforming loans to 
subsidiaries, and permitting third party 
real estate brokerage and options 
trading. 

The final regulation is in many 
substantive respects identical to the 
proposal; it also incorporates many of 
these suggestions and some additional 
amendments. Commercial lending has 
been added to the preapproved list as 
proposed, as has the issuance of letters 
of credit. The leasing provision now 
deals only with personal property 
leasing, as real property leasing is 
included in i 545.74(c)(3)(iii), and it does 
not include the proposed seventy 
percent residual value requirement. This 
reflects the Board's belief that service 
corporations should have more freedom 
to experiment, and that the percent-of- 
assets limitation on investment in 
service corporations is sufficient to 
insulate the parent institution from large 
losses as a result of service corporation 
activity. The regulation also restates the 
existing authority to invest in inventory 
loans to dealers in consumer goods. 
Investing in financial futures and 
options trading have also been added as 
preapproved activities since these 
activities are permitted to parent 
institutions. 

Moreover, the Board has extended the 
time for real estate development to 
eleven years, the same time permitted 
for loans made by the parent institution. 
The Board has raised the limit on 
conforming loans that may be made to 
service corporations, so that loans to 
"statewide" service corporations or 
service corporations of which the lender 
owns less than ten percent are 
unlimited, except by the loans-to-one* 
borrower regulations, and conforming 
loans to other service corporations may 
be made up to fifty percent of the loans- 
to-one-borrower limit. This reflects the 
Board's view that the dealing of a parent 


and a closely held subsidiary cannot be 
assumed to be at arm's length, but that 
conforming loans are less likely than 
other types of investments to be 
damaging to an association 
economically. The Board has again 
considered permitting real estate 
brokerage for third parties, an activity in 
which many associations have 
expressed an interest. However, in view 
of the significant extensions of 
opportunity granted by the DIA and 
these regulations, the Board sees no 
necessity for such a change at this time 

The Board also has removed the 
restriction on transfer of real estate 
owned to service corporations. Since 
these investments are required to be 
treated by the association as scheduled 
items even if owned by the service 
corporation, there is no need for this 
provision. The service corporation 
authority has deleted provisions on 
insider dealing, now covered by the 
conflict of interest regulations, as well 
as certain definitions now included in 
the text rather than a separate section. 
The prohibition on use of terms in the 
name suggesting identification with the 
government or an insurance fund has 
also been deleted, because it reiterates a 
general statutory prohibition contained 
at 18 U.S.C. 709. 

Technical amendments to the service 
corporation authority include 
clarification of the Board's existing 
requirement that a service corporation 
permit and pay the cost of examination, 
and of the prior provision, which proved 
confusing in the proposal, not requiring 
prior notification for formation of a 
service corporation or establishment of 
preapproved activities. The revised 
regulation also codifies the Board s long 
standing position that it may deny or 
curtail service corporation activities for 
supervisory reasons. Because data 
processing generally is now a 
preapproved activity, reference to data 
processing in connection with the 
provision of clerical, accounting and 
internal auditing for financial 
institutions has been deleted. 

Commercial Paper and Corporate Debt 
Securities 

Section 329 of the DIA extended the 
authority of Federal associations to 
invest in commercial paper and 
corporate debt securities by eliminating 
the percentage-of-assets limitation. The 
proposal would have carried this 
forward into the regulation, and in 
addition would have established new 
limitations on purchases from a single 
issuer and a separate category of one 
percent of assets that could be invested 
in securities that an association had 
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reasonable grounds to believe would be 
repaid even where the rating and 
marketability requirements were not 
met. The proposal retained rating and 
marketability requirements generally, 
but deleted domestic issuer 
requirements. 

Eight comment letters addressed this 
type of investment, three in some detail. 
Several commenters suggested that the 
percentage limitations should be 
increased to permit greater investment 
in unrated securities and in purchases 
from a single Issuer, and requested a 
broader definition that would clearly 
include such instruments as mortgage 
pass through certificates. One 
commenter stated that there should be 
no rating requirements, and another that 
rating by two nationally recognized 
rating services should be required; the 
latter also suggested deletion of the 
authority for unrated paper of an issuer 
with rated paper outstanding. It was 
also suggested that the six-year average 
maturity is too short and that 
permissible average maturities should 
be increased. The deletion of the 
domestic issuer requirement was 
favored, and some commenters 
requested additional broadening of this 
section to include purchase of securities 
issued by foreign governments. Several 
commenters opposed imposition of the 
commercial loans-to-one-borrower 
limitation, which they pointed out would 
usually be stricter than the prior one- 
percent-of-assets limitation. 

Bused on these comments and its own 
reconsideration of these issues, the 
Board has restructured this investment 
authority in the final regulations. 
Investment in commercial paper will be 
required to be rated in either of the two 
highest grades by two nationally 
recognized rating services. The proposal 
would also have permitted investment in 
unrated commercial paper if issued by 
an entity with rated securities 
outstanding. The final amendments have 
modified this section to permit purchase 
of such securities only if guaranteed by 
the issuer of securities meeting the 
rating requirement Securities meeting 
the rating requirements will not be 
considered commercial loans for 
purposes of the percentage-of-assets 
limitation, but will be subject to the 
commercial loans-to-one-borrower limit. 
Corpor8 f e debt securities will be limited 
to investment in instruments that are 
marketable and ^re rated in one of the 
four highest categories by two 
nationally recognized rating services. 
Investment in securities not meeting one 
or both of the rating or marketability 
rc, quirements will be permitted up to one 
portent of assets. The Board believes 


that this approach effectively strikes a 
balance between permitting flexibility 
and preventing speculative investment 
and excessive investment in instruments 
issued by a single entity. The reference 
to the statutory authority in the 
amended regulation incorporates the 
Board's reading of section 329 of the 
DIA as deleting percentage-of-assets 
limitations for this investment category. 

This amendment adopts the proposed 
deletion of the requirement that 
commercial paper and corporate debt 
securities eligible for purchase by 
Federal associations be issued by an 
entity domiciled in the United States. 

The Board believes that where such 
instruments meet the marketability and 
rating requirements, they pose no 
greater risk of loss than similarly rated, 
marketable domestic issues. However, 
the Board has declined to take other 
steps to permit purchases of issues by 
foreign governments. Where such 
instruments qualify as commercial paper 
or corporate debt securities under the 
definitions contained in §S 541.25 and 
541.26, they are permissible investments 
under the revised regulations without 
reference to the identity of the issuer, 
the Board does not believe that the 
statutory authority was intended to 
include instruments not issued by o 
corporation. 

Although many commenters opposed 
Imposition of the commercial loans-to- 
one-borrower restriction, the Board has 
adopted it as proposed, with two 
changes. The Board believes that the 
large expansion of this category caused 
by removal of the percent-of-assets 
limitation and the new authority to 
invest in unrated and foreign securities 
will give associations an opportunity to 
make substantial investments in 
commercial paper and corporate debt 
securities. Precisely because this 
category has been expanded so greatly, 
the Board believes that it is necessary to 
prevent an association from becoming 
too heavily involved in the securities of 
a single issuer, and therefore exposed to 
heavy losses if that entity suffers 
reverses. However, the Board has added 
a provision permitting investment of one 
percent of assets or one million dollars, 
whichever id greater, in the highly rated 
securities of a single issuer, 
notwithstanding the commercial loans- 
to-one-borrower limitation. This should 
ease the difficulties the tighter limit 
might impose, particularly on smaller 
institutions. In addition, the revised 
regulation permits waiver of the loans- 
to-one-borrower limitations for 
purchases of commercial paper and 
corporate debt securities in connection 
with the purchase or sale of branch 


offices, or supervisory mergers or 
acquisitions. These are situations in 
which the Board has ample opportunity 
to assure that these transactions will not 
be detrimental to the institution 
involved, and where the imposition of 
the loans-to-one-borrower limitation 
might prove a serious impediment 

The proposal included corresponding 
amendments to the liquidity regulations 
concerning commerced paper and 
corporate debt securities. This results 
from the statutory authority to make 
investments in liquid assets, and also in 
the tradition that permissible 
investments for federally chartered 
associations may be counted in 
satisfaction of the liquidity requirement. 
The final amendment adopts this 
approach, but the Board believes that a 
general reconsideration of this position 
may have to be made in the future 
because of the expansion of the 
investment authority of Fedcrals. 

Finally, the authority to invest in open 
end management investment companies 
registered with the Securities and 
Exchange Commission under the 
Investment Company Act of 1940 has 
been placed in a separate section. These 
investments result from separate 
statutory authority, and are not subject 
♦to the commercial loans-to-one- 
borrower limitation. No substantive 
amendments to this authority have been 
mode. 

Small Business Investment Corporations 

Section 330 of the DIA provided new 
authority for Federal associations to 
invest up to one percent of assets in 
obligations or securities of any small 
business investment company formed 
pursuant to section 301(d) of the Small 
Business Investment Act of 1958. 
Because this authority was 
inadvertently omitted from the proposed 
revision, it is implemented at new 
§ 545,80 in order to give associations 
notice of this expansion. 

Time Deposits in FSUC-Insured 
Institutions 

Section 323 of the DIA expanded the 
authority of Federal associations to 
invest in deposits to include authority to 
invest in accounts of institutions insured 
by the FSLIC. Because this new power is 
fully implemented by statute, and the 
Board sees no reason to limit or 
interpret it, this authority has not been 
codified. 

Overdraft Loans 

In recognition of the expanded 
authority granted to Federal 
associations to offer demand accounts 
(as well as NOW accounts), section 321 
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of the DIA also expanded the authority 
of Federal associations to make 
overdraft loans specifically related to 
transaction accounts. The proposed rule 
implemented this authority, defining 
overdraft loans as secured or unsecured 
credit to cover payment of drafts or 
other funds transfer orders in excess of 
the available balance of an account on 
which they are drawn. The proposed 
rule also provided that overdraft loans 
on demand accounts would be included 
in the percentage-of-assets limitations 
for commercial loans, while overdraft 
loans on NOW accounts would be 
included in the percentage-of-assets 
limitations for consumer loans. 

The classification of overdraft loans 
on demand accounts as commercial 
loans for purposes of the percentage-of* 
assets limitations is based on a clear 
statement of Congressional intent: 

The aggregate commercial and agricultural 
loans authorized under this section are 
intended to include any overdraft loans on 
commercial demand deposits permitted under 
this bill. Thus, the aggregate limits are for the 
entire operation of the savings and loan 
association. 

S. Rep. No. 97-538. 97th Cong., 2d Sess. 
16. No similar statement of intent, 
however, was made concerning the 
treatment of overdraft loans on NOW 
accounts as consumer loans, either in 
the original grant of authority (section 
401. Pub. L 96-221. 94 Stat 151) and its 
legislative history or in the expansion 
authorized by the DIA. In light of this 
contrast in the legislative history of 
overdraft loons on demand accounts 
versus those on NOW accounts the 
Board has decided to retain the 
commercial loan percentage-of-assets 
limitations for demand accounts and to 
eliminate the reference to overdraft 
loans on NOW accounts in the provision 
on consumer loans. 

The Board is concerned that the 
authority to make overdraft loans may 
be aub|ect to abuse and employed as a 
method to circumvent other regulatory 
requirements. For example, a zero 
balance “shell” NOW account could be 
established having an overdraft loan 
secured by a second mortgage on a 
borrower's home. Similarly, a NOW 
account might have an authorization to 
access an open-end line of credit 
agreement in which the credit is carried 
as part of the customer's credit card 
balance. The Board believes that these 
types of arrangements constitute other 
types of loans that are merely accessed 
through the use of a draft or other 
transfer order. As such, these 
transactions do not constitute bona fide 
overdrafts and are not authorized by the 
section of the regulations pertaining to 


overdrafts. Rather, these transactions 
are authorized only under those 
regulations governing the type of credit 
extension which the draft or transfer 
order is used to access. A bona fide 
overdraft loan would only be authorized 
under this section if it is a short term 
extension of credit, not exceeding thirty 
days from notice to the customer, made 
as a convenience to customers when 
they occasionally draw drafts or make 
other transfer orders in excess of their 
available balance. 

The final rule thus authorizes the 
extension of secured or unsecured credit 
to cover payment of bona fide 
overdrafts. All other extensions of credit 
through the use of drafts or funds 
transfer orders are not considered to be 
made pursuant to this rule. The final rule 
continues to treat overdrafts on demand 
accounts as commercial loans for 
percentage-of-assets limitations, but 
does not treat overdrafts on NOW 
accounts as consumer loans. 

Technical Amendments to Investment 
Authority 

As a result of the Board's new 
approach, the investment authority 
previously codified at 12 CFR 545.9 (a), 
(b), (c), (d), and (f) has been deleted. The 
authority to invest in liquid assets, 
United States government obligations, 
Government National Mortgage 
Association securities, Federal Home 
Loan Mortgage Corporation obligations. 
Federal National Mortgage Association 
obligations, Federal Home Loan Bank 
stock, and Student Loan Marketing 
Association obligations is contained in 
12 U.S.C. 1464(c)(l)C-(F), and therefore 
is no longer codified. This amendment 
has the additional effect of permitting 
investment in securities of the Federal 
Home Loan Mortgage Corporation, 
which is authorized by statute but had 
not been included in the previous 
regulation. An additional amendment to 
the investment authority is an expansion 
of the provision, previously contained at 
i 545.9(a). which permitted investment 
in assets other than time deposits and 
bankers' acceptances that would qualify 
as liquid assets but for their term to 
maturity. While the Board has retained 
the exclusion of bankers' acceptances, 
which the Board believes are 
instruments that by their nature should 
have a short term to maturity, this 
limitation has been eliminated with 
respect to time deposits. Because there 
is a developing secondary market for 
these instruments, the Bank Board no 
longer believes that a short maturity is 
necessary to make these investments 
proper for a Federal association. 


Business Development Credit 
Corporations 

In keeping with the approach adopted 
in revising Part 545 (whereby the 
regulations only include limitations, 
interpretations, or recognitions of 
incidental authority). } 545.8-4 "Loans 
to and investments in business 
development credit corporations” has 
been deleted. The authority of Federal 
associations to make these loans is fully 
implemented by section 5(c)(4)(A) of 
HOLA (12 U.S.C. 1464(c)(4)(A)) and the 
Board sees no reason to limit or 
interpret it. Therefore, it has not been 
codified in the final rule. 

Finance Leasing 

It has been the Board s view that 
Federal associations have the authority 
to engage in leasing activities under the 
lending authority provided by the 
HOLA. provided that the leasing 
activities are the functional equivalent 
of lending. This type of leasing, referred 
to as "finance leasing”, is distinguished 
from, and in addition to. the operational 
leasing authority conferred by section 
330 of the DIA. Current regulations (12 
CFR 545.7-10a) implement this authority 
by providing that Federal associations 
may become legal or beneficial owners 
of personal property to be leased to 
consumers for personal, family, or 
household purposes. This authority, 
however, is circumscribed by 
requirements that reflect the guidelines 
established by courts for bank leasing 
activities that are the functional 
equivalent of lending. See M Gr M 
Leasing Co, v. Seattle First National 
Bank . 563 F. 2d 1377 (9th Cir. 1977), cert 
denied , 436 U.S. 956 (1978). These 
limitations include requirements that the 
lease be "net” (prohibiting the 
association from taking responsibility 
for maintenance of the leased property), 
"full-payout” (requiring the association 
to expect full return of its investment 
plus the estimated cost of financing from 
rentals, estimated tax benefits, and 
residual value of the property), and limit 
the association's residua) value risk (by 
requiring that the residual value not 
exceed 25 percent of its acquisition cost 
unless the excess over that amount is 
guaranteed). 

The proposed rule was intended to 
expand existing finance leasing 
authority to reflect the new commercial 
lending authority and to permit real 
property leasing that is the functional 
equivalent of real estate lending. The 
authority of a Federal association to 
purchase real property for leasing is 
derived from the authority to lend on the 
security of real property, but only if the 
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lease transaction is the functional 
equivalent of a real estate loan. 
Therefore, the net, full-payout, and 
residual value requirements were 
retained. The proposed rule would have 
required that, in the finance leasing of 
real property, the estimated residual 
value of the real estate could not exceed 
twenty percent of its acquisition costs. 
Since these finance leases are the 
functional equivalents of consumer, 
commercial, or real estate lending, the 
proposed rule would subject them to all 
of the limitations on investments in 
comparable loans, including limitations 
on Ioans*to-one-borrower and 
limitations on total investments. 

The Board believes that it is 
necessary to impose limitations on 
finance leasing that ensure that these 
transactions are the functional 
equivalents of the lending activities 
authorized by the HOLA. Contrary to 
the suggestions of some commenters, 
imposing only those restrictions on 
loans to one borrower would not be 
sufficient to ensure that a finance lease 
is viewed as an equivalent of a 
particular type of loan. While the 
application of some requirements may 
make the use of finance leasing less 
desirable, these requirements should not 
substantially reduce the advantages of a 
finance lease over the functionally 
equivalent loan. The Board further 
believes that the decision in M & M 
Leasing, supra, while pertaining directly 
to the lease of personal property by a 
national bank, provides guidance that 
should be applied to all forms of finance 
leasing by Federal associations. Thus, 
the proposed rule was formulated to 
prevent Federal associations from 
leasing on a dally or short term basis, 
from providing operational services, and 
from relying on the residual value of the 
property (in any substantial way) for the 
return on their investment. 

The Board proposed that the residual 
value of the leased property not exceed 
25 percent of its acquisition value for 
personal property or twenty percent of 
its acquisition value for real property. 
^Vh‘]e the comments received 
acknowledged that the 25 percent 
residual value requirement was 
reasonable for leases of personal 
property, the commenters objected to 
me twenty percent residual value 
requirement for real property. The 
commenters noted that real property 
usually retains a far greater value over 
of a functionally equivalent real 
estate loan. The Board agrees, but wants 
,Q ,,nsure that finance leasing of either 
personal property or real estate does not 
N-quire the lessor association to look to 
me residual value for a substantial 


portion of its return nor to enter into 
repeated short term leases of the same 
property. These actions would lead a 
court to conclude that the association is 
participating in the rental business and 
not in the functional equivalent of 
lending. Therefore, the final rule does 
not require the residual value of either 
personal property or real estate at the 
end of the lease to be, respectively. 25 
percent or twenty percent of its 
acquisition cost, but instead limits the 
association's reliance on the residual 
value of the personal or real property to 
no more than twenty percent of its 
return (along with rental payments and 
tax benefits) under the full-payout 
requirement. As a result, there is no 
need to require that the portion of the 
estimated residual value in excess of the 
proposed limitation be guaranteed. 

The final rule extends the existing 
authority of Federal associations to 
make finance leases that are the 
functional equivalent of lending by 
permitting leases of personal property 
for business purposes and real property 
in addition to leases of personal 
property. The leases must be net. i.e., 
precluding the association from directly 
or indirectly becoming obligated to 
provide for the repair or maintenance of 
the property, the purchasing of parts or 
accessories, the loan of replacement or 
substitute property, the purchasing of 
insurance for the lessee, or the renewal 
of any license, registration, or filing 
required for the property. The lease 
must be a full-payout lease in which the 
association reasonbly could expect to 
recover its investment in the property, 
plus the cost of financing it over the 
lease term, from rental payments, 
estimated tax benefits, and the 
estimated residual value at the 
expiration of the lease term. As 
discussed above, the amount of the 
recovery derived from the residual value 
of leased real property cannot exceed 
twenty percent. The final rule would 
permit the association to protect the 
value of the property or its interest as 
the lessor or lessor's assignee by 
including in the lease any appropriate 
provisions. Since finance leasing is the 
functional equivalent of lending on the 
security of the leased property, the final 
rule requires that the transaction be 
subject to all of the limitations on 
investment in comparable loans. Also, 
the final rule requires associations to 
liquidate their interest in the property as 
soon as practicable upon expiration of 
the lease. 

General Leasing Authority 

Section 330 of the D1A authorizes 
Federal associations to invest up to ten 
percent of assets in all types of tangible 


personal property for the purpose of 
leasing such property. This authority 
differs from the authority to enter into 
finance leases that are the functional 
equivalent of loans (discussed above). 
Under the authority granted by section 
330. associations would not be limited to 
entering into net, full-payout leases, but 
would be permitted to assume 
responsibility for. among other things, 
servicing and maintaining the property. 
In addition, an association would not 
have to expect to be reimbursed for its 
investment in the leased property within 
the lease term. 

The new regulation implements this 
authority with only one limitation. 
Leases in which the estimated residual 
value of the leased property would 
exceed seventy percent of the 
acquisition cost of the property will be 
prohibited. The effect of this limitation 
will be to prevent an association from 
entering into extremely short-term 
teases, such as daily rentals of cars. The 
Board believes that this limitation is 
necessary at this time to allow Federal 
associations to enter the leasing 
business In a gradual, safe, and sound 
manner. 

Several commenters suggested that 
the authority granted by Section 330 
included the authority for Federal 
associations to purchase and sell 
tangible personal property. It is the 
Board's position that it would be 
Inappropriate at present to permit 
associations generally to enter the 
business of selling personal property. 
Therefore, the Board has limited the 
authority to sell tangible personal 
property only to sales incidental to the 
lease of such property. This would 
include the authority to offer lease- 
purchase options and to dispose of the 
property at the end of its useful life. 

The final rule authorizes Federal 
associations to invest in tangible 
personal property for the purpose of 
leasing such property, provided that the 
residual value of the leased property 
does not exceed seventy percent of its 
acquisition cost. Federal associations 
should account for such activities in 
accordance with GAAP and the 
Financial Accounting Standards Boards 
technique described in FASB Statement 
No. 13. 

Agencies 

A Federal association has been 
permitted to establish agencies for 
limited administrative purposes, without 
prior approval, in the same state as the 
association's home office. Because of 
the recent developments in the industry 
that have resulted in associations 
operating branches outside the state 
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where the home office is located, the 
Board proposed to permit the 
establishment of agencies without Board 
approval in the state where the home 
office or any branch office approved by 
the Board is located. No comments were 
received discussing this proposal, and it 
is adopted as proposed. 

Insurance Regulation Amendments 

Liquidity Bane 

Section 5A of the Federal Home Loan 
Bank Act sets certain liquidity 
requirements for members of the Federal 
Home Loan Bank System, and provides 
that the Board shall determine bow 
these requirements shall be calculated. 
Pursuant to this authority, the Board has 
promulgated 12 CFR 523.10(d), which 
provides that “net withdrawable 
accounts” used in calculating the 
liquidity base includes all withdrawable 
accounts. Since the Board has 
determined that deposits can be 
collateralized, it has amended the 
definition to exclude accounts to the 
extent that security has been given upon 
them. No comments addressed this 
provision, which is adopted as 
proposed. 

Scheduled Items 

“Scheduled items” are those items 
whose value may not be fully realizable. 
The value of these items is factored into 
the calculation of net worth 
requirements, and contributes generally 
to the Board's assessment of an 
institution's financial soundness. The 
Board proposed to expand this concept 
to include non-real estate items, based 
on the broadened authority of 
associations to invest in other types of 
assets. No comments addressed this 
section of the proposal and the Board 
hos adopted it unchanged. 

Limitations on Loans to One Borrower 

Pursuant to its authority under Title 
IV of the National Housing Act (12 
U.S.C. 1724 et seq.) to issue regulations 
relating to safe and sound practices of 
FSLIC-insured institutions, the Board 
hus for many years imposed limitations 
on the amount of credit an insured 
institution may have outstanding to one 
borrower. These limitations are 
currently codified in i 583.9-3 of the 
Board's insurance regulations (12 CFR 
563.9-3). Section 325 of the DIA 
superimposes a new layer of loans-to- 
one-borrower restrictions on existing 
Board regulations by providing that 
Federal associations may not make 
commercial loans to one borrower, 
under the authority of that section, in 
excess of the amount a national bank 


having an identical total capital and 
surplus could lend such borrower. 

In its December proposal the Board 
set forth revisions to $ 563.9-3 that 
would (1) clarify the operation of 
existing rules and (2) implement new 
rules on the extension of commercial 
credit to one borrower by insured 
institutions that would be comparable to 
those applicable to national banks. The 
Board cited the increased insurance 
risks posed by excessive commercial 
lending to one borrower as justification 
for the application of stricter loans-to- 
one-borrower limits to commercial 
lending by state-chartered insured 
institutions. The Board formulated a 
proposed definition of “capital and 
surplus'* for purposes of applying the 
commercial-loo ns-to-one-borrower rule, 
and described the types of loans and 
investments that would be subject to the 
new rule. The details of each of these 
proposals follow, with an analysts of the 
comments received and the provisions 
of the Final rule. 

One borrower. The Board did not 
propose any changes to the definition of 
“one borrower” in i 563.9-3. During the 
comment period the Board received 
several inquiries regarding whether the 
term is intended to include a subsidiary 
of an insured institution. Historically 
there has been no exception from the 
loans-to-one-borrower rule for loans to a 
subsidiary of an insured institution. As 
the Board is currently studying 
investments by insured institutions in 
their subsidiaries, no action will be 
taken in response to this comment at 
this time. 

The new definition of one borrower 
incorporates a change in the attribution 
rules regarding loans to limited 
partnerships that was adopted by Board 
Resolution No. 63-90-A of February 1& 
1983 (46 FR 8431 (1963)). The second part 
of the definition of one borrower states 
a clarification of the phrase “loan on the 
security of * * * real estate the title to 
which has been conveyed to a bona Fide 
purchaser of such real estate." which 
appeared in the proposal. As explained 
in Resolution No. 83-00-A. the purpose 
of this phrase was to exclude from the 
definition of outstanding loans to one 
borrower a loan to that borrower that 
has been assumed by a third party. For 
purposes of clarity, the exception has 
been moved to the definition of one 
borrower, and it has been broadened to 
apply to any assumed loan, in view of 
the many new types of loans made by 
insured institutions that are not secured 
by real estate. 

Two comm enters suggested a new 
approach to loans-to-one-borrower 
limits that would disregard the identity 


of the borrower in cases of loans 
involving certain types of security. One 
commented that no limit should apply to 
loans that are insured or guaranteed by 
the United States Government, 
regardless of the identity of the 
borrower, because no risk is involved. 
The other commenter suggested a 
broader approach that would exempt 
from { 563.9-3 any loans on the security 
of collateral in which the lending 
insured institution is authorized to 
invest in view of the many issues raised 
by these comments, the Board will 
postpone consideration of a regulatory 
amendment until it has had an 
opportunity to study the issues involved 
and, if appropriate, request further 
public comment 

The Board notes that the definition of 
one borrower set forth in paragraph 
(a)(1) of the regulation is different in 
some respects from the attribution rules 
found in currently effective regulations 
of the Comptroller of the Currency 
interpreting 12 U.S.C. 84. as well as 
those in new 12 CFR 32.5 (46 FR 15844. 
April 12.1983), which takes effect on 
June 14.1983. The definition in 
paragraph (a)(1) will be enforced by the 
Board as it applies the limits in 12 U.S.C 
84 to commercial lending by insured 
institutions. This means there will not 
be exact parity in treatment between 
national banks and Federal associations 
with respect to this issue. While the 
Board acknowledges that parity was a 
goal of section 325 of the DLA. it does 
not believe that Congress would have 
intended to impose upon Federal 
associations the inordinate 
administrative burden of applying two 
different sets of attribution rules—the 
Comptroller's rules for purposes of the 
commercial lending limits in 12 U.S.C. 
84. and the Board's historic rules for 
purposes of the aggregate lending limit 
in S 563.9-3. Furthermore, the Board 
believes that the stricter rules set forth 
in its new regulation are warranted by 
safety and soundness concerns, in view 
of the industry's inexperience in this 
area. Accordingly, only one set of rules 
will apply for purposes of both lending 
limits. The Board believes this will not 
result in any significant disparity of 
treatment between Federal associations 
and national banks, because both sets of 
rules are based on principles of 
economic benefit and common 
enterprise, and because the few 
differences in result do not uniformly 
benefit either industry. 

Outstanding loans. The primary' 
change proposed for the regulatory 1 
definition of outstanding loans was to 
exclude loan commitments specifically, 
in order to codify a longstanding Board 
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interpretation. Several commenters 
supported an approach that would focus 
on the amount of funds advanced to a 
borrower, rather than on potential credit 
obligations, since the former approach 
more accurately reflects the true risk of 
loss The Board favors a "funds 
advanced" approach for this reason, and 
also because it permits sound credit 
management practices, as it enables an 
institution to enter into total loan 
commitments to one borrower in excess 
of the loans-to-one-borrower limits, 
provided that total credit outstanding at 
one time does not exceed the limits. This 
ability may be important to lending 
institutions that do not expect all of 
their loan commitments to be called, or 
engage in lending that involves partial 
advances in several stages over a long 
term. Therefore, the Board's final 
regulation clarifies that the lending 
limits are applied only to funds actually 
advanced. 

Consistent with this approach, loan 
commitments are not included in 
outstanding loan amounts, and 
“wraparound” mortgages are counted 
only to the extent credit has actually 
been extended to the borrower 
(although an obligation to pay a prior 
lien will be treated as credit extended). 
However, because an obligation to 
disburse loan proceeds under an 
executed note is usually more 
immediate than such an obligation 
under a loan commitment, undisbursed 
loan proceeds will be counted toward 
the regulatory limits unless the 
institution has obtained an overline 
buyout commitment covering the loan 
involved. The Board encourages 
Institutions making use of the funds 
advanced approach to ensure that they 
*111 not be forced to choose between 
honoring a commitment and violating 
the regulation. This dilemma may be 
prevented through careful credit-flow 
planning, overline participation 
commitments from correspondents and 
other prudent credit management 
practices. The Board's examinations and 
superv ision staff will be monitoring this 
particular area for unsafe and unsound 
practices, and the FSUC will continue to 
Pursue legal remedies against negligent 
directors and management for losses 
•attained as a result of violations of 
i 563.9-3. 

In its December action the Board 
proposed to include in its definition of 
outstanding commercial loans to one 
borrower” commercial paper and 
corporate debt securities of one issuer, 
tnhncing leases for commercial loan 
purposes, and amounts of standby 
fitters of credit Each of these has been 
stained in the final regulation. 


notwithstanding recommendations to 
the contrary by commenters. 

The proposal to include commercial 
paper and corporate debt securities in 
the limit on commercial loans generated 
significant opposition. Several 
commenters noted that the fifteen 
percent-of-capital-and-surplus limit is, 
for most institutions, stricter than the 
one percent-of-assets limit to which 
such investments were previously 
subject. Others pointed out that the 
number of issuers of investment-quality 
obligations has decreased recently, 
which will make it more difficult to 
abide by the stricter limits. Some 
commenters suggested that there should 
be a limit on investment securities 
separate from the loans-to-one-borrower 
limits, similar to the ten percent-of- 
capital-and-surplus investment 
securities limit for national banks. After 
careful consideration of all these 
comments, the Board has decided that 
investments in these obligations 
generally should be treated as loans 
subject to $ 563.9-3, as proposed 
because commercial paper and 
corporate debt securities evidence 
extensions of credit that raise the same 
risks of credit concentration that arise 
from more conventional types of loan9. 
The Board believes it is appropriate to 
subject them to the limitation on 
commercial loans to one borrower 
because they are in fact a form of 
commercial credit. Under the final rule. 

§ 563.9-3(a)(2) clarifies that these 
investments are loans subject to both 
the aggregate and commercial loan 
limits. However, in response to 
comments regarding the diminished 
number of issuers of highly rated paper 
and debt securities, the Board has 
decided to adopt a separate one- 
percent-of-asseta limitation for 
obligations in the top rating for 
commercial paper and the top two 
ratings for corporate debt securities. 

This rule is appropriate because of the 
reduced risk involved in such 
obligations; a lower limit might serve to 
frustrate the purposes of the regulation 
by encouraging investment in poorer- 
quality credits. It should be noted, 
finally, that investments in certain 
commercial and business paper will be 
exempt from the commercial lending 
limit pursuant to 12 U.S.C. 84(c)(1) (as 
amended effective April 14.1983). 

One commenter objected to the 
treatment of financing leases as 
outstanding loans. The Board believes 
this approach is appropriate and 
necessary because finance leases are 
the substantive equivalent of loans (see 
M&M Leasing Co . v. Seattle First 
National Bank. 563 F.2d 1377 (9th Cir. 


1977). cert, denied. 438 U.S. 956 (1978)) 
and thus pose the same credit 
concentration risks that arise from 
conventional loans. A different rule 
would elevate form over substance and 
permit frustration of the regulatory 
policies underlying ( 563.9-3. The final 
rule provides that a finance lease Is a 
loan to the lessee; the commercial 
lending limit will be applicable if the 
lease serves the same purpose as a 
commercial loan. 

Standby letter of credit and guarantee 
or suretyship obligations are treated as 
outstanding loans to the account party 
or principal, rather than loan 
commitments, contrary to the suggestion 
of one commenter. The legal liabilities 
involved in these obligations are much 
greater than those involved in loan 
commitments; furthermore, they pose 
credit risks of a type with which most 
insured institutions have little or no 
experience at this time. These 
obligations will be subject to the 
commercial-loans-to-one-borrower limit 
if they serve a business purppse of the 
customer. The Board notes that this 
approach is comparable to that taken by 
lending regulations of national banks. 

One commenter believed that the 
exclusion for loans sold without 
recourse should be amended to 
encompass a loan sold subject to the 
obligation, whether express or tacit, to 
repurchase the loan in the event the 
credit standing of the borrower should 
deteriorate. The Board already 
interprets such a sale to be one with 
recourse, and thus believes no 
amendment Is necessary. 

The final regulation also clarifies that 
$ 563.9-3 does not apply to deposits and 
sales of federal funds covered by 
i 563.9-6. which are subject to a 
separated limitation. 

Outstanding commercial loans. The 
final rule states that "outstanding 
commercial loans" are outstanding 
loans described in the preceding 
paragraph of the regulation that are 
made for commercial, corporate, 
business, or agricultural purposes. Also 
included are commercial loans made by 
a subsidiary of an insured institution, 
since such loans would be commercial 
loans for a Federal association (See new 
S 545.46) and thus must be subject to the 
commercial-loans-to-one-borrower limit, 
pursuant to section 325 of the DLA. 

The definition excludes loans for 
commercial purposes to the extent they 
are secured by real property. The 
purpose of this exclusion, as stated in 
the proposal, is to separate the 
commercial real estate credit, with 
which insured institutions already have 
considerable experience. As 














23052 


Federal Register / Vol. 4a, No. 100 / Monday. May 23. 1983 / Rules and Regulations 


recommended in the comments, this 
exclusion applies to all types of 
commercial credit, regardless of form, 
that are described in the definition of 
outstanding loans. The Board realizes 
that the definition of outstanding 
commercial loans includes commercial- 
purpose loans such as inventory 
financing that could be made by a 
Federal association under a percentage- 
of-assets authority other than the 
commercial lending authority introduced 
by section 325, and thus is broader than 
required by that statute. Nevertheless, 
the Board has adopted this definition 
out of safety and soundness concerns, 
because the percentage-of-assets 
classification applicable to the lending 
authority of Federal associations bears 
no relation to the credit risks S 563.9-3 is 
designed to protect against. 

Unimpaired capital and unimpaired 
surplus . The final rule defines 
“unimpaired capital and unimpaired 
surplus" for purposes of applying the 
commercial-loans-to-one-borrower limit 
as “regulatory net worth plus specific 
reserves for loan losses, less appraised 
equity capital*' as proposed. One 
commenter suggested that appraised 
equity capital should be included, since 
it is used for some purposes as a 
measure of net worth. However, the 
Board is persuaded that appraised 
equity capital should be excluded 
because it has no equivalent in the 
capital and surplus of a national bank, 
and because of its scheduled phaseout 
in the near future. 

One commenter noted that the 
proposal to use the Semiannual 
Financial Report for measuring an 
institution's unimpaired captial and 
unimpaired surplus precludes a more 
accurate application of the limit by 
institutions that calculate current net 
worth figures on a frequent basis. The 
Board agrees, and has decided to 
eliminate the reference to the 
Semiannual Financial Report. 

Institutions will thus be able to lend on 
the basis of their most current net worth 
figures. 

Aggregate loon limit The final rule 
states the limitation on aggregate loans 
to one borrower that was set forth in the 
proposal and is currently found in the 
regulation, with one significant change. 
The $200,000 “floor" one-borrower limit 
has become applicable to an increasing 
number of institutions during the recent 
period of deteriorating net worth. In 
response to the September 30,1962 
solicitation of comments on this issue 
(Res. No. 82-668; 47 FR 44334 (1982)). 
many commenters recommended higher 
one-borrower limits in view of the 
greater profitability of large commercial- 


purpose loans, such as real estate 
development loans. The Board continues 
to believe that credit risk exposure to 
one borrower generally should not 
exceed an institution's net worth; 
however, an alternative ceiling of 
$500,000 will permit more troubled 
institutions to make sizable loans that 
will help restore them to profitability. 
Accordingly, the provision now contains 
a $500,000 alternative ceiling that will be 
adjusted annually for inflation. 

One commenter suggested that the 
aggregate lending limit should be 
replaced with a requirement that each 
institution establish its own prudent 
lending limitations. The Board in fact 
expects each institution to establish its 
own policy regarding concentration of 
credit in one borrower the limitations 
set forth in the regulation are outer 
limits on such policies, mandated by 
basic safety and soundness 
considerations. Thus, it is possible that 
an institution may be cited by an 
examiner for excessive lending to one 
borrower, even though no violation of 
§ 563.9-3 has occurred, if the particular 
fact situation indicates that the lending 
posed undue risk to the institution. The 
Board believes the comm enter’s 
recommendation of new regulatory 
requirements for internal lending 
guidelines would involve additional 
interference in management discretion 
that is not warranted by any specific 
evidence of abuse before the Board at 
this time. 

One commenter suggested that the 
lending limits should be revised to apply 
only at the time a loan is made, so that 
costly divestitures would not be 
required by a diminution of net worth. 
This is in fact the Board's present policy; 
the final regulation more clearly reflects 
this rule. Sinoe the Comptroller of the 
Currency follows the same rule in 
applying 12 U.S.C 84. new $ 563.9- 
3(b)(2) also states the rule. 

Commercial loan limit The final 
regulation language limiting commercial 
loans to one borrower is basically 
unchanged from the proposal. Some 
commenters recommended that the 
statutes referred to in this section that 
limit loans by national banks, together 
with interpretive regulations of the 
Comptroller of the Currency (12 CFR 
Part 32), be reproduced in full for the 
convenience of insured institutions. The 
Board has chosen not to reproduce the 
statutes and laws in this regulation 
because to do so would multiply the 
length of i 563.9-3 several times, and 
would be inconsistent with the approach 
to drafting regulations announced in this 
resolution. Instead, the Board will codify 
in i 563.9-3 only those interpretations 


that are necessary to adapt the national 
bank lending limits to the thrift industry, 
such as the definition of “unimpaired 
capital and unimpaired surplus" in 
S 563.9-3(a)(4). The Board intends to 
publish a T Memorandum in the near 
future that will reproduce the applicable 
statutes and regulations. Until such time, 
institutions engaging in commercial 
lending would be well advised to 
examine the Comptroller's new 
regulations (12 CFR Part 32) reproduced 
at 48 FR 15844 (April 12,1983) for a 
thorough explanation of the Applicable 
lending limits and their exceptions. 

Waiver. The final regulation contains 
a new waiver provision for certain loans 
with prior Board approval. This 
recognizes that the limitations in 
$ 563.9-3 are designed for ordinary 
business operations of insured 
institutions, and do not necessarily 
reflect appropriate guidelines in 
extraordinary cases such as mergers 
and consolidations. The waiver is 
similar to that found in 12 U.S.C 84(c)(7) 
for national banks. 

Geographic Lending Restrictions 

Historically, Federal associations 
evolved as local home-financing 
institutions. Until amended by the 
Depository Institutions Deregulation and 
Monetary Control Act of 1980, section 
5(c) of the HOLA imposed complex 
geographic restrictions on the 
investment authority of the Federal 
associations. However, even those 
restrictions were subject to exceptions, 
such as the authority still found in 
section 5(c)(4)(C) to make loans 
guaranteed under the Foreign 
Assistance Act of 1961 and the authority 
to invest in various securities of 
nationwide issuers. The elimination of 
these geographic restrictions and the 
recent removal of the section 5(a) 
characterization of Federal associations 
as “local" thrift institutions by section 
311 of the DLA indicate Congress* 
recognition and approval of the 
geographic diversification of Federal 
associations' lending and investment 
activities in response to the evolution of 
the credit markets in which they 
participate. Specifically, the Board 
believes Congress intended that Federal 
associations be able to make 
commercial-purpose loans without 
limitations based on the domicile of the 
borrower or the location of security 
property, in order to provide parity with 
national banks. 

One issue raised in the comment 
letters was whether section 403(b) of the 
National Housing Act (12 U.S.C 
and corresponding regulations at 12 CfR 
563.9 impose any geographic limitations 
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on the lending activities authorized 
under Part 545; and. If so, whether such 
a restriction should continue in light of 
the new lending powers of insured 
institutions. Section 403(b) reads in 
pertinent part: 

Each applicant for (KSUCj insurance shall 
aho file with its application an agreement 
that during the period that the insurance is In 
force it will not make any loans beyond one 
hundred miles from its principal office, 
wcept * * * loans which are made pursuant 
to relations of the Corporation * * *. 

In response to this comment, the 
Board has decided to revise section 
563 9 to provide for no geographic 
limitations on the lending activities of 
insured institutions. The effect of the 
revised section is to lift entirely the 100- 
mile restriction In section 403(b) of the 
National Housing Act. in order that an 
insured institution may make loans to 
the extent authorized by its chartering 
authority. The Hoard believes that this 
issue is most appropriately regulated by 
chartering authorities at this time. 

Notice to Housing Creditors 

Title VIII of the DIA authorizes 
certain housing creditors to make 
alternative mortgage transactions, 
notwithstanding any State constitution, 
law. or regulation. Section 80.4(a) of the 
DIA specifies that housing creditors 
other than banks, credit unions, and 
Federal associations may make 
alternative mortgage transactions only 
in accordance with regulations 
governing alternative mortguge 
transactions issued by the Board for 
federally chartered savings and loan 
associations. “Alternative mortgage 
transactions” is defined in section 603(1) 
to include loans or credit sales secured 
by residential real property, a dwelling. 
*11 stock in a residential cooperative, or 
a residential manufactured home (1) in 
which the interest rate finance charge 
be adjusted or renegotiated. (2) in 
which rate adjustments are implicitly 
permitted by having the debt mature 
during an interval shorter than the term 
of Amortization, or (3) in which the 
method of determining return, term, or 
^payment is not common to traditional 
hxed rate, fixed-term transactions. This 
definition, however, requires that 
Permissible transactions be described 
and defined by applicable regulation. 

Section 807(b) directs the Board to 
Ratify, describe and publish those 
Portions of its regulations that are 
^appropriate for. and thus inapplicable 

» the non federally chartered housing 
creditors. On November 17,1982. the 
jj°ard published a “Notice to Housing 
Creditors” (47 FR 51732. 51733). and 
guested comments thereon. The 

°t- e provided that housing creditors 


that are not commercial banks, credit 
unions or Federal associations may 
make alternative mortgage loans 
secured by a single family dwelling or 
dwelling units for four or fewer families, 
subject to the limitations contained in 12 
CFR 545.8-2(a) (2). (7) (as amended. 47 
FR 36612 (1982)). These housing 
creditors would, therefore, comply with 
the Board requirements on adjustments 
to rate, payment, balance or term and on 
disclosure. Requirements concerning 
loan-to-value ratios and other 
requirements designed to ensure safety 
and soundness in residential real estate 
lending by Federal associations were 
deemed inappropriate for, and thus 
inapplicable to. these housing creditors. 
For all other residential real property 
loans, all requirements as to 
adjustments to rate, payment, balance 
or term, and to disclosures were deemed 
inappropriate and inapplicable as well. 

The Board’s approach to the 
applicability of its regulations is 
premised on the clear statement of 
Congressional intent that Title VIII 
"does not place non-fedcrally chartered 
housing creditors under the supervision 
of the federal agencies, but instead 
merely enables them to follow a federal 
program as an alternative to state law.” 
S. Rep. No. 97-463. 97th Cong., 2d Sess. 
55. The Notice to Housing Creditors 
should, therefore, identify as 
appropriate those regulations that 
further “describe and define” (section 
603(1)) alternative mortgage 
transactions, and not those regulations 
intended for the general supervision of 
Federal associations. Also, those 
requirements applicable to mortgage 
lending generally (/.<?.. fixed-rate, fixed- 
term, fully amortized loans as well as 
alternative mortgage transactions) are 
deemed inappropriate because they do 
not further “describe or define” 
alternative mortgage transactions 
defined in section 803(1) of Pub. L 97- 
320. 

The comments received on the 
November 17,1982 Notice raised a 
number of issues. Some commenters 
requested that the Notice be expanded 
to include references to partially 
amortized loans, to forty year 
amortization limitations, to regulations 
on manufactured home loans, and to 
loan-to-value requirements. 

In responding to these suggestions, the 
Board adheres to the approach that 
those regulatory provisions that 
describe and define alternative 
mortgage transactions should be 
deemed applicable, but those provisions 
that apply generally to mortgage loans, 
those outside of the authority granted by 
Title VIII. and those imposed on Fed eral 
associations for safety and soundners 


purposes should not be applied. The 
revised Notice, therefore, does not 
include a reference to the forty year 
amortization limit because this 
requirement is not one particular to 
alternative mortgage transactions. The 
provisions on loan-to-value ratios are 
not deemed appropriate because they 
reflect the consideration of safety and 
soundness in the Board’s supervision of 
Federal associations. References to 
manufactured home loans or other types 
of loans are not included in the Notice 
because section 803(1) clearly defines 
the types of loans to which the authority 
to make alternative mortgage 
transactions is applicable. 

The final rule incorporates a revised 
Notice to Housing Creditors as an 
Appendix to Part 545. The Board 
believes that codification of the Notice 
in this manner will make reference to 
the applicable regulations easier for 
housing creditors that must rely on the 
regulations pursuant to section 804(a)(3). 
The revised Notice references the basic 
authority to make alternative mortgage 
transactions and the statutory definition 
set forth in section 803. The Notice 
identifies only the following rules as 
applicable: 

S 545.33(c), setting forth the authority 
to make partially amortized or non- 
amortized loans and to adjust the 
interest rate, payment, balance, or term 
to maturity; 

§ 545.33(e). setting forth limitations on 
adjustments to loans secured by 
borrower-occupied property; and 

§ 545.33(f) (4) thru (11). setting forth 
requirements for disclosures on loans 
secured by borrower-occupied property 
that are not fixed-rate and fully 
amortized. 

The Board believes that these 
provisions are an integral part of. and 
particular to. alternative mortgage 
transactions made by Federal 
associations. The adjustment and 
disclosure provisions are further limited 
in applicability to loans secured by 
borrower-occupied property, and 
therefore are limited in the same manner 
for housing creditors other than 
commercial banks and credit unions. All 
other regulations arc deemed 
inappropriate and, therefore, 
inapplicable. 

Equalization of Interest Rates 

Most favored lender status is 
conferred on FSUC-insured institutions 
by section 522 of the Depository 
Institutions Deregulation and Monetary 
Control Act of 1980 (12 U.S.C. 1730g). 

The Board, therefore, d letes existing 
5 545.8-9 relating to the equalization of 
interest rates. 
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Final Regulatory Flexibility Analysis 

Pursuant to section 3 of the Regulatory 
Flexibility Act. Pub. L No. 90-35. 94 
Stat. 1164 (September 19.1980). the 
Board is providing the following 
regulatory flexibility analysis: 

1. Reasons* objective, and legal basis 
underlying the rule . These elements 
have been incorporated elsewhere into 
the supplementary information 
regarding the rule. 

2. Small entities to which the rule will 
apply . The rule will apply only to 
Federal savings and loan associations 
and institutions the accounts of which 
are insured by the FSLJC. 


3. Impact of the rule on small 
institutions, lire rule will permit 
institutions to expand their services and 
investment activities regardless of size. 
There will be no disproportionate effect 
on small institutions. 

4. Overlapping or conflicting federal 
rules . There are no known Federal rules 
that may duplicate, overlap, or conflict 
with the rule. 

5. Alternatives to the rule. To the 
extent that there are alternatives to any 
elements of the rule, discussion of them 
has been incorporated into the 
supplementary information. 


List of Subjects in 12 CFR Parts 523. 526. 
541. 545. 555. 561. and 563 

Federal home loan banks. Savings and 
loan associations. 

Effective Date 

The Board has determined that the full 
thirty day delay of effective date 
following publication of the regulations 
pursuant to 5 U.S.C. 553(d) and 12 CFR 
508.14 is unnecessary because they 
relieve limitations imposed by 
regulations currently in effect, and it is 
in the public interest to provide for 
implementation of new powers as 
expeditiously as possible. Therefore, the 
regulations will take effect on May 26. 
1983. 
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Statutory Authority not Cooified—C ontinued 



Accordingly, the Board hereby 
amends Paris 523 and 526 of Subchapter 

B. Parts 541, 545 and 555 of Subchapter 

C. and Parts 561 and 563 of Subchapter 

D. Chapter V of Title 12, Code of Federal 
Regulations . as set forth below. 

SUBCHAPTER B—FEDERAL HOME LOAN 
BANK SYSTEM 

PART 523—MEMBERS OF BANKS 
LIQUIDITY 

1. Revise paragraphs (d). (g) (6) and 
(9). and (h) (3) and (5) of $ 523.10, as 
follows: 


$ 523.10 Definitions for purposes of this 
section. § 523.11 and $ 523.12. 

• • • • • 

(d) Net withdrawable accounts . All 
withdrawable accounts less the unpaid 
balance of all loans secured by such 
accounts, but not including tax and loan 
accounts, note accounts, accounts to the 
extent that security has been given upon 
them pursuant to $ 563.6-2 of this 
Chapter, United States Treasury 
General Accounts, or United States 
Treasury Time Deposit-Open Accounts. 

• • • • • 

(g) Liquid assets. 0 0 0 

(6) Obligations of or obligations 
issued by (other than gold-related 
obligations) any state, territory or 
possession of the United States or 
political subdivision thereof, including 
any agency, corporation or 
instrumentality of a state, territory, 
possession or political subdivision: 
Provided, That: 

(i) Such obligations continue to meet 
the requirements of § 545.72(a); and 

(ii) Such obligations will mature in 2 
years or Ies9; 

• • • • • 

(9) Corporate debt obligations and 
commercial paper denominated in 
dollars provided that: 

(i) Such corporate debt obligations (a) 
continue to be rated in one of the four 
highest grades by the most recently 
published rating of such obligations by 
two nationally recognized investment 
rating services, (6) are marketable as 
defined by § 541.26 of this part, (c) will 
mature in three years or less, snd (</) are 
not convertible to common stock; 


(ii) Such commercial paper (o) 
continues to be rated in one of the two 
highest grades by the most recently 
published rating of such paper by two 
nationally recognized investment rating 
services, or, if unrated, is guaranteed by 
a company having outstanding paper 
that is so rated, (6) will mature in 270 
days or less; and 
Provided, That an amount not in 
excess of one percent of such 
institution's assets invested in eligible 
corporate debt obligations or 
commercial paper of a single issuer shall 
be counted as a liquid asset; and 
• • • • • 

(h) Short-term liquid assets. 0 0 0 
(3) Savings accounts, including loans 
of unsecured day(s) funds, that qualify 
as liquid assets under paragraph (g)(4) 
of this section, and. in the case of 
negotiable savings accounts, will mature 
in six months or less; 

• • • • • 

(5) obligations specified in paragraph 
(g)(6)(l)(/;j of this section that will 
mature in 6 months or less; 


PART 526—LIMITATIONS ON RATE OF 
RETURN 

2. Amend S 520.1 by (1) removing the 
word "notice” from the first sentence of 
paragraph (e) thereof and substituting in 
its place the word "note", and (2) 
revising paragraph (1) thereof, as 
follows: 

§ 526.1 Definitions used In this Part 
# • • • • 

(1) NOW (negotiable order of 
withdrawal) account. A savings account 
authorized by 12 U.S.C. 1832 on which 
interest is paid subject to the rate 
limitation in ( 526.3 of this Part. For 
purposes of 12 U.S.C. 1832: 

(1) An organization shall be deemed 
"operated primarily for religious, 
philanthropic, charitable, educational, or 
other similar purposes • • • and not for 
* * * profit" if it is described In sections 
501(c)(3) through (13), 501(c)(19), or 528 
of the Internal Revenue Code, and 

(2) The funds of a sole proprietorship 
or unincorporated business owned by a 
husband and wife shall be deemed 


beneficially owned by "one or more 
individuals.” 


SUBCHAPTER C—FEDERAL SAVINGS AND 
LOAN SYSTEM 

PART 541—DEFINITIONS 

3. Revise Part 541 in its entirety as 
follows: 

See. 

541.1 General. 

5412 Act. 

541.3 Combination of residential real estate 
and business property involving only 
minor or incidental business use. 

541.4 Combination of home and busing 
property. 

541.5 Cooperative housing development 

541.6 Director. 

541.7 Dwelling unit. 

541.8 Federal association. 

541.9 Interim Federal association. 

541.10 Interim state institution. 

541.11 Insured institution. 

541.12 General reserves. 

541.13 Guaranteed loan. 

541.14 Home. 

541.15 Improved residential real estate. 

541.18 Insured loan. 

541.17 Regulatory net worth. 

541.18 Principal Supervisory Agent. 

541.19 Short-term savings accounts. 

541-20 Single-family dwelling 

541.21 Supervisory Agent. 

541.22 Surplus. 

541.23 Withdrawal value of a savings 
account. 

541.24 Loans. 

541.25 Commercial paper. 

54126 Corporate debt security. 

541 27 Unimproved real estate. 

541.28 Debit card. 

54129 Residential real estate. 

541.30 Nonresidential real estate. 

541.31 Improved nonresidential real estate. 
Authority: Sec 5.48 Stat. 132. as amended: 

12 U.S.C. 1464. Rcorg. Plan No. 3 of 1947:3 
CFR 1043-1948 Comp., p. 1071. unless 
otherwise noted. 

$541.1 General. 

Unless another definition is provided 
in this subchapter. definitions in Part 521 
of this Chapter apply. 

$5412 Ad 

The Home Owners’ Loan Act of l** 3 * 
as amended. 
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} 541.3 Combination of residential real 
estate and business property involving only 
minor or Incidental business use. 

Residential real estate for which no 
more than twenty percent of the total 
appraised value of the real estate is 
attributable to the business use. 

f 541.4 Combination of home and 
business property. 

A home used in part for business. 

f 541.5 Cooperative housing 

development 

Real estate primarily comprising a 
group of single-family dwellings owned 
by a non-profit cooperative housing 

organization. 

$541.6 Director. 

The Director or Deputy Director— 
Office of Examinations and Supervision. 

$541.7 Dwelling unit 

The unified combination of rooms 
designed for residential use by one 
family, other than a single-family 

dwelling. 

1541 8 Federal association. 

A savings and loan association or 
savings bank chartered by the Board 
under section 5 of the Act and. except as 
the Board may otherwise provide* any 
building and loan, savings and loan, 
building, or homestead association, 
organized or incorporated under the 
laws of the District of Columbia. 

5541.9 Interim Federal association. 

An association chartered by the Board 
under section 5 of the Act to facilitate 
the acquisition of 100 percent of the 
voting shares of an existing Federal 
•lock association or other insured stock 
institution by a newly formed company 
or an existing savings and loan holding 
company or to facilitate any other 
transaction the Board may approve. 

5 541.10 Interim state knstituUoa 
An insured institution, other than a 
federal association, the accounts of 
£hich are insured by the Federal 
Savings and Loan Insurance 
Corporation, to facilitate the acquisition 
Ji l(X) Percent of the voting shares of an 
listing Federal stock association or 
°th<T insured stock institution by a 
newly formed company or an existing 
wvings and loan holding company or lo 
tecihtate any other transaction the 
Board may approve. 

Insured institution. 

An insured institution as defined in 
* 561.1 of this Chapter. 

1 541.12 General reserves. 

Aggregate reserves established solely 

meet io 5m . 


$541.13 Guaranteed loan. 

A loan guaranteed or as to which a 
commitment to guarantee has been 
made under the Servicemens 
Readjustment Act of 1944, or Chapter 37 
of Title 38. United States Code, as 
amended. 

$541.14 Home. 

Rea! estate comprising a single-family 
dwelling(s) or a dwelling unit(s) for four 
or fewer families in the aggregate. 

$ 541.15 Improved residential real estate. 

Residential real estate containing 
offsite or other improvements sufficient 
to make the property ready for primarily 
residential construction, and real estate 
in the process of being improved by a 
building or buildings to be constructed 
or in the process of construction for 
primarily residential use. 

$541.16 Insured loan. 

A loan as to which the mortgagee is 
insured, or as to which a commitment 
for such insurance has been made under 
the National Housing Act or the 
Servicemen’s Readjustment Act of 1944. 
or Chitpter 37 of Title 38. United States 
Code, as amended. 

$ 541.17 Regulatory net worth. 

Any reference to the term ’’net worth" 
included in this Subchapter shall mean 
“regulatory net worth" as defined in 
$ 561.13 of this Chapter. 

$ 541.18 Principal Supervisory Agent. 

The President of the Bank of the 
district in which a Federal association, 
or insured institution (as defined in 
§ 561.1 of this Chapter), is. or will be. 
located or any other person designated 
in writing as Principal Supervisory 
Agent by the Board to serve as such for 
such term as under such conditions as 
may be specified. 

$ 541.19 Short-term savings account 

A savings account which will be 
withdrawn in less than twenty-four 
months or was established to 
accumulate funds to pay taxes or 
insurance premiums on real estate 
securing a loan. 

$ 541.70 Single-family dwelling. 

A structure designed for residential 
use by one family, or a unit so designed, 
whose owner owns, directly or through 
a non-profit cooperative housing 
organization, an undivided interest in 
the underlying real estate.Tncluding 
property owned m common with others 
which contributes to the use and 
enjoyment of the structure unit. 


$541.21 Supervisory Agent. 

The Principal Supervisory Agent or 
any other officer or employee of the 
Bank designated under $ 501.10 or 
$ 501.11 of this Chapter. 

$541.22 Surplus. 

Undistributed earnings held as 
unallocated reserves for general 
corporate use. 

$541.23 Withdrawal value of a savings 
account. 

The amount invested in a savings 
account plus earnings credited therelo. 
less lawful deductions therefrom. 

$541.24 Loans. 

Obligations and extensions or 
advances of credit; and any reference to 
a loan or investment includes an interest 
in such a loan or investment. 

§ 541.25 Commercial paper. 

Any note, draft, or bill of exchange 
which arises out of a current transaction 
or the proceeds of which have been or 
are to be used for current transactions, 
and which has a maturity at the time of 
issuance of not exceeding nine months, 
exclusive of days of grace, or any 
renewal thereof the maturity of which is 
likewise limited. 

$541.26 Corporate debt security. 

A marketable obligation, evidencing 
the indebtedness of any corporation in 
the form of a bond, note and/or 
debenture which is commonly regarded 
as a debt security and is not 
predominantly speculative in nature. A 
security is marketable if it may be sold 
with resonable promptness at a price 
which corresponds reasonably to its fair 
value. 

$541.27 Unimproved real estate. 

Real estate that will be improved, as 
defined in S 9 541.15 or 541.31 of this 
Part. 

$541.28 Debit card. 

A card that enables an accountholder 
to obtain access to a savings account for 
the purpose of making withdrawals or of 
transferring funds to a third party by 
non-transferable order or authorization. 

$541.29 Residential real estate. 

The terms “residential real estate" or 
“residential real property" mean homes 
(including condominiums and 
cooperatives), combinations of homes 
and business property, other real estate 
used for primarily residential purposes 
other than a home (but which may 
include homes), combinations of such 
real estate and business property 
involving only minor business use, farm 










23058 


Federal Register / Vol. 48, No. 100 / Monday, May 23, 1983 / Rules and Regulations 


residences and combinations of farm 
residences and commercial farm real 
estate, property to be improved by the 
construction of such structures, or 
leasehold interests in the above real 
estate. 

§ 541.30 Nonresidential real estate. 

The terms “nonresidential real estate” 
or “nonresidential real property” mean 
real estate that is not ’‘residential real 
estate.” as that term is defined in 
5 541.29 of this Part. 

5 54141 Improved nonresidential real 
estate. 

Nonresidential real estate (a) 
containing a permanent structure(s) 
constituting at least 25 percent of its 
value, or (b) containing improvements 
which make it usable by a business or 
industrial enterprise; or (c) used, or to be 
used within a reasonable time, for 
commercial fanning, excluding hobby 
and vacation property. 

PART 545—OPERATIONS 

4. Revise Part 545 in its entirety as 
follows: 

Sec 

545.1 Oneral authority. 

545.2 Federal preemption 

545.3 Transition period. 

545.4-545.10 [Reserved] 

545.11 Insured accounts. 

545.12 Demand deposit accounts. 

545.13 Account records. 

545.14 Determination and distribution of 
earnings. 

545.15 Withdrawals. 

545.18 Public deposits, depositaries, and 
fiscal agents. 

545.17 Funds transfer services. 

545.18 Issuance of mutual capital 
certificates. 

545.19 Issuance of net worth certificates. 

545 20 Borrowing, issuing obligations and 

securities, and giving security. 

545.21 Give-aways. 

545.22-545.30 |Rc*ervedl 

545.31 Election regarding classification of 
loans or investments. 

545.32 Real estate loans. 

545.33 Home loans. 

545.34 Limitations for home loans secured 
by borrower-occupied property. 

545.35 Olher real estate loans 

545.38 Loans to acquire or to improve real 
estate. 

545 37 Combination loans. 

545.38 Insured and guaranteed loans. 

545.39 Loans gurantued under the Foreign 
Assistance Act of 1961. 

545.40 Loans on low-rent housing. 

545.41 Community development loans and 
investments. 

545.42 Home improvement loans. 

545.43 State housing corporation 
investment-insured. 

545.44 Mortgage transactions with the 
Federal Home Loan Mortgage 
Corporation. 

545.45 Manufactured home financing. 


Sec. 

545.46 Commercial loans. 

545.47 Overdraft loans. 

545 46 Letters of credit. 

545.49 Loans on securities. 

54530 Consumer loans. 

545.51 Credit cards. 

545.52 Loans on savings accounts. 

545.53 Finance leasing. 

545 54-545.70 |Reserved| 

545.71 Liquid assets 

545.72 Government obligations. 

545.73 Inter-American Savings and Loan 
Bank. 

545.74 Service corporations. 

545.75 Commercial paper and corporate 
debt securities 

545.78 Investment in open-end management 
investment companies. 

545.77 Real estate for office end related 
facilities. 

545.78 Leasing. 

545.79 Gold transactions. 

545.80 Small Business Investment 
Corporations. 

545 81-545 90 |Reserved| 

545 91 Home office. 

545.92 Branch offices. 

545.93 Upgrading of approved branch office. 

545.94 Closing a branch office. 

545.95 Change of office location and 
redesignation of offices. 

545.98 Agency. 

545.97-545.100 [Reaervedl 

545.101 Fiscal agency. 

545.102 Trustee. 

545.103 Suretyship. 

545.104-545.110 |Reservcd| 

545.111 Adjustments to book value of 
assets. 

545-112 Real estate owned. 

545.113 Accounting records. 

545.114 Monthly reports. 

545.115 Statement of condition. 

545 118-545.120 (Reservedl 

545.121 Indemnification of directors, officers 
and employees. 

545.122 Employment contracts. 

545 123 Advisory boards and committees. 
545.124-545.125 (Reserved! 

545128 Referral of insurance business. 
545.127-545.130 [Reservedl 
545.131 Communication between members 
of a Federal mutual association. 
545.132-545.135 [Reserved) 

545130 Financial futures transactions. 

545.137 Financial options transactions. 

545.138 Data-processing services. 
545.139-545.140 [Reserved) 

545141 Remote Service Units (RSUs). 

545.142 1 lome banking services. 
Appendix-Notice to Housing Creditors 
Regarding Alternative Mortgage 
Transactions. 

Authority: Sec. 5. 48 StaL 132. as amended: 
12 U.S.C. 1404. Reorg. Plan No. 3 of 1947; 3 
CFR 1943-1948 Comp., p. 1071, unless 
otherwise noted. 

5 545.1 General authority. 

A Federal association may exercise 
all authority granted it by the Home 
Owners* Loan Act of 1933.12 U.S.C. 

1404. as amended, and its charter and 
bylaws, whether or not implemented 
specifically by Bank Board regulation. 


subject to the limitations and 
interpretations contained in this Port. 

$ 545.2 Federal preemption. 

The regulations in this Part 545 are 
promulgated pursuant to the plenary and 
exclusive authority of the Board to 
regulate all aspects of the operations of 
Federal associations, as set forth in 
section 5(a) of the Home Owners’ Loan 
Act of 1933,12 U.S.C. 1464, as amended. 
This exercise of the Board s^uthority is 
preemptive of any state law purporting 
to address the subject of the operations 
of a Federal association. 

§ 545.3 Transition period. 

Except for § 545.33 (which is subject 
to the transition period in 5 545.33(i)J 
until December 31,1903, a Federal 
association may continue to rely on the 
provisions of Part 545 as constituted 
prior to May 28,1983. This section shall 
expire automatically as of December 31, 
1983. 

{§545.4-545.10 [Reservedl 

§ 545.11 Insured accounts. 

Pursuant to 12 U.S.C. 1464 (b)(1)(A)- 
(b)(1)(B) a Federal association may issue 
insured accounts as defined in $ 561.3 of 
this Chapter in the form of demand 
deposit accounts and savings accounts 
for indefinite or fixed terms (“certificrite 
accounts”), in the form of shares or 
deposits. An association may establish 
classes of accounts and specify terms 
and conditions for such accounts. 
Amounts deposited in insured accounts 
may be in cash or property in which the 
association is authorized to invest The 
authority of an association to issue 
insured accounts pursuant to this Part is 
subject to any applicable provisions of 
Ports 526 and 563 of this Chapter and 
Part 1204 of this Title. 

{ 545.12 Demand deposit accounts. 

For purposes of 12 U.S.C. 1464 
(b)(1)(A)—(b)(1)(B) pursuant to which an 
association may issue demand accounts: 

(a) A “business, corporate, 
commercial or agricultural loan” shall 
include any loan other than a home loan 
on property occupied or to be occupied 
by the borrower, a loan to a natural 
person for persona), family, or 
household use. or a participation 
interest in such loans. 

(b) A “loan relationship” is 
established where there is a line of 
credit, any outstanding loan (including a 
finance lease), or a previous loan and a 
reasonable expectation of the renewal 
of a lending relationship based on the 
usual and customary activities and 
needs of the borrower. 
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1 545.13 Account records. 

(a) Evidence of ownership and 
account An association shall comply 
with the requirements found at S S 563.1 
and 5B3.17-1 (c)(5) of the Chapter. 
Accounts must be evidenced by a 
written agreement with transactions 
confirmed by issuance of a receipt or 
advice. 

(b) Ownership of record. (1) General 
rule. An association may treat the 
holder of record of an insured account 
as the owner, regardless of any notice to 
the contrary, until the account is 
transferred on the association’s books. 
Insured accounts shall be transferable 
only on the association’s books on 
proper application by the transferee and 
acceptance of the transferee as a 
member on terms approved by the board 
of directors. 

(2) Exception . Paragraph (b)(1) of this 
section notwithstanding, an association 
my issue negotiable certificate 
accounts in bearer form without 
recording ownership on the books of the 
association: Provided. That any 
provisions of the association's charter 
regarding membership and voting shall 
not apply to such certificates. 

(c) Use of collecting and paying agent 
An association may authorize any bank 
that is a member of the Federal Deposit 
Insurance Corporation or any institution 
that is a member of the Federal Savings 
and Loan Insurance Corporation to 
prepare, sign and deliver evidence of 
accounts, to collect and transmit funds 
obtained from those accounts, and to 
nuiintain records with respect to such 
accounts. The association may provide 
for issuance of duplicate certificates, 
bond, security and other protection in 
connection with such activities. An 
association may also authorize any such 
institution to pay an account according 
In its terms. 

1545.14 Determination and distribution of 

•aming*. 

(«) Hates of return. An association 
may issue savings accounts earning 
interest at different rotes of return which 
^y he fixed at the time the account is 
‘«ued or may vary, on any basis 
ipecified at the time the deposit is 
jccepted, or in accordance with 
1 1204.201 of this Title. The authority 
referred to in this paragraph is subject to 
*ny applicable provisions of Part 528 of 
hub Chapter and Part 1204 of this Title. 

lb) Time of distribution . An 
^sociation may distribute earnings on 
**2 accounts, or designated classes 
os provided in its charter and 
° yIaw * and the terms of the account. 

W Distribution on share accounts. No 
Attribution earnings on share 
Accounts may be made under this 


section until provision has been made 
for payment of expenses and for thepno 
rata portion of credits to reserves 
required by the association's charter 
and by Part 563 of this Chapter. 

4 545.15 Withdrawals. 

(a) Right to require notice for 
withdrawal from savings account A 
Federal association shall reserve the 
right to require a fourteen day advance 
notice of intention to withdraw from 
savings accounts not having a fixed or 
minimum term of at least fourteen days 
or a prior notice-of-withdrawal 
requirement of at least fourteen days. 

(b) Payment of withdrawal requests. 
Unless otherwise specified in its charter, 
when a Federal association cannot pay 
withdrawal requests within fourteen 
days of the date of receipt of written 
request therefor, it shall number and Hie 
all requests in the order received and 
proceed in the following manner while 
any request remains unpaid for more 
than fourteen days: 

(1) Requests shall be paid in 
numerical order, and as each number is 
reached the accountholder shall be paid 
the lesser of $1,000 or the amount of the 
withdrawal request. If the amount of the 
request is not paid in full the request 
shall be renumbered, placed at the end 
of the list of requests, and acted upon in 
the same way when its new number is 
reached, until the request is paid in full. 
However, when a request is reached for 
payment, the association shall so notify 
the accountholder by registered mail to 
his last address as recorded on the 
association's books and. unless the 
holder, within fourteen days from the 
mailing of the notice, applies in person 
or in writing for payment, the request 
shall be cancelled and not paid. 
Regardless of any other provision in Ihis 
section, the board of directors may pay 
on an equitable basis an amount not 
exceeding $200 to any accountholder in 
any culendar month: and 

(2) The association shall allot to the 
payment of withdrawal requests the 
remainder of the association's receipts 
from all sources after deducting 
therefrom amounts for expenses, 
required payments on indebtedness, 
earnings distributable in cash to holders 
of savings accounts, and a fund for 
general corporate purposes of not more 
than twenty percent of the association's 
receipts from its accountholders and its 
borrowers. 

(c) Grace period with respect to 
withdrawals. An association may 
compute earnings on amounts 
withdrawn from its insured accounts 
having an indefinite term during the lost 
three business days of any period for 
which earnings are distributable as if 


the withdrawal had been made 
immediately after the close of that 
period. 

4 545.16 Public deposits, depositaries, and 
fiscal agents. 

(a) Definitions . As used in this 
section— 

(1) “Moneys" includes "monies" and 
has the meaning it has in applicable 
state law: 

(2) "State law" includes actions by a 
governmental body which has a charter 
adopted under the constitution of the 
state w'ith provisions respecting deposits 
of public money of that body; 

(3) "Surety" means surety under real 
and/or personal suretyship, and 
includes guarantor, and 

(4) Terms in paragraph (b) of this 
section have the meanings they have 
under applicable state law. 

(b) Authority to act as surety for 
public deposits. (1) An association that 
is a deposit association may give bond 
or security for deposit in it of public 
moneys or investment in it by a 
governmental unit if required to do so by 
state low. either as an alternative 
condition or otherwise, regardless of the 
amount required. Any bond or security 
may be given and any substitution or 
increase thereof may be made under this 
section at any time. 

(2) If state law requires as a condition 
of such deposit or investment that the 
association or its bond or security, or 
any combination thereof, be surety for 
or with respect to other deposits or 
instruments, whether of that depositor 
or investor or of any otherfs). and 
whether in the association or in any 
other institution(s) having, when the 
investments or deposits were made, 
insurance by the Federal Savings and 
Loan Insurance Corporation, the same 
shall become, or if the state law is self¬ 
executing shall be. such surety. 

(c) Depositories and fiscal agents. 
Subject to regulation of the U.S. 

Treasury Department an association 
may serve as a depositary for Federal 
taxes, as a Treasury tax and loan 
depositary, as a depositary of public 
money and fiscal agent of the 
Government or with regard to any other 
instrumentality thereof when designated 
for that purpose by such instrumentality 
and approved by the Board, and satisfy 
any requirement in connection 
therewith, including: (1) maintaining 
accounts described in 4 526.1 (n), (o), (p) 
and (q) of this Chapter. (2) pledging 
collateral, and (3) performing the 
services outlined in 31 CFR 202.3(b) 
(1981), or any section that supersedes or 
amends 4 202.3(b). 
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§ 545.17 Funds transler services. 

An association is authorized to 
transfer, with or without fee, its 
customers' funds from any account 
(including a line of credit) of the 
customer at the association or at 
another financial intermediary to third 
parties or other accounts of the 
customer on the customer’s order or 
authorization by any mechanism or 
device, including cashier's checks, 
conforming with applicable laws and 
established commercial practices. 

$ 545.18 Issuance of mutual capital 
certificates. 

A Federal mutual association may 
issue mutual capital certificates as its 
charter permits, subject to the 
requirements of f 5637-4 of this Chapter 
or as the Board may otherwise authorize 
in writing. 

§ 545.19 Issuance of net wortti 
certificates. 

A Federal association may issue net 
worth certificates as its charter permits, 
in accordance with Part 572 of this 
Chapter or as the Board may otherwise 
authorize in writing. 

$ 545.20 Borrowing, issuing obligations 
and securities, and giving security. 

Pursuant to 12 U.S.C. 1484(b)(2Hb)(3). 
a Federal association may borrow, give 
security, and issue notes, bonds, 
debentures, or other obligations, or other 
securities, including capita! stock, 
subject to the provisions of Parts 581- 
571 of this Chapter. 

§ 545,21 Give-aways. 

(a) Definitions used in this section, (1) 
"Give-away" means any thing of value, 
or service performed in any part outside 
an association's premises, given without 
adequate payment, but not including (i) 
providing safety deposit facilities at 
reduced rental to members of the 
association, or (ii) repaying to members 
of any part of amounts paid by them for 
safe deposit facilities located outside 
the association's facilities. 

(2) "Doing business" has the meaning 
it has in the statute described in 
paragraph (c) of this section, and 
"domestic association" means any 
savings and loan, building and loan, 
homestead association, or cooperative 
bank which is a domestic association 
under that statutory provision. 

(b) Prohibition . No Federal 
association doing business in a state 
which has in effect a statutory provision 
as described in paragraph (c) of this 
section and regulatory restrictions 
adopted under that statute, shall (1) 
condition the distribution of a give-away 
on the recipient's possessing, opening, or 
adding to a savings account, or 


maintaining a minimum balance therein; 
(2) except under paragraph (d) of this 
section, refer in any of its advertising to 
any give-away, other than printed 
material of an educational or 
informational nature or a coin bank, 
with a cost not exceeding S2.50: or (3) 
enter any agreement with, or accept 
funds for investment in a savings 
account from, any person engaging in 
such activities. 

(c) Reciprocal statutory provision. 

The statutory provision referred to in 
paragraph (b) of this section must 
authorize a specified state official to 
impose any regulation restrictions on 
domestic associations of the state 
equivalent to those imposed on Federal 
associations by paragraphs (b) (1) and 
(2) of this section if, while the restriction 
is in force. Federal associations doing 
business in the state are likewise 
restricted. 

(d) Exception. Notwithstanding 
paragraph (b) of this section, a Federal 
association may advertise give-aways 
during a single period of thirty days 
ending not more than one year after it 
opens its first office. 

S$ 545.22-545.30 | Reserved J 

§ 545.31 Election regarding classification 
of loans or Investments. 

(a) If a loan or other investment is 
authorized under more than one section 
of the Home Owners' Loan Act of 1933, 
12 U.S.C. 1464. as amended, or this Part, 
an association may designate under 
which section the loan or investment 
has been made. Such a loan or 
investment may be apportioned among 
appropriate categories, and may be 
moved, in whole or pari, from one 
category to another. 

(b) For purposes of determining 
whether aggregate investments under 
one provision of the Home Owners' 

Loan Act of 1933.12 U.S.C. 1464, as 
amended, or this Part exceed an 
applicable perccntage-of-assets 
limitation, a loan commitment shall be 
counted as an investment and shall be 
included in total assets of an association 
only to the extent that funds have been 
advanced (and not repaid) pursuant to 
the commitment. The term "loan 
commitment" used in the preceding 
sentence includes a loan in process, a 
letter of credit, or any other commitment 
to extend credit. 

(c) Loans sold to a third party shall be 
included in calculation of a percent age- 
of-assets investment limitation only to 
the extent they are sold with recourse. 

(d) An association may make a loan 
secured by assignment of loans to the 
extent that it could, under applicable 


law and regulations, make or purchase 
the underlying assigned loans. 

§ 545.32 Real estate loans. 

(a) Authorization. Pursuant to 12 
U.S.C. 1464(c)(1)(B). a Federal 
association may originate, invest in. sell 
purchase, service, participate, or 
otherwise deal in (including brokerage 
or warehousing) loans made on the 
security of residential or nonresidenlial 
real estate, or interests in such loans, 
subject to the limitations of this Part. 

(b) General (1) Appraisals . An 
association may make a real estate loan 
only after a qualified person designated 
by its board has submitted a signed 
appraisal of the security property, 
except that an insured or guaranteed 
loan may be made on the basis of a 
valuation of the security property 
furnished to the association by the 
insuring or guaranteeing agency. The 
association shall pay the cost of any 
appraisal of the security property 
obtained by the association after loan 
closing but prior to maturity of a loan, 
unless the borrower specifically 
requests the appraisal or the appraisal is 
made pursuant to the borrower's request 
to modify or refinance the loan. 

(2) Initial repayments on real estate 
loans. Except as expressly authorized 
by this Pari, repayments on real estate 
loans shall begin not later than 60 days 
after the loan is disbursed: Provided 
That if such loans are for constructmn. 
substantial alteration, repair, or 
improvement, repayments may begin not 
later than 36 months (24 months for 
loans secured by real estate consisting 
solely of a home or combination of home 
and business property) after the date of 
the first disbursement, and interest shall 
be payable at least semi-annually until 
regular periodic payments begin. 

(3) Adjustments. Subject to the 
limitations of 5 545.33(e). an associatioa 
may adjust the interest rate, payment, 
balance, or term to maturity on any real 
estate loan as authorized by the loan 
contract, and may receive a portion of 
the consideration for making a real 
estate loan in the form of a percentage 
of the amount by which the current 
market value of the property, during the 
loan term or at maturity, exceeds the 
original appraised value, or as provided 
in § 555.19 of this subchapter. 

(c) Security property. A loan is made 
on the security of real estate if: 

(1) The security property is real estate 
pursuant to the law of the state in which 
the property is located; 

(2) The security interest of the 
association may be enforced as a real 
estate mortgage or its equivalent 
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pursuant to the law of the state in which 
the property is located; 

(3) The security property is capable of 
•eparate appraisal; 

(4) The association relies substantially 
upon the real estate as the primary 
security for the loan; and 

(5) With regard to a security property 
that is a leasehold or other interest for a 
period of years, the term of the interest 
extends, or is subject to extension or 
renewal at the option of the association, 
fora term of at least five years following 
maturity of the loan. 

(d) Loan-to-value ratios . (1) At the 
time of origination, a real estate loan 
may not exceed 100 percent of the 
market value of the security property. A 
Federal association shall, by a vote of 
its board of directors, establish 
maximum loan-to-vulue ratios for loans 
made on the security of real estate, and 
the resolution adopting such ratios shall 
be included in the minutes of the 
directors' meeting. Home loans made on 
the combined security of real estate and 
savings accounts may be made in 
excess of the maximum loan-to-value 
ratios adopted pursuant to this 
paragraph (d) with such excess secured 
by the savings account, if the account 
consists only of funds belonging to the 
borrower, members of his family, or his 
employer. 

(2) With respect to home loans 
originated or refinanced in excess of 90 
percent of the appraised value of the 
»«urity property, that part of the unpaid 
balance that exceeds 80 percent of the 
property’s value shall be insured or 
guaranteed by a mortgage insurance 
company that the Federal Home Loan 
Mortgage Corporation has determined to 
I* a qualified private insurer." 

(3) With respect to all other loans on 
toe security of real estate originated in 
excess of 90 percent of the appraised 
v «lue of the security property, an 
Association’s board of directors shall 
approve each such loan prior to its 
origination and such approval shall be 
horded in the minutes of its meeting. 

Ml In determining compliance with 
^oximum luan-to-value-ratio limitations 
for real estate loans, at the time of 
®**ing a loon an association shall add 
together the unpaid amount, or in the 
case of a line-of-credit loan the 
Approved credit limit, of all recorded 
kwns secured by prior mortgages, liens 
Mother encumbrances on the security 
Property that would have priority over 
^ association’s lien, and shall not 
such a loan unless the total 
Amount of such loans (including the one 
be made but excluding loans that will 
*® °ff out of the proceeds of the 
*** loan) does not exceed the 
Applicable maximum !oan-to-value-ratio 


limitations prescribed in this paragraph 
(d). In valuing the real estate security, 
an association shall use the current 
appraised value of the security property, 
which may include any expected value 
of improvements to be financed. 

"Value" for a real estate loan means the 
market value of the real estate. 

$545.33 Home loans. 

Any loan made on the security of 
homes (including a unit of a 
condominium or cooperative), 
combinations of homes and business 
property, farm residences, and 
combinations of farm residences and 
commercial farm real estate (home 
loans) shall be subject to the limitations 
of this section. 

(a) Term: interest. The loan term shall 
not exceed 40 years, with interest 
payable at least semi-annually, except 
as expressly authorized by this section. 

(b) Repayment of principal. The loan 
batance, for other than nonamortized 
and line-of-credit loans, shall be 
repayable in at least semi-annual 
installments; Provided. That loans on 
the security of farm residences and 
combinations of farm residences and 
commercial farm real estate may be 
repayable in annual installments. 

(c) Amortization . The loan may be 
fully amortized, partially amortized, 
nonamortized. or a line-of-credit loan. 
The loan contract may provide for the 
deferral of principal and capitalization 
of a portion of interest, or of all interest 
on loans to natural persons secured by 
borrower-occupied property and on 
which periodic advances are being 
made. 

(d) Loan-to-value ratios. (1) At 
origination, the loan balance may not 
exceed the maximum loan-to-value 
ratios established pursuant to 

$ 545.32(d) of this Part. During the term 
of the loan, the loan-to-value ratio may 
increase above the maximum 
permissible percentage if the increase 
results from an adjustment authorized 
by paragraph (c) or (e) of this section. 
The Board will assume continued 
compliance with the loan-to-vatue-ratio 
limitations where the original ratio met 
the requirements of this paragraph (d). 
but in no event may the loan balance 
exceed 125 percent of the original 
appraised value of the property during 
the term of the loan, unless pursuant to 
the paragraph (e)(2)(i) of this section or 
unless the loan contract provides that 
the payment shall be adjusted at least 
once every five years, beginning no later 
than the tenth year of the loan, to a level 
sufficient to amortize the loan at the 
then-existing interest rate and loan 
balance over the remaining term of the 
loan. The 125-percent limitation shall 


not apply to that portion of a loan 
balance that is interest received in the 
form of a percentage of the appreciation 
in value of the security property 
pursuant to paragraph (b)(3) of $ 545.32 
or as permitted by $ 555.39 of this 
Subchnpter. 

(2) If. at maturity of a home loan that 
provides for adjustments pursuant to 
paragraph (c) or (e) of this section, the 
ratio of the loan balance to the current 
market value of the security property 
exceeds the maximum permissible under 
$ 545.32(d) the association may offer to 
refinance the loan if (i) it complies with 
§ 545.32(d)(2), and (ii) the loan contract 
requires that, in addition to full or 
partial amortization of the loan, thepro 
rata portion, based on the number of 
installments due annually, of estimated 
annual taxes and assessments on the 
security property be paid in advance to 
the association with each installment 
payment. 

(e) Adjustments. For any home loan 
secured by borrower-occupied property, 
adjustments to the interest rate, 
payment, balance, or term to maturity 
shall comply with the limitations of this 
paragraph (e). 

(1) Adjustments to the interest rate 
shall correspond directly to the 
movement of an interest-rate index or of 
a national or regional index that 
measures the rate of inflation or the rate 
of change in consumer disposable 
income, which index is readily available 
to and verifiable by the borrower and is 
beyond the control of the association. 

An association also may increase the 
interest rate pursuant to o formula or 
schedule that specifies the amount of 
the increase, the time at which it may be 
made, and which is set forth in the loan 
contract. An association may decrease 
the interest rate at 8ny time. 

(2) Adjustments to the payment and 
the loan balance that do not reflect an 
interest-rate adjustment may be made if 
(i) the adjustments reflect a change in a 
national or regional index that measures 
the rate of inflation or the rate of change 
in consumer disposable income, is 
readily available to and verifiable by 
the borrower, and is beyond the control 
of the association, (ii) in the case of a 
payment adjustment, the adjustment 
reflects a change in the loan balance or 
is made pursuant to a formula, or to a 
schedule specifying the percentage or 
dollar change in the payment as set 
forth in the loan contract or (iii) in the 
case of an open-end line-of-credit loan, 
the adjustment reflects an advance 
taken by the borrower under the line-of- 
credit and is permitted by the loan 
contract. 
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(3) Any combination of indices or a 
moving average of index values may be 
used os an index, and an association 
may use more than one index during the 
term of a loan, if set forth in the loan 
contract. 

(4) At least 30 but not more than 120 
days prior to an adjustment and at least 
90 but not more than 120 days prior to 
the expected maturity of a non- or 
partially-amortized loan (including a 
loan with a "call" provision pursuant to 
paragraph (e)(5) of this section), an 
association shall provide the borrower 
with notice of the adjustment or of 
maturity. However, where the loan 
contract provides that changes in the 
interest rate shall occur more frequently 
than changes in the payment, the 
association need not notify the borrower 
of changes in the rate, nor of changes in 
the loan balance or term resulting from a 
rate change, until notice of a payment 
adjustment is given. (For purposes of 
notification, a payment adjustment is 
considered to occur as of the date of the 
interest-rate change immediately 
preceding the due date of the adjusted 
payment.) In addition, where the loan 
contract sets out a schedule of payment 
adjustments, notice need not be given of 
payment changes made pursuant to that 
schedule. In the case of an open-end 
line-of-credit loan, notice of an 
adjustment to the payment or the 
balance need not be given if the 
adjustment reflects advances taken by 
the borrower under the line of credit, 
and notice of a change in the interest 
rate permitted by the loan contract (and 
any resulting change in the payment) 
need not be given. 

(5) The loan term may be adjusted 
only to reflect a change in the interest 
rate, the payment or the loan balance. A 
loan contract may provide an 
association with the right to call the 
loan due and payable either after a 
specified number of years has elapsed 
following closing or upon the occurrence 
of a specified event external to the loan. 

(f) Disclosure. Not later than three 
business days following receipt of a 
written application an association shall 
disclose to each applicant for a home 
loan, including a nonconforming loan 
made pursuant to 12 U.S.C. 1464(c)(3)(C). 
that is secured by property occupied or 
to be occupied by the borrower the 
information specified by this paragraph 
(f) These disclosures must be provided 
for all such loans that are originated by 
the association, for loans purchased 
from an affiliate (as defined in { 583.15 
of this Chapter) and for loans purchased 
from an unaffiliated entity as part of a 
business arrangement or agreement to 
purchase loans not yet originated. The 


disclosures shall be in one or more 
documents other than the loan 
documents and 6halt be in plain 
language. The purpose of this disclosure 
requirement is to ensure full 
understanding of the operation of the 
loan for which the individual is 
applying. The disclosures do not 
constitute a commitment on the part .of 
an association to make a loan to the 
applicant. For all home loans secured by 
borrower-occupied property the 
disclosure materia) provided to an 
applicant shall include at least such of 
the following information as is relevant 
to the type of loan being offered: 

(1) Whether the loan contract contains 
a due-on-sale clause, and. if so. what 
rights the association has under the 
clause. 

(2) A statement about whether the 
loan contract authorizes the imposition 
of a tote charge or a prepayment penalty 
and. if so. the amount of the charge or 
penalty or the manner in which it is to 
be determined. If the amount of the 
charge or penalty may vary over the 
term of the loan, the association must 
indicate the approximate minimum and 
maximum amounts that may be imposed 
for a loan of the same type and with an 
initial balance comparable to that of the 
borrower. 

(3) if the loan contract provides for 
escrow payments, a statement 
explaining the purpose of requiring 
escrow payments, how the amount of 
the escrow payment is established, and 
the rights of the association if the 
borrower fails to make the escrow 
payments. 

(4) The term to maturity, if known, or 
the manner in which the term will be 
established 

(5) The initial interest rate, if known, 
or the manner in which the initial 
interest rate will be established 

(6) The amount of the initial payment, 
if known, and an explanation of how the 
amount of the payment is determined by 
reference to the initial loan balance, the 
interest rate, and the term over which 
the balance is scheduled to be repaid. 

(7) If the interest rate, the payment, 
the loan balance, or the term to maturity 
may be adjusted, a full explanation of 
how the adjustments may be made, 
including identification of the index(es) 
to be used and how index values may be 
obtained by the borrower, and how the 
adjustment of one item may affect the 
others. 

(8) Whut information will be 
contained in each notice of an 
adjustment and, in the case of a non- or 
partially-amortized loan (including a 
loan giving the association the right to 
cal) the loan due and payable after a 


number of years or upon the occurrence 
of an event external to the loan), in the 
notice of maturity, and how far in 
advance of an adjustment or maturity 
each notice will be provided. 

(9) A description of all contractual 
contingencies, other than those arising 
from the borrower’s breach or 
nonperformance or an obligation under 
the loan contract under which the loan 
may become due or which may result in 
a forced sale of the home. 

(10) In the case of a non- or partially- 
amortized loan, unless the association 
unconditionally obligates itself to 
refinance the loan, a statement that a 
large payment will be due at maturity of 
the loan and that the association is 
under no obligation to refinance the 
loan; if the loan gives the association the 
right to call the loan due and payable 
after a number of years or upon the 
occurrence of an event external to the 
loan, a statement that a large payment 
may be due at such time and that the 
association is not obligated to refinance 
the loan. 

(11) An example of the interaction of 
all variable features of the loan over any 
period of time. 

(12) Notwithstanding any provisions 
in this paragraph (f). for all home loans 
secured by borrower-occupied property 
that are fully amortizing and on which 
the interest rate, balance, term and the 
amount of the payments are fixed, an 
association need only provide the 
information specified in paragraphs (f) 
(1H3) of this section. 

(g) Loans on cooperatives. A loan 
made on the security of a cooperative 
under this section shall comply with the 
following requirements: 

(1) Loans on the security of 
cooperative housing developments 
("blanket"loans). The association shall 
require that the cooperative housing 
development maintain reserves at least 
equal to those required for comparable 
developments insured by the Federal 
Housing Administration. 

(2) Loans on individual cooperative 
units. Such loans may be made on the 
security of (i) a security interest in stock, 
membership certificate, or other 
evidence of ownership issued to a 
stockholder or member by a cooperative 
housing organization; and (ii) an 
assignment of the borrower’s interest in 
the proprietary lease or occupancy 
agreement issued by such organization. 

(h) Loans to facilitate trade-in or 
exchange. Loans made to facilitate the 
trade-in or exchange of security 
property shall not exceed the loan-to- 
value ratios adopted by the association 
and shall be repayable within eighteen 
months. 
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(1) Transition period. (1) F.ffective 
August 10.1982, the Board substantially 
amended its home lending regulations 
(12 CFR 545.6-2(a) (47 FR 36812)). and 
provided that between that date and 
December 31,1982 Federal associations 
could make home loans pursuant to 
either the August amendments or the 
bom*> lending regulations as constituted 
prior to that date. (12 CFR 545.6-2(a). 

545.6- 4, 545.6-4a, 545.6-4b (1982)). The 
Board subsequently extended this 
transition period to the later of June 30, 
1982, or final Board action on these 
amendments. Board Resolution No. 83- 
24 (48 FR 3584 (1983)). 

(2) These amendments become 
effective on May 26,1983. Until that date 
associations may, or may commit to. 
make, purchase, participate, or 
otherwise deal in home loans pursuant 

to either the regulations as tjiey were 
constituted prior to August 16,1982 (12 
CFR 545.6-2{a), 545.8-4, 545.6-4a, 545.6- 
4b (1982)) or the regulations as amended 
effective August 16,1982. (12 CFR 545.8- 
2a (47 FR 36612)). As of May 28,1963. 
and until December 31,1963. an 
association may, or may commit to, 
make purchase, participate, or otherwise 
deal in home loans pursuant to either 
the regulations as constituted prior to 
August 18.1982 (12 CFR 545.6-2{a), 

545.6- 1, 545.G-4a. 545.6-4b (1982)). or 
these amendments (12 CFR 545.33). The 
home lending regulations that became 
effective on August 16,1982 (12 CFR 
5456-2(a) (47 FR 36612)) have been 
iubsumed into these amendments and 
the authority to make home loans 
pursuant to the August amendments 
shall cease as of May 28,1983. 

(3) This paragraph (i) shall expire 
automatically as of December 31. 1983. 


5 545.34 Limitations for home loans 
••cored by borrower-occupied property. 

(a) Due on-sale clauses. Subject to the 
provisions of 12 U S.C. 1701 j-3 (which 
preempts state prohibitions of due-on- 
wle clauses) and Part 591 of this 
Copter, an association may include a 
provision in its loan instrument whereby 
toe association may. at its option, 

Declare immediately due and payable 
•unis secured by the association's 
security instrument if all or any part of 
toe real property securing the loan is 
s^U! or transferred by the borrower 
*tthout the association's prior written 
consent. 


(b) Late charges, With respect to any 
,fi * n made after July 31,1976, on the 
security of a home occupied or to be 
occupied by the borrower, no late 
ttarge. regardless of form, shall be 
assessed or collected by an association. 
«ii (l) any monthy billing, coupon, or 
0!,cp association may provide 


regarding installment payments due on 
the loan discloses the date after which 
the charge may be assessed, and (2) the 
association has disclosed the 
information pertaining to the charge 
pursuant to § 545.33(0(1 )(ii) of this Part. 
An association may not impose a late 
charge more than one time for late 
payment of the same installment, and 
any installment payment made by the 
borrower shall be applied to the longest 
outstanding installment due. An 
association shall not assess a late 
charge as to any payment received by it 
within fifteen days of the due date of 
such payment. 

(c) Loan payments and prepayments. 
Except for loans to natural persons 
secured by borrower-occupied property 
and on which periodic advances are 
being made, payments on the principal 
indebtedness of all loans on real estate 
shall be applied directly to reduction of 
such indebtedness, but prepayments 
made on an installment loan may be 
reapplied from time to time wholly or 
partly to offset payments which 
subsequently accrue under the loan 
contract. Subject to the disclosure 
provisions of $ 545.33(f)(l)(ii), an 
association may impose a penalty on 
prepayment of a loan as provided in the 
loan contract. Notwithstanding the 
above, for any home loan secured by 
borrower-occupied property and on 
which the yield may be adjusted 
pursuant to { 545.33(e), an association 
may not impose a penalty on any 
prepayment made within 90 days of a 
notice of an adjustment. 

§ 545.35 Other real estate loans. 

A loan made on the security of 
residential real estate other than a home 
or on the security of nonresidential real 
estate shall be subject to the limitations 
of this section. 

(a) The loan term shall not exceed 30 
years, except for nonamortized loans, 
which shall be repayable within five 
years. 

(b) Interest shall be payable at least 
semi-annually, except to the extent that 
the loan contract provides for the 
deferral and capitalization of interest. 

(c) At origination, the loan balance 
may not exceed the maximum loan-to- 
value ratios specified in { 545.32(d) of 
this Part. During the term of the loan, the 
loan-to-value ratio may increase above 
the maximum permissible percentage if 
the increase results from the deferral 
and capitalization of interest, but at no 
time during the loan term may the ratio 
of the loan balance to the Initial 
appraised value of the security property 
exceed 100 percent as a result of the 
deferral and capitalization of interest. 


(d) An association's aggregate 
investment in nonresidential real estate 
loans under this section shall not exceed 
40 percent of assets. 

i 545.36 Loans to acquira or to improva 
real estate. 

In addition to any other limitations in 
this Part pertaining to real estate loans, 
loans for the purpose of acquiring 
unimproved real estate, for financing the 
development of real estate, on the 
security of building lots and sites 
(including a lot on which a 
manufactured home will be located), for 
construction of structures on real estate, 
or for the rehabilitation of real estate 
shall be subject to the provisions of this 
section. 

(a) Such loans shall not exceed the 
loan-to-value ratios adopted under 

i 545.32(d) of this Part. 

(b) Such loans shall be repayable 
within the following terms: 

(1) Two years: loans for the 
construction or rehabilitation of an 
individual single-family dwelling: 

(2) Three years: loans for the 
acquisition of land; 

(3) Six years: loans tor the 
construction or rehabilitation of multi- 
family dwellings, of nonresidential real 
estate, or of more than one single-family 
dwelling, and loans on the security of 
building lots and sites (other than for a 
borrower's principal residence); 

(4) Eight years: loans to finance the 
development of real estate; 

(5) Fifteen years: loans on the security 
of building lots and sites for single¬ 
family dwellings to be used as the 
borrower's principal place of residence 
(as evidenced by a borrower's 
certification of intention that the 
property will be so used). 

(c) For loans made to finance the 
development of real estate. loans on the 
security of building lots and sites, and 
construction loans, upon release of any 
portion of the security property from the 
lien securing the loan, the principal 
balance of the loan shall be reduced by 
an amount at least equal to that portion 
of the outstanding loan balance 
attributable to the value of the property 
to be released. "Value" for the purposes 
of the preceding sentence is the 
appraised value fixed at the time the 
loan was made. 

(d) Loan documentation for 
development loans shall contain a 
preliminary development plan that is 
satisfactory to the association. In 
addition, loans to one borrower (as 
defined in $ 563.9-3 of this Chapter) 
made under this section for any one 
development project shall not exceed 
two percent of an association's assets. A 
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development project may include all 
facilities that compose an integrated 
development plan. With respect to 
construction loans, associations shall 
reserve the right to impose limits on the 
number of structures under construction 
at a given time. 

g 545.37 Combination loans. 

(a) Any loans authorized by this Part 
may be combined, with the term of each 
loan beginning at the end of the term of 
the preceding loan and interest and 
principal payment requirements as 
specified in the applicable sections of 
this Part. 

(b) With respect to a combination of 
loans to finance development of real 
estate and loans on building lots and 
sites and/or construction loans, whether 
or not development has been completed, 
(i) beginning not more than three years 
after the initial disbursement of loan 
proceeds for construction purposes, the 
borrower shall make monthly payments 
sufficient to amortize, on a straight-line 
basis, that portion of the principal loan 
balance applicable to any improvement, 
including the building site, over the 
remaining term of the loan, and (ii) 
beginning not more than four years after 
such disbursement, the borrower shall 
make monthly payments sufficient to 
amortize, on a straight-line basis, that 
portion of the loan balance not 
applicable to the construction of any 
improvement and its building site, over 
the remaining term of the loan. 

(c) For a combination loan that 
includes the acquisition of land, the loan 
contract shall provide that if the 
development or construction to be 
financed with the loan has not 
commenced by the end of the third year 
from the initial disbursement of the loan 
proceeds, the loan balance outstanding 
shall be due and payable. 

(d) Notwithstanding any other 
provisions of this section, a combination 
loan for construction inclusive of 
acquisition and/or development, other 
than loans for single-family dwellings to 
be used as the principal place of 
residence of the borrower (which may 
be repayable within the period allowed 
by this section plus 40 years), shall be 
repayable within eleven years. 

g 545.38 Insured and guaranteed loans. 

Without regard to any other 
limitations of this Part, a Federal 
association may make or invest in any 
of the following: 

(a) Loans on the security of residential 
real estate that constitute guaranteed or 
insured loans as defined in gg 541.13 or 
541.16 of this Chapter, or that are • 
insured or guaranteed by an agency or 
instrumentality of a state (1) whose full 


faith and credit is pledged to support the 
insurance or guarantee, or (2) whose 
insurance or guarantee program is 
approved by the Federal Home Loan 
Mortgage Corporation or the Federal 
National Mortgage Association. 

(b) Loans on the security of residential 
real estate guaranteed under the 
Farmers Home Administration (FmHA) 
Rural Housing Program: Provided\ That 
(1) FmHA guarantees at least eighty 
percent of the principal amount and 
accrued interest of each loan made 
under the program: (2) the loan terms 
must bd acceptable to FmHA; and (3) 
the association invests not more than 
the greater of 2.5 percent of its assets or 
one-half of its net worth in the aggregate 
out standing balance of the non- 
guaranteed portions of all loans made 
under the program and held by the 
association. 

(c) Loans on the security of non- 
residential real estate that are 
guaranteed by one of the following 
agencies: (1) Economic Development 
Administration (under the Public Works 
and Economic Development Act of 1965. 
as amended, or the successor to that 
Act; or the Trade Act of 1974, as 
amended); (2) Farmers Home 
Administration (under the Consolidated 
Farm and Rural Development Act of 
1974. as amended); (3) Small Business 
Administration (under the Small 
Business investment Act of 1956, as 
amended; or the Small Business Act of 
1953, as amended). 

§ 545.39 Loans guaranteed under the 
Foreign Assistance Act of 1961. 

(a) Pursuant to 12 U.S.G. 1464(c)(4)(C) 
a Federal association may invest in any 
housing project loan guaranty under 
Section 221 of the Foreign Assistance 
Act of 1961. as in effect before 
December 30.1969; any loans 
guaranteed under Section 224 of that 
Act. as in effect before December 30, 
1969; or any loan guaranteed under 
Sections 221 or 222 of that Act. as in 
effect after December 29.1969, subject to 
paragraph (b) of this section. 

(b) Requirements . For any investment 
made pursuant to this section: 

(1) The loan agreement shall specify 
what constitutes an event of default, 
and provide that upon default in 
payment of principal or interest under 
such agreement, the entire amount of the 
outstanding indebtedness thereunder 
shall become immediately due and 
payable, at the lender's option; and 

(2) The contract of guaranty shall 
cover 100 percent of any loss of 
investment thereunder, except for any 
portion of the loan arising out of fraud or 
misrepresentation for which the party 
seeking payment is responsible, and 


provide that the guarantor shall pay for 
any such loss in U.S. dollars within a 
specified reasonable time after the date 
of application for payment. 

5 545.40 Loans on low-rent housing. 

(a) General. Limitations in this Part 
relating to maximum loan terms and 
loan-to-value ratios shall not apply to 
any loan secured by a lien on real estate 
which is, or is being constructed, 
remodeled, rehabilitated, or renovated 
to be. the subject of (1) an annual 
contributions contract for low-rent 
housing under former Sections 23 or 5 of 
the United States Housing Act of 1937, 
as amended, or (2) a Housing Assistance 
Payment (HAP) contract for low-income 
housing under Section 8 of the United 
States Housing Act of 1937, as amended, 
which the borrower has agreed in 
writing to enter into for the maximum 
term available for the particular project 
type and financing; Provided, That no 
loan by a Federal association pursuant 
to the authority of this section shall 
exceed the applicable loan-to-valuc 
ratio specified in { 545.32(d) or, the 
purchase price if the security property is 
to be purchased by a local public 
housing authority, and in no event, shall 
loan proceeds in excess of 00 percent of 
such appraised value be disbursed to 
the borrower until the Department of 
Housing and Urban Development has 
issued its final approval of the project 
under the subsidy program. Louns 
insured under the National Housing Act 
may be made on terms and conditions 
permitted by the insuring agency as 
provided in $ 545.38 of this Chapter. 

(b) Appraisals. The appraisals of any 
real estate required by S 545.32(b)(1) 
shall be rendered in accordance with 
the general appraisal guidelines issued 
by the Office of Examinations and 
Supervision. 

5 545.41 Community development loans 
and Investments. 

(a) General. A Federal association 
may make investments pursuant to 12 
U.S.C. 1484(c)(3)(B) that are located 
within any of the following areas: (1) 
Any neighborhood strategy area (as 
defined in 24 CFR 570.301(c)) receiving 
concentrated development assistance 
under Title I of the Housing and 
Community Development Act of 1974. as 
amended; (2) Any general location (as 
specified in 24 CFR 570.306{b)(3)(ii)) 
which is specified in a community's 
Housing Assistance Plan (as defined in 
24 CFR 570.306) as an area for housing 
assistance goals and which is receiving 
such concentrated assistance; (3) Any 
urban renewal area (as defined in 
Section 110(a) of the Housing Act of 
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1949, as amended) receiving such 
concentrated assistance in order to 
finish uncompleted urban renewal 
projects: and (4) Any locales specified 
by a community as receiving Urban 
Development Action Grants or 
otherwise receiving significant amounts 
of such concentrated assistance. 

(b) Investment in loons and other 
obligations secured by liens on real 
estate. Such investments shall conform 
to all limitations in this Part 545 
applicable to the type of real estate 
securing the investments. 

(c) Investments in real estate. 
Investments in real estate may not 
exceed the appraised value of the 
property plus usual settlement costs. In 
determining the two-percent statutory' 
investment limit, the following rules 
shall apply: 

(i) A reasonable allowance for 
depreciation computed under the 
straight-line method may be deducted 
from the cost of improved real property 
or investments in improved real 
property owned by the association: 

(ii) If a leasehold interest in land is 
acquired, the amount of the investment 
as to rental obligations under the lease 
shall be determined on the basis of the 
‘present value of an annuity due*' and 
for the purpose of such determination, 
the worth of money shall be deemed to 
be a market rate as of the date of the 
lease; and 

(iii) The investment in improvements 
to land in which the association has a 
leasehold interest shall be the cost to 
the association of the improvement, less 
reasonable allowance for amortization 
computed under the straight-line 
method. 

f 545.42 Home improvement loans. 

For any home improvement loan, with 
or without security, made pursuant to 12 
tl.S C. I464(c)(l)(j). installments shall be 
payable at least quarterly, the first 
installment due no later than 120 days 
from the date the loan is made and the 
final installment due no later than 20 
years and 32 days from such date. 
Installments shull be substantially equal 
except to the extent that the loan 
complies with mortgage provisions 
authorized under 5 545.33(e) of this Part. 

1545.43 Stats housing corporation 

**estment-lnauraci 

A Federal association may make 
investments in. commitments to invest 
m. loans to, or commitments to lend to 
**ny state housing corporation (as 
defined in § 571.8 of this chapter), 
Pursuant to 12 U.S.C. 1464(c)(l)(P), 
Provided that the aggregate outstanding 
direct investment and investment in 
loans and loan commitments under this 


section shall not exceed 30 percent of 
the association s assets at the time of 
investment, and shall not exceed 10 
percent of such assets for investments in 
state housing corporations located 
outside the association’s home state. 

§ 545.44 Mortgage transactions with the 
Federal Home Loan Mortgage Corporation. 

Without regard to any other 
provisions of this Part, a Federal 
association may enter into and perform 
any mortgage transaction with the 
Federal Home Loan Mortgage 
Corporation specified in 9 305(a) of the 
Federal Home Loan Mortgage 
Corporation Act. For purposes of this 
section, the term “mortgage" shall have 
the meaning prescribed in section 302(d) 
of such Act. 

§ 545.45 Manufactured home financing. 

(a) Definitions . 

(1) “Manufactured home" shall have 
the same definition as that contained in 
the National Manufactured Home 
Construction and Safety Standards Act, 
42 U.S.C. 5402(8). 

(2) “Manufactured home chattel 
paper"—a document evidencing an 
installment sales contract or a loan or 
interest in a loan secured by a lien on 
one or more manufactured homes and 
equipment installed or to be installed 
therein. 

(3) “Manufacturer’s invoice price"—a 
manufacturer's itemized charges, shown 
on its invoice, for a specifically 
identified manufactured home, 
furnishings, equipment, and accessories 
installed by the manufacturer, and 
freight. 

(b) General investment authority. 
Pursuant to 12 U.S.C. 1464(c)(l)(]], an 
association may invest in manufactured 
home chattel paper and interests therein 
without limitation as to percentage of 
assets. 

(c) Inventory financing . An 
association may invest in manufactured 
home chattel paper which finances a 
manufactured home dealer's acquisition 
of inventory, if: 

(1) The inventory is held for sale by 
the dealer in its ordinary course of 

business: 

(2) The loan evidenced by the chattel 
paper is the dealer's obligation: and 

(3) The loan amount docs not exceed 
the following: 

(i) For new manufactured homes. 100 
percent of manufacturer’s invoice price 
for each manufactured home and 
equipment to be installed by the dealer: 

(ii) For used manufactured homes. 75 
percent of appraised market value or 
other generally accepted valuation of 
each manufactured home, including 
installed equipment. 


(d) Retail financing . (1) Insured and 
guaranteed loans. An association may 
invest in retail manufactured home 
chattel paper that is insured or 
guaranteed, as defined in $ 541.13 or 
§ 541.16 of this Subchapter, or that has a 
commitment for such insurance or 
guarantee. 

(2) Conventional loans. An 
association may invest in conventional 
retail manufactured home chattel paper 
if: 

(i) The manufactured home is located 
at a manufactured home park or other 
permanent or semi-permanent site; 

(ii) The manufactured home chattel 
paper is payable within 20 years, in 
monthly payments which are 
substantially equal except to the extent 
that the financing complies with 
mortgage provisions authorized under 

5 545.33 (c). (e) and (f) of this Part: and 

(iii) The financed amount (excluding 
time-price differential or interest, 
however computed) does not exceed (a) 
in the case of a new manufactured 
home. 90 percent of the buyer's total 
costs, including freight, itemized set-up 
charges, sales or other taxes, filing and 
recording fees imposed by law and 
premiums for related insurance, or (/>) in 
the case of a used manufactured home. 
90 percent of the appraised market value 
or other generally accepted valuation of 
the manufactured home plus sales and 
other taxes, filing and recording fees 
imposed by law. premiums for related 
insurance, and freight and itemized set¬ 
up changes, if any. 

(3) Combination loans . An association 
may invest in manufactured home 
chattel paper secured by combinations 
of manufactured homes and lots on the 
following terms: 

(i) Affixed manufactured homes. If the 
wheels and axles have been removed 
and the manufactured home is 
premanentiy affixed to a foundation, a 
loan secured by a combination of 
manufactured home and lot on which it 
sits may be treated as a residential real 
estate loan under 9 545.33(b) of this Part. 

(ii) Unaffixed manufactured homes. If 
the manufactured home is not affixed in 
the manner described in paragraph 3(i) 
of this section, an association may make 
a loan secured by a combination of 
manufactured home and lot on which it 
is or is to be located if the financing 
complies with the requirements of 
paragraphs (d)(2) (i), (ii) and (iii) of this 
section and the ioan-to-value ratio does 
not exceed 75 percent of the appraised 
value of the lot and lot improvements 
and 90 percent of the buyer's total costs 
of the manufactured home (or valuation 
of used manufactured home) as defined 
in paragraph (d)(2](iii) of this section. 
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(iii | Insured and guaranteed Joans. 
Notwithstanding the other provisions of 
this paragraph (d)(3). of this section, an 
association may invest in a combination 
manufactured home and lot chattel 
paper that is insured or guaranteed as 
defined in 55 541.13 or 541.10 of this 
Subchapter, or that has a commitment 
for such insurance or guarantee. 

(e) Sale of paper. 

(1) All manufactured home chattel 
paper sold by an association shall be 
sold without recourse, as defined in 

5 561.8 of this Chapter. 

(2) No association may sell 
manufactured home chattel paper if. at 
the close of its most recent semi-annual 
period, it has manufactured home 
chattel paper scheduled items (other 
than assets acquired in a supervisory 
merger) in excess of five percent of its 
total portfolio in such paper Provided, 
That application may be made to the 
Board for a waiver of this restriction. 

5 545.48 Commercial loans. 

(a) Investment authority. Pursuant to 
12 U.S.C. 1464(c)(l)(R), an association 
may invest in. sell, purchase, participate 
in. or otherwise deal in loans for 
commercial, corporate, business, or 
agricultural purposes: Provided, That at 
any one time the total investment made 
under this section shall not exceed five 
percent of the association's assets (or 
7,5 percent in the case of a savings 
bank) prior to January 1.1984. and ten 
percent thereafter. 

(b) lu>ans covered. Notwithstanding 
the provisions of 5 545.31 of this 
Chapter, the pcrcentage-of-assets 
limitations in paragraph (a) of this 
section shall apply to: 

(i) Overdraft loans on demand 
accounts: and 

(ii) Commercial loans not secured by 
real estate that are made by a service 
corporation of the association: Provided, 
That, in the case of a service 
corporation with multiple stockholders, 
the amount of such loans attributed to 
one stockholder association will be 
calculated pro rata on the basis of the 
percentage of the service corporation's 
stock owned by the association. 

5 545.47 Overdraft loans. 

(a) Authorization. Pursuant to 12 
U.S.C. 1464(c)(1)(A). a Federal 
association may extend secured or 
unsecured credit to cover payment of 
drafts or other funds transfer orders in 
excess of the available balance of an 
account on which they are drawn, 
subject to the limitations of this section. 

(b) Loans not subject to this section . 
Extensions of credit through the use of 
drafts or other funds transfer orders for 
purposes other than the payment of 


bona fide overdrafts or which result in a 
debit balance existing for more than 30 
days after notice shall not be considered 
to be made pursuant to this section. 

(c) Demand accounts. Overdraft credit 
relating to demand accounts is subject 
to specific limitations set forth in 
5 545.40 of this Chapter. 

5 545.48 Letters of credit 

(a) An association may issue 
commercial and standby letters of credit 
in conformance with the Uniform 
Commercial Code or the Uniform 
Customs and Practice for Documentary 
Credits and may pledge collateral to 
secure its obligations thereunder, 
subject to the following requirements: 

(1) Each letter of credit must 
conspicuously state that it is a letter of 
credit; 

(2) The issuer s undertaking must 
contain a specified expiration date or be 
for a definite term, and must be limited 
in amount: 

(3) The issuer's obligation to pay must 
be solely dependent upon the 
presentation of conforming documents 
as specified in the letter of credit, and 
not upon the factual performance or 
nonperformance by the parties to the 
underlying transaction: and 

(4) The account party must have an 
unqualified obligation to reimburse the 
issuer for payments made under the 
letter of credit. 

(b) To the extent funds are advanced 
under a letter of credit without 
compensation from the account party, 
the amount shall be treated as an 
extension of credit subject to 
percentage-of-assets limits and other 
requirements under an applicable 
provision of this Part. 

5 545.49 Loans on securities. 

A Federal association may invest in 
loans secured by obligations of. or by 
obligations fully guaranteed as to 
principal and interest by. the United 
States or any agency or instrumentality 
of the United States named in 
5 523.10(g)(3) of this Chapter, if: 

(a) The borrower is a financial 
institution insured by the Federal 
Deposit Insurance Corporation or the 
Federal Savings and Loan Insurance 
Corporation, or is a broker or dealer 
registered with the Securities and 
Exchange Commission: and 

(b) The market value of the securities 
for each loan at least equals the amount 
of the loan at the time it is made. 

5 545.50 Consumer loans. 

(a) Authorization. Pursuant to 12 
U.S.C 1464(c)(2)(B), a Federal 
association may make consumer loans, 
subject to the limitations of this section. 


(b) Dt'finition. Consumer loans are 
defined as loans for personal, family or 
household purposes and loans 
reasonably incident thereto, and may be 
made as either open-end or closed-end 
consumer credit but does not include 
credit extended in connection with 
credit cards nor bona fide overdraft 
loans. 

(c) Loons to dealers in consumer 
goods. A Federal association may 
include loans to dealers in consumer 
goods to finance inventory and floor 
planning in the total investment made 
under this section. For purposes of the 
limitations on loans to one borrower, 
loans to dealers in consumer goods to 
finance inventory and floor planning 
shall be treated as commercial loans 

5 545.51 Credit card*. 

(a) Authorization. Pursuant to 12 
U.S.C. 1464(b)(4). a Federal association 
may issue credit cards, extend credit in 
connection therewith, and otherwise 
engage in or participate in credit card 
operations, subject to the limitations of 
this section. 

(b) Credit card operations may be 
subject to § 545.140 of this Part. If a 
personal security identifier, as defined 
in 5 545.140(a)(2). is used in conjunction 
with a credit card, the identifier may not 
be disclosed to a third party. 

5 545.52 Loans on savings accounts. 

(a) Authorization . Pursuant to 12 
U.S.C. 1464(c)(1)(A), a Federal 
association may make loans on the 
security of its savings accounts, whether 
or not the borrower is the owner of the 
account, subject to the limitations of this 
section. 

(b) Loans may be made pursuant to 
this section if the association obtains a 
lien on. or a pledge of, such accounts as 
security therefor. Such a loan shall not 
exceed the withdrawal amount of the 
savings account and shall not be made 
when the association has any unpaid 
application for withdrawal on file more 
than 14 days. 

5 545.53 Finance leasing. 

(a) Authorization. Pursuant to 12 
U.S.C. 1464 (c)(1)(B). (c)(l)(R). and 

(c)(2)(B), a Federal association may 
engage in leasing activities that are the 
functional equivalent of lending, subject 
to the limitations of this section. 

(b) General. (1) A Federal association 
may become the legal or beneficial 
owner of tangible personal property or 
real property for the purpose of leasing 
such property, may obtain an 
assignment of a lessor's interest in a 
lease of such property, and may incur 
obligations incidental to its position as 
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the legal or beneficial owner and lessor 
of the leased property, if (i) the lease is a 
net. full-payout lease representing a 
non cancelable obligation of the lessee, 
notwithstanding the possible early 
termination of the lease and (ii) at the 
expiration of the lease, the association's 
inti rest in the property shall be 
liquidated or released on a net basis as 
soon as practicable. 

(2) A lease of tangible personal 
property made to a natural person for 
personal family or household purposes 
pursuant to this section shall be subject 
to ull limitations applicable to the 
amount of a Federal association's 
investment in consumer loans. A lease 
made for commercial, corporate, 
business or agricultural purposes 
pursuant to this section shall be subject 
to ail limitations applicable to the 
amount of a Federal association's 
investment in commercial loans. A lease 
of residential or nonresidential real 
property made pursuant to this section 
shall he subject to all limitations 
applicable to the amount of a Federal 
assignation's investment in real estate 
loans. 

(c) Definitions. For the purposes of 

this section: * 

(1) A ‘net lease" is a lease under 
which the association will not. directly 
or indirectly, provide or be obligated to 

provide for: 

|i) The servicing, repair or 
maintenance of the leased property 
during the lease term: 

(ii) The purchasing of parts and 
accessories for the leased property: 
Provided, That improvements and 
additions to the leased property may be 
leased to the lessee upon its request in 
accordance with the full-payout 
requirements of this section: 

(iii| The loan of replacement or 
substitute property while the leased 
property is being serviced; 

(tv) The purchasing of insurance for 
the lessee, except where the lessee has 
faded to discharge a contractual 
obligation to purchase or maintain 
insurance; or 

(v) The renewal of any license, 
registration of filing for the property 
unless such action by the association is 
necessary to protect its interest as an 
owner or ftnancer of the property. 

(2) A full-payout" lease is one from 
which the lessor can reasonably expect 
to realize a return of its full investment 
,n tbe leased property, plus the 
estimated cost of financing the property 
ovcr the terra of the lease, from rentals, 
estimuted tax benefits, and the 
estimated residual value of the property 

r he expiration of the initial term of the 
*Mse: Provided* That no more than 20 
percent of the return may be realized 


from the residual value of the property 
at the expiration of the initial term of the 
lease. Both the estimated residual value 
of the property and that portion of the 
estimated residual value relied upon by 
the lessor to satisfy the requirements of 
a full-payout lease must be reasonable 
in light of the nature of the leased 
property and all relevant circumstances 
so that realization of the lessor's full 
investment plus the cost of financing the 
property depends primarily on the 
creditworthiness of the lessee, and not 
on the residual market value of the 
leased property. The maximum term of a 
full-payout lease shall be 40 years. 

(d) Salvage powers. If. in good faith, 
an association believes that there has 
been an unanticipated change in 
conditions that threatens its financial 
position by significantly increasing its 
exposure to loss, the provisions of 
paragraphs (b) and (c) of this section 
shall not prevent the association: 

(1) As the owner and lessor under a 
net. full-payout lease, from taking 
reasonable and appropriate action to 
sulvage or protect the value of the 
property or its interest arising under the 
lease; 

(2) As the assignee of a lessor's 
interest in a lease, from becoming the 
owner and lessor of the leased property 
pursuant to its contractual right, or from 
taking any reasonable and appropriate 
action to salvage or protect the value of 
the property or its interest arising under 
the lease: or 

(3) From including any provisions in a 
lease, or from making any additional 
agreements, to protect its financial 
position or investment in the 
circumstances set forth in paragraphs 
(d) (1) and (2) of this section. 

§§ 545.54-545.70 I Reserved] 

§ 545.71 Uquid assets. 

An association may invest in assets 
that are described in § 523.10(g) of this 
Chapter. For purposes of this section, 
the maturity limitations (except those 
for banker's acceptances) of S 523.10(g) 
shall not apply. 

§ 545.72 Government obligations. 

Pursuant to 12 U.S.C. 1464(c)(1)(H). an 
association may invest in obligations of 
or issued by any state, territory or 
possession of the United States or 
political subdivision thereof (including 
uny agency, corporation, or 
instrumentality), subject to the following 
conditions: 

(a) Government obligations must 
continue to hold one of the four highest 
national investment grade ratings, or 
must be issued by a public housing 


agency and backed by the full faith and 
credit of the United States. 

(b) Notwithstanding the limitations 
contained in paragraph (a) of this 
section, an association may invest up to 
one percent of its assets in the 
obligations of b state, territory, 
possession or political subdivision in 
which the association's home office or a 
branch office is located. 

(c) Investment in gold-related 
obligations is prohibited. 

§ 545.73 Inter-American Savings and Loan 
Bank. 

Pursuant to 12 U.S.C. 1464(c)(4)(C). an 
association may invest in the shure 
capital and capital reserve of the Inter- 
American Savings and Loan Bank, 
subject to the following conditions: 

(a) The association's net worth meets 
the requirements of § 563.13 of this 
Chapter, its scheduled items do not 
exceed 2.5 percent of its specified 
assets, and all appraised losses have 
been offset by specific loss reserves to 
the extent required by S 563.17-2 of this 
Chapter; 

(b) The association's aggregate 
investment pursuant to this paragraph, 
including the amount of any obligations 
undertaken to provide said Bank with 
reserve capital in the future (callable 
capital), will noL as a result of such 
investment, exceed one-quarter of one 
percent of its assets or $100,000. 
whichever is less; and * 

(c) The association's aggregate 
investment under this paragraph and its 
aggregate outstanding principal amount 
of investment under 12 U.S.C. 
1464(c)(4)(C) of this Part, will not. as a 
result of such investment, exceed one 
percent of its assets. 

§ 545.74 Service corporations. 

(a) Definitions . As used in this 
section— 

(1) '‘Aggregate outstanding 
investment" means the sum of amounts 
paid to acquire capital stock or 
securities and amounts invested in 
obligations of service corporations less 
amounts received from the sale of 
capital stock or securities of service 
corporations and amounts paid to the 
association to retire obligations of 
service corporations. It also includes ail 
nonconforming loans and conforming 
loans to the extent that they exceed in 
the amounts specified in paragraph 

(d)(2) of this section. 

(2) "Confirming loan" means a loan or 
portion thereof which a Federal 
association may make under any 
provision of this Part other than this 
section, except a loan made under 12 
U.S.C. 1464(c)(3)(C). A guarantee or 
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take-out commitment with respect to a 
loan which could have been made by a 
Federal association as a conforming 
loan may be deemed a conforming loan 
for purposes of this section if the 
Federal association complies with all 
requirements of this Chapter, including 
appraisal and recordkeeping 
requirements, as though it were itself 
making the loan subject to its guarantee 
or take-out commitment. 

(3) "Joint venture" means any joint 
undertaking by a service corporation or 
a wholly-owned subsidiary thereof with 
one or more persons or legal entities in 
any form, including a joint tenancy, 
tenancy in common, or partnership and 
including investment in a corporation 
other than a wholly-owned subsidiary. 

(4) "Scheduled items" and "specified 
assets" have the meanings prescribed in 
§§ 561.15 and 561.17 of this Chapter. 

(5) "Subsidiary" includes a wholly- 
owned subsidiary and any joint venture 
in which a service corporation or 
wholly-owned subsidiary thereof (i) 
owns, controls, or holds with power to 
vote more than 25 percent of the capital 
stock, (ii) is a general partner, or (iii) is a 
limited partner and has contributed 
more than 25 percent of the limited 
partnership's capital. 

(b) General. Pursuant to 12 U.S.C. 
1464(c)(4)(B). a Federal association may 
invest in service corporations organized 
under the laws of the state (including 
District, commonwealth, territory or 
possession) in which the association's 
home office is located, provided that: 

(i) The service corporation's activities, 
performed directly or through one or 
more wholly-owned subsidiaries or joint 
ventures, consist of one or more of the 
activities set forth in paragraph (c) of 
this section, or are otherwise 
specifically approved by the Board 
subsequent to its review of an 
application: 

(ii) If all of the capital stock is held by 
fewer than five savings and loan 
associations, or more than 40 percent of 
such stock is held by one savings and 
loan association, with a home office in 
such State, then the consolidated debt 
outstanding at any one time (to holders 
of its capital stock and to others) of the 
service corporation and its subsidiaries 
may not exceed: 

(o) Ten times the total of the service 
corporation's consolidated net worth 
and its unsecured debt (excluding 
accounts payable incurred in the 
ordinary course of business and paid 
within 60 days) to holders of at least 25 
percent of its capital stock; or 

(6) Twenty times such total if the 
service corporation is engaged solely in 
the activities set forth in paragraph 
(c)(1)(i) of this section. The consolidated 


debt of the service corporation and its 
subsidiaries shall include the entire 
amount of any obligation of the service 
corporation or subsidiary resulting from 
the sale of loans with recourse; 

(iii) The service corporation must 
agree in writing to permit and to pay the 
cost of such examination as the Board 
deems necessary; 

(iv) The Board may limit service 
corporation activities, or refuse to 
permit activities, for supervisory 
reasons. 

(c) Permitted activities. A service 
corporation in which a Federal 
association may invest is permitted to 
engage in activities reasonably related 
to the activities of Federal associations 
as the Board may approve. Applications 
for approval to engage in such activities 
shall be made to the Supervisory Agent. 
In addition, a service corporation may 
engage in the following activities 
without prior Board approval: 

(1) Loans. Originating, investing in, 
selling, purchasing (including purchasing 
participations in) servicing, or otherwise 
dealing in (including brokerage or 
warehousing), any of the following: 

(1) Loans, and participations in loans, 
on a prudent basis and secured by real 
estate or liens on manufactured homes; 

(ii) Loans, and participations in loans 
with or without security, for altering, 
repairing, improving, equipping, or 
furnishing real estate; 

(iii) Loans and participations in loans 
for business purposes secured in part by 
real estate and insured or guaranteed by 
an agency of the United States; 

(iv) Educational loans and 
participations therein; 

(v) Consumer loans, including 
inventory and floor planning loans, and 
participations therein; 

(vi) Commercial loans and 
participations therein: Provided\ That: 
such loans together with commercial 
loans made by the parent association 
pursuant to S 545.46 of this Part do not 
exceed five percent of the assets of the 
parent, or 7.5 percent if the parent is a 
Federally chartered savings bank, prior 
to January 1.1984. or ten percent 
thereafter. Where a service corporation 
is owned by more than one association, 
each parent for purposes of this 
calculation shall include a portion of the 
subsidiary's commercial loans in the 
proportion of that parent's investment in 
the service corporation. 

(2) Services primarily for financial 
Institutions. Performing any of the 
following services, primarily for 
financial institutions: 

(i) Credit analysis, appraising, 
construction loan inspection, and 
abstracting: 


(ii) Developing and administering 
personnel benefit programs, including 
life insurance, health insurance, and 
pension or retirement plans; 

(iii) Research, studies, and surveys; 

(iv) Developing and operating storage 
facilities for microfilm or other duplicate 
records; 

(v) Advertising, brokerage and other 
services to procure and retain both 
savings accounts and loans, but not 
pooling savings accounts or soliciting or 
promoting pooled savings accounts; 

(vi) Serving as escrow agent or as 
trustee under deeds of trust, including 
executing and delivering conveyances, 
reconveyances, and transfers of title; 

(vii) Providing liquidity management, 
investment, advisory and consulting 
services; 

(viii) Providing clerical, accounting, 
and internal auditing services; 

(ix) Establishing, owning, leasing, 
operating or maintaining remote service 
units. 

(3) Peal estate services. 

(i) Maintaining and managing real 
estate, including real estate used for 
agricultural purposes; 

(ii) Managing owners' associations for 
condominium, cooperative. Planned Unit 
Development or other rental real estate 
projects; 

(iii) Providing home ownership and 
financial counseling; 

(iv) Providing relocation services; 

(v) Providing real estate brokerage 
services for property owned by an 
association that owns capital stock of 
the service corporation, the service 
corporation, or a joint venture in which 
the service corporation participates, but 
not for property owned by third parties: 

(vi) Acquiring real estate for prompt 
development or subdivision, for 
construction of improvements, for resale 
or leasing to others for such 
construction, or for use as manufactured 
home sites: Provided , That any 
development, subdivision, and 
construction of improvements is to be 
completed within eleven years after 
acquisition of the real estate^ unless 
such period is extended by the Principal 
Supervisory Agent upon written 
application by the service corporation, 
which application shall be supported by 
informatiomevidencing that the service 
corporation will proceed or has 
proceeded in accordance with a prudent 
development plan and has not caused 
undue delay in the completion of 
construction: and Provided further. 1 hat 
acquisition of an option to purchase is 
not an acquisition for the purpose of 
determining the periods provided for in 
this subparagraph; 
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(vii) Acquiring improved real estate or 
manufactured homes to be held for 
rental or resale, or for remodeling, 
renovating, or demolishing and 
rebuilding for sale or rental; 

(viii) Acquiring, maintaining and 
managing real estate (improved or 
unimproved) to be used for offices and 
related facilities of a stockholder of the 
service corporation, or for such offices 
and related facilities and for rental or 
sale, if such acquisition, maintenance 
and management is performed under a 
prudent program of property acquisition 
to meet either"the stockholder’s present 
needs or reasonable future needs for 
office and related facilities: Provided\ 

That without prior approval of the 
Board, no service corporation shall 
acquire such real estate if. as a result of 
the acquisition, the outstanding 
aggregate book value of all such real 
estate owned by the stockholder and its 
service corporations would exceed their 
consolidated net worth. 

(4) Other investments. 

(i) Making investments in securities 
and in corporations or partnerships 
authorized by title IX of the Housing and 
Urban Development Act of 1968; 

(ii) Investing in savings accounts in an 
insured institution that is a stockholder 
of the service corporation: Provided, 

That the service corporation receives no 
consideration, other than interest at the 
current market rate, for opening or 
maintaining any such account; 

(iii) Investing in the capital stock or in 
the accounts of an interim Federal 
association or an interim state 
institution that has been chartered 
wlely for the purpose of becoming a 
constituent in a merger that will result in 
the acquisition of a stock association by 
a savings and loan holding company or 
by a company which will, after the 
acquisition, be a savings and loan 
holding company; 

(iv) Investing in tax-exempt bonds of 
state* governments or political 
subdivisions thereof used to finance 
residential real property for family units 
and issued pursuant to section 103 of-the 
Internal Revenue Code, and tax-exempt 
obligations of public housing agencies 
wd to finance housing projects with 
rental assistance subsidies and issued 
pursuant to section 11(b) of the United 
States Housing Act of 1937, as amended; 
and 

(v) Investing in the capital of a small 
business investment company or 
minority enterprise small business 
investment company licensed pursuant 
[o section 301(d) of the Small Business 
Investment Act of 1958 by the U.S. Small 
Business Administration to invest in 
•mall businesses engaged exclusively in 


the activities listed in paragraphs (c) (1)- 

(5) of this section: 

(vi) Engaging in interest rate futures 
transactions subject to the provisions of 
5 563.17-4 of this Chapter, but not 
subject to any notification requirements 
thereof: 

(vii) Engaging in financial options 
trading subject to the provisions of 
5 563.17-5 of this Chapter. 

(viii) Making investments specified in 
55 545.71-73. and 545.76 and in 12 U.S.C 
5 1464(c)(l)(CHF), (M) and (N). 

(5) Other services. 

(i) Preparing state and Federal tax 
returns for individuals or organizations 
that are not corporations operated for 
profit: 

(ii) Insurance brokerage or agency for 
liability, casualty, automobile, life, 
health, accident, or title insurance, but 
not private mortgage insurance: 

(iii) Providing fiduciary services upon 
application to the Board pursuant to 

5 550.2, and subject to the conditions 
provided in 5 5 550.1-550.16, of this 
Subchapter; 

(iv) Issuing notes, bonds, debentures, 
or other obligations or securities: 

(v) Issuing credit cards, extending 
credit in connection therewith, and 
otherwise engaging in or participating in 
credit card operations: 

(vi) Acquiring personal property, 
including office equipment, for the 
purpose of leasing such property or 
obtaining an assignment of a lessor's 
interest in a lease of such property; 

(vii) Providing data processing 
services to the extent permitted to the 
parent association pursuant to 5 545.138 
of this Part; 

(viii) Issuing letters of credit. 

(6) Activities reasonably incident to 
those listed in paragraphs (c) (1H$) of 
this section. 

(d) Amount of investment. (1) An 
association may invest under this 
section in the capital stock, obligations, 
or other securities of service 
corporations: Provided, That its 
aggregate outstanding investment does 
not exceed three percent of assets, and 
any investment in excess of two percent 
of assets serves primarily community, 
inner-city or community development 
purposes. The investment limitations of 
this paragraph shall include all loans 
(but not including accounts payable 
incurred In the ordinary course of 
business and paid within 60 days) 
secured and unsecured, and all 
guarantees or take-out commitments of 
such loans, to service corporations or 
any subsidiaries thereof, and to joint 
ventures of such service corporations or 
subsidiaries, whether or not the 
association is a stockholder therein. An 
association with an aggregate 


outstanding investment in excess of two 
percent of assets shall designate 
investments that serve primarily 
community, inner-city or community 
development purposes which shall 
include the following: 

(1) Investments in govemmentally 
insured, guaranteed, subsidized or 
otherwise sponsored programs for 
housing, small farms, or businesses that 
are local in character 

(ii) Investments for the preservation or 
revitalization of either urban or rural 
communities; 

(iii) Investments designed to meet the 
community development needs of. and 
primarily benefit, low- and moderate- 
income communities; or 

(iv) Other community, inner-city or 
community development-related 
investments approved by the Principal 
Supervisory Agent. 

(2) In addition to amounts which it 
may invest under paragraph (d)(1) of 
this section, an association that has a 
net worth at least equal to the minimum 
net-worth requirement for an 
association on the annual closing date 
of the twentieth anniversary of 
insurance of accounts as provided in 
paragraph (b) of 5 563.13 of thi9 Chapter, 
and that has a ratio of scheduled items 
(other than assets acquired in a merger 
instituted for supervisory reasons) to 
specified assets of not more than 2.5 
percent (except as provided in 
paragraph (d)(4) of this section), may 
loan additional amounts as follows: 

(i) An aggregate outstanding amount, 
not to exceed the loans-to-one borrower 
limit, may be invested in conforming 
loans made to a service corporation of 
which the association owns or holds 
with power to vote not more than ten 
percent of the capital stock, or to a joint 
venture in which service corporations iiT 
which the association is a stockholder, 
including subsidiaries of such service 
corporations, (a) own or hold with 
power to vote not more than a total of 
ten percent of the capital stock, or (5) 
are limited partners and have 
contributed not more than ten percent of 
such joint venture's capital. 

(ii) Conforming loans in an aggregate 
amount up to 50 percent of the loans-to- 
one borrower limit may be made to 
serv ice corporations in which the 
association owns more than ten percent 
of the capital stock, or to a joint venture 
in which service corporations in which 
the association is a stockholder, 
including subsidiaries of such service 
corporations, (o ) own or hold with 
power to vote more than a total of ten 
percent of the capital stock, or (& ) are 
partners and have contributed more 
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than ten percent of sueh joint venture’s 
capital. 

(3) The limitation in paragraph (d)(1) 
of this section does not apply to 
conforming loans to any service 
corporation in which the lending 
association does not have any 
investment made under authority of this 
section, or to conforming loans to a 
statewide service corporation in which 

(1) All of the capital stock is available 
for purchase by, and only by. any and 
all savings and loan associations with a 
home office in such state; 

(ii) No savings and loan association 
owns, or may own, more than ten 
percent of the service corporation's 
outstanding capital stock, except that in 
any state in which the home offices of 
fewer than fifteen savings and loan 
associations ore located, no association 
owns, or may own. more than one third 
of such stock: 

(iit) Every eligible savings and loan 
association may own an equal amount 
of capital stock or may. on such uniform 
basis as the service corporation may 
determine, own an amount of such slock 
equal to a stated percentage of its assets 
or savings capital at the time the stock is 
purchased, but capital stock outstanding 
on December 31,1964, may be 
disregarded in determining compliance 
with this requirement. 

(4) An association that has a net 
worth at least equal to the minimum net- 
worth requirement for an association on 
the annual closing date of the twentieth 
anniversary of insurance of accounts as 
provided in paragraph (b) of 5 583.13 of 
this Chapter, may apply to the Board by 
filing an application with the 
Supervisory Agent for an exception from 
the scheduled-items limitation in 
paragraph (d)(2) of this section. The 
application shall be supported by 
information evidencing the association's 
sound investment, lending, appraisal, 
and underwriting policies and favorable 
operating results. The application shall 
be filed with the Principal Supervisory 
Agent with a copy to the Director. Office 
of Examinations and SupervisionThe 
application is approved if. within 30 
calendar days after the date the 
Principal Supervisory Agent receives it. 
he has not notified the applicant that 
approval is withheld. If approval is 
withheld, the Principal Supervisory 
Agent shall promptly cause the 
application to be submitted to the Board 
for its decision. The Principal 
Supervisory Agent may request 
additional information from the 
applicant, but need not consider such 
additional information received less 
than five calendar days before the end 
of the 30-day period 


(e) Disposal of investment Whenever 
a service corporation, including any 
subsidiary thereof, engages in an 
activity which is not permissible for. or 
exceeds limitations on, a service 
corporation in which a Federal 
association may invest or whenever the 
capital stock ownership requirements of 
this section are not met. a Federal 
association having an interest in the 
corporation, including any subsidiary 
thereof, shall dispose of its investment 
promptly unless, within 90 days after the 
Board mails written notice to the 
association, the impermissible activity is 
discontinued, the limitation is complied 
with, or the capital stock ownership 
requirements are met 

§ S45.75 Commercial paper end corporate 
debt securities. 

(a) General. Pursuant to 12 U.S.C. 
1484(c)(2)(B) a Federal association may. 
invest in. sell, or hold commercial paper 
and corporate debt securities, including 
corporate debt securities convertible 
into stock, subject to the limitations set 
forth in paragraph (b) of this section. 

(b) Limitations , (1) Commercial paper 
must be: (i) denominated in dolla;* and 
(ii) as of the date of purchase, as shown 
by the most recently published rating 
made of such investments by at least 
two nationally recognized investment 
rating servicesr rated in either one of the 
two highest grades or (iii) if unrated, 
guaranteed by a company having 
outstanding paper that is rated as 
provided in paragraph (b)(1)(H) of this 
section. 

(2) Corporate debt securities must be: 
(i) denominated in dollars, (ii) securities 
that may be sold with reasonable 
promptness at a price which 
corresponds reasonably to their fair 
value, and (iii) rated in one of the four 
highest grades by at least two nationally 
recognized investment rating services at 
their respective most recent published 
rating before the date of purchase of the 
security. 

(3) An association's total investment 
in the commercial paper and corporate 
debt securities of any one issuer, or 
issued by any person or entity affiliated 
with such issuer, together with other 
commercial loans, shall not exceed the 
limitations contained in § 583.9-3. 

(4) Investments in corporate debt 
securities convertible into stock are 
subject to the following additional 
limitations: (i) the purchase of securities 
convertible into stock at the option of 
the issuer is prohibited; (ii) at the time of 
purchase, the cost of such securities 
must be written down to an amount 
which represents the investment value 
of the securities considered 
independently of the conversion feature: 


(iii) associations are prohibited from 
exercising the conversion feature. 

(5) At any one time, the average 
maturity of an association's portfolio of 
corporate debt securities may not 
exceed six years. 

(6) An association shall maintain 
information in its files adequate to 
demonstrate that it has exercised 
prudent judgment in making investments 
under this section. 

(g| Notwithstanding the limitations 
contained in this section, the Board may 
permit investment in corporate debt 
securities of another insured institution 
in connection with the purchase or sale 
of a branch office or in connection with 
a supervisory merger or acquisition. 

(d) Notwithstanding any rating and 
marketability limitations contained in 
paragraphs (bj (1) and (2) of this section, 
an association may invest up to one 
percent of its assets in commercial 
paper and corporate debt securities if in 
the exercise of its prudent business 
judgment it determines that there is 
adequate evidence that the obligor will 
be able to perform all that it undertakes 
to perform in connection with such 
securities, including all debt service 
requirements. 

§ 545.76 Investment tn open-end 
management Investment companies 

A Federal association may invest in. 
redeem, or hold shares of any open-end 
management investment company which 
has registered with the Securities and 
Exchange Commission under the 
Investment Company Act of 1940 and 
whose portfolio is restricted by such 
management company's investment 
policy, changeable only if authorized by 
shareholder vote, solely to the 
investments that an association U 
authorized to make. An association s 
total investment in the shares of any one 
such company shall not exceed five 
percent of the association's assets. 

§545.77 Real estate for office sod relstsd 
facttttos. 

(a) Genera!. A Federal association 
may invest in rea! estate (improved or 
unimproved) to be used for office and 
related facilities of the association, or 
for such office and related facilities and 
for rental or sale, if such investment is 
made and maintained under a prudent 
program of property acquisition to meet 
the association's present needs or its 
reasonable future needs for office and 
related facilities. The association shall 
obtain Board approval before making an 
investment which would cause the 
outstanding aggregate book value of all 
such investments (including investments 
under { 545.74(c)(3){viii) of this Part) to 
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exceed Its net worth. The association 
shall also obtain Board approval before 
investing in real estate which the Board 
has not approved for the establishment 
or m aintenance of an office facility, if 
the investment, together with the 
association's other investments in real 
estate lacking such approval, would 
exceed 25 percent of its net worth. 

(b; Requests for Board approval of 
exceptions. An association shall send 
requests for Board approval of 
exceptions to limitations in this section 
to the Supervisory Agent, with a copy to 
the Director, Office of Examinations and 
Supervision. 

1 545.78 Leasing. 

(a) Authorization. Pursuant to 12 
U.S.C 1484(c)(2)(A). a Federal 
usociation may invest in tangible 
personal property for the purpose of 
leasing that property, subject to the 
limitations of this section. 

(b) Residual value. The estimated 
residual value of the property at the 
expiration of the initial term of the lease 
ihall not exceed 70 percent of the 
acquisition cost to the lessor. 

1545.79 GokJ transactions. 

No Federal association shall engage in 
any transaction or activity involving 
fold (including gold coins) or gold- 
related instruments or securities. 

1 545.80 Small Business Investment 

Corporations. 

Pursuant to 12 U.S.C. 1484(c)(4)(D), an 
uaociation may invest in small business 
investment companies formed pursuant 
to section 301(d) of the Small Business 
Investment Company Act of 1958. 


1545.91 Home office. 

All operations of a Federal 
ataociation shall be subject to direction 
frwn the home office. 

1545.92 Branch offices. 

(a) General. A branch office of a 
Federal association is any office other 
it* home office, agency office, data 
Passing or administrative office, or a 
^mote service unit. Except as limited by 
toia section, any business of a Federal 
awociation may be transacted at a 
wsnch office. A Federal association 
tfrall not establish a branch office 
without prior written approval of the 
or its Principal Superv isory 

Agent. 

lb) Eligibility. A Federal association 
a Pply for a branch regardless of the 
dumber of branch applications it has 
Pending before the Board, unless 
otherwise currently restricted under an 
•greement between the Board and a 


state agency that regulates state- 
chartered savings and loan associations. 

(c) Application form; filing: 
completion: supervisory objection . 
Applicants shall obtain Board-approved 
application and notice forms and related 
instructions from the Supervisory Agent. 
An application is filed when four copies 
are delivered to the Supervisory Agent; 
the application is complete when the 
Supervisory Agent determines that all 
required information has been 
submitted. The Board shall not accept 
an application if in its opinion the 
association is not eligible or its policies, 
condition, or operations afford a basis 
for supervisory objection. The 
Supervisory Agent shall determine that 
the application is complete, the 
applicant is eligible, and that as a 
preliminary matter there is no basis for 
supervisory objection to the application, 
before giving direction for publication of 
notice. 

(d) Processing of application. 
Processing of an application under this 
Part shall follow the procedures set forth 
in $ 543.2 (c). (d). (e). and (f) of this 
Subchapter except that the applicant 
shall publish the required newspaper 
notice of application in the applicant's 
home office community and in the 
community to be served by the proposed 
branch office. 

(e) Approval by the Board or the 
Principal Supervisory Agent . (1) The 
Board shall approve an application only 
if, in its opinion, the overall policies, 
condition, and operation of the applicant 
afford no basis for supervisory objection 
and the proposed branch will open 
within twelve months of approval unless 
otherwise allowed by the Board or the 
Principal Supervisory Agent. In 
considering whether to approve an 
application, the Board will assess and 
take into account an institution's record 
of helping to meet the credit needs of its 
entire community, including low- and 
moderate-income neighborhoods, 
pursuant to Part 583e of this Chapter; 
assessment of an institution's record of 
performance may be the basis for 
denying an application. An application 
may also be denied on the basis of 
restrictions imposed by the Board 
pursuant to an existing agreement 
between the Board and a state agency 
that regulates state-chartered savings 
and loan associations. 

(2) The Principal Supervisory Agent 
may approve, on behalf of the Board, an 
application for permission to establish a 
branch office if no substantial protest 
based on Part 583e of this Chapter has 
been filed. Such application shall be 
deemed to be approved by the Board 30 
days after notification that the 
application is complete, unless the 


applicant is notified by the Principal 
Supervisory Agent that objection has 
been taken on grounds set forth in 
paragraph (e)(1) of this section. 

(f) Approval of temporary or 
permanent location. The Supervisory 
Agent may approve a temporary and/or 
permanent location of an approved 
branch office if the new location is in 
the immediate vicinity of the approved 
location. 

(g) Offices not requiring prior written 
approval. A Federal association may 
establish without prior approval a drive- 
in and/or pedestrian office opened in 
conjunction with an approved branch or 
home office of the association, located 
within 500 feet of a public entrance of 
that office and closer to that entrance 
thjin to a public entrance of any other 
FSLJC-insured institution, and the 
functions of which are limited to the 
ordinary functions performed at a teller- 
window. 

(h) Application for and maintenance 
of branch office after conversion, 
consolidation . purchase of bulk assets . 
merger or purchase from receiver. (1) 

An existing institution which converts to 
a Federal association may not maintain 
an existing office, and a Federal 
association which acquires offices 
through consolidation, purchase of bulk 
assets, merger or purchase from the 
receiver of an institution the accounts of 
which are insured by the Federal 
Savings and Loan Insurance 
Corporation may not maintain any 
acquired office, without written Board 
approval. 

(2) A Federal association may not file 
a branch application after having filed 
an application to merge or otherwise 
surrender its Federal charter, unless the 
merger or conversion application has 
been pending for at least six months. 

(3) The Board may deny a branch 
application if it determines that the 
applicant will not in fact operate such 
branch as an office of a Federal 
association. 

(i) Exclusive agreements prohibited. A 
Federal association may not enter into 
any kind of agreement(s) that would 
result in the exclusive right to operate a 
branch office in a regional shopping 
center, as defined in 8 571.11(b) of this 
Chapter, or in a majority of all locations 
of a chain store, or enter into an 
agreement under which other financial 
institutions would be excluded from 
operating offices in a regional shopping 
center or any location of a chain store 
where the Federal association does not 
have an office. 


1545.81-545.90 (Reserved! 
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$ 545.93 Upgrading of approved branch 
office. 

(a) General. A branch office is 
upgraded if the association is relieved of 
any of the restrictions imposed on 
operation of the office when it opened 

(b) Notice . A Federal association 
operating a limited mobile, or satellite 
facility approved before January 1,1981, 
or a branch office with conditions 
imposed on its operation shall notify the 
Supervisory Agent at least 30 days 
before upgrading the facility. 

(c) Approval. If. within 30 days of 

receipt of the notice, the Supervisory 
Agent does not notify the association of 
supervisory objection which would 
require the association to submit an 
application or additional information 
before upgrading, the association may 
upgrade the facility. ^ 

(d) Upgrading with change of location. 
Any upgrading which involves a 
permanent change of location must be 
approved under § 545.95 of this Part 

$ 545.94 Closing a branch office. 

A Federal association shall notify the 
Supervisory Agent not less than 80 days 
or. in the case of an emergency, as early 
as circumstances permit, before closing 
a branch office. 

$ 545.95 Change of office location and 
redesigns bon of offices. 

(a) General. A Federal association 
shall not change the permanent location 
of its home office or any approved 
branch office, or redesignate a home or 
branch office, without prior approval of 
the Board or the Supervisory Agent. 

(b) Processing of application. (1) 
Processing of an application for a 
change of office location or 
redesignation of a home or branch office 
shall follow the procedures set forth in 

5 545.92 [Cl (d). (e). (f). (g), (h). and (i) of 
this Part, except that (1) the applicant 
shall publish the required newspaper 
notice of application in (i) the 
applicant's home office community, (ii) 
the community to be served by the new 
offtce. and (Ui) the community where the 
office is to be closed or the home office 
is to be redesignated as a branch: and 
(2) the applicant shall post notice of the 
application for seventeen days from the 
date of first^publication in a prominent 
location in the office to be closed or 
redesignated. 

(2) Tlie Principal Supervisory Agent 
may approve, on behalf of the Board an 
amendment to section 2 of an 
association's charter in connection with 
approval of a home office relocation or 
redesign a lion under this section. 

(c) Short distance relocations . (1) 
Notwithstanding paragraph (a) of this 
section, an association may change the 


permanent location of a home or branch 
office, without applying for Board 
approval, to a site within the market 
area and short-distance relocation area 
of the office site that has been approved 
in accordance with | 545.92 of this Part 
or paragraph (a) of this section. The 
short-distance relocation area of an 
office site is: 

(1) The area within a 1,000-foot radius 
of the site if it is located within a central 
city of a Standard Metropolitan 
Statistical Area C'SMSA") designated 
by the U.S. Department of Commerce: 

(ii) The area within a one-mile radius 
of the site if it is located within an 
SMS A designated by the U.S. 
Department of Commerce but not within 
a central city, or 

(iii) The area within a two-mile radius 
of the site if it is not located within an 
SMSA. 

(2) An association shall notify the 
Supervisory Agent in writing at least 30 
days before such an office relocation 
and may proceed with the relocation 
unless, within 30 days of receipt of the 
notice, the Supervisory Agent notifies 
the association that the relocation docs 
not satisfy the criteria In the first 
sentence of this paragraph (c), in which 
case the association must file an 
application and obtain Board approval 
in accordance with paragraph (b) of this 
section. 

4 545.99 Agency. 

(a) General. A Federal association 
may, without approval of the Board, to 
the extent authorized by its board of 
directors, establish or maintain, within 
the same state as the home office of the 
association or the same state as any 
branch office approved by the Board, 
agencies which only service and 
originate (but do not approve) loans and 
contracts and/or manage or sell real 
estate owned by the association. 

(b) Additional services. Except for 
payment on savings accounts and loan 
approval services, offering of any 
services not listed in paragraph (a) may 
be approved by the Principal 
Supervisory Agency, 

(c) Records. An agency shall maintain 
records of all business it transacts and 
transmit copies to a branch or home 
office of the association. 

(d) Notice. A Federal association shall 
notify the Supervisory Agent when it 
opens or closes an agency. 

$$ 545.97*545.100 (ResarvadI 

$545,101 Fiscal agency. 

A Federal association designated 
fiscal agent by the Secretary of the 
Treasury or. with Board approval by 
another instrumentality of the United 


States, shall as such, perform such 
reasonable duties and exercise only 
such powers and privileges as the 
Secretary of the Treasury or such 
instrumentality may prescribe. 

$545,102 Trustee. 

A Federal association may act: 

(a) As a trustee of any trust created or 
organized in the United States and 
forming part of a stock bonus, pension, 
or profit sharing plan qualifying for 
specific tax treatment under Section 
401(d) of the Internal Revenue Code of 
1954. and (b) as trustee or custodian of 
an individual retirement account within 
the meaning of Section 408(a) of the 
Code, or (c) as trustee with no active 
fiduciary duties if state law authorizes a 
financial institution to act in such 
capacity: Provided. That the funds of the 
trust or account are invested only in the 
association's savings accounts or 
deposits or its obligations or securities. 
The association may receive reasonable 
compensation for acting in any trust 
capacity authorized by this section. 

$545,103 Suretyship. 

Pursuant to the authority given to the 
Board under 12 U.S.C. 1464(b)(2), a 
Federal association is authorized to 
enter into an agreement to act as surety 
subject to the following provisions: 

(a) An association may enter into a 
suretyship agreement only if 
performance under the agreement would 
create an obligation authorized for 
investment by an association. An 
association's obligation under the 
suretyship agreement will be treated as 
a loan to its principal for purposes of the 
requirements of 55 563.9-3 and 583.43 of 
this Chapter. 

(b) An association must take and 
maintain a security interest in real 
estate or marketable securities of its 
principal having a market value of at 
least 110 percent of the association's 
suretyship obligation. If real estate, the 
value must be established by a signed 
appraisal by a person designated by the 
association's board of directors. In 
determing compliance with the 110 
percent requirement, the association 
must consider the value of prior 
mortgages, liens or other encumbrances 
on the property, except those held by 
the party for whose protection the 
suretyship agreement is made, if 
marketable securities, such securities 
must be of a type in which the 
association is authorized to invest, and 
the association must provide for 
maintenance of the security at the 
required level during the term of the 
suretyship agreement. 
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(c) To the extent an association is 
required to meet its obligation under a 
suretyship agreement, the amount 
expended shall be treated as an 
extension of credit subject to 
perrentage-of assets limits in 
iccordance with the obligation thereby 
crested to the association. 

{4545.104^545.110 (Reserved) 

} $45,111 Adjustments to book vatu* of 

met*. 

If the Supervisory Agent determines 
that an asset's stated book value 
exceeds its value or that documentation 
in the association's loan file is 
inadequate to demonstrate that an 
investment made under 12 U.S.C. 

I H64;c)(3)(C) is sound, the Supervisory 
A$ent may require the association to 
charge off the asset immediately or 
establish and maintain a special 
merve(s) equalling the overvaluation. 

1946.112 Real estate owned. 

A Federal association may not carry 
real estate on its books for a sum in 
I excess of the total amount invested by 
the association on account of such real 
estate, including advances, costs, and 

I mprovements, but excluding accrued 
but uncollected interest. 

I MS 113 Accounting records 

(a) A ccounting practices. Each 
federal association shall use such forms 
■ tod follow such accounting practices aa 
the Board may require, and shall close 
its books at least annually as of the end 
! | of such month(s) as the association's 
I board of directors may designate. The 
I date of the association’s annual closing 
|| shall be not less than fifteen days or 
acre than three months and Fifteen days 
before its annual meeting. 

(b) Maintenance of records . An 
I anocmtion shall maintain a complete 

I record of its business transactions and 
maintain at its home office, or at a 
branch or service office located within 
MO miles of the home office, all general 
I ^counting records, including control 
I records, of its business transactions. The 
|| association may not transfer the general 
| accounting or control records or the 
| Maintenance thereof from any of its 
offices to another, unless its board of 
directors has (1) by resolution 
•^honzed the transfer or maintenance 
(21 sent a certified copy of the 
I Solution to the District Director- 
I Seminations of its district. An 
I donation which determines to 
1 maintain any of its records by means of 
I processing services shall so notify 

I District Director-Examinations, in 
I *nhng, at least 90 days before such 
I ®*intenance will begin. Notification 
I include identification of the 


records and the location at which they 
will be maintained. Any contract, 
agreement, or arrangement under which 
data processing services are to be 
performed shall expressly provide that 
the records maintained by such services 
shall at all times be available for 
examination and audit. 

$ 545.114 Monthly reports. 

A Federal association's officers shall 
.make a monthly report to the 
association's board of directors on 
forms prescribed by the Board and 
available from any Federal Home Loan 
Bank. The association shall send a copy 
of the report to the Bank of which it is a 
member and two copies to the Board. 

^ 545.115 Statement of condition. 

Within the month after the annual 
closing of a Federal association's books, 
the association shall mail to all of its 
members, or if it is a Charter S 
association to ail of its depositors and 
borrowers, at their last address 
appearing on the association’s books, or 
publish in an English-language 
newspaper of general circulation in the 
county in which the association's home 
office is located, a statement of the 
association's condition as of such 
closing, on forms prescribed by the 
Board and available from any Federal 
Home Loan Bank or from the Board. 
Within five days after mailing or 
publishing the statement, the association 
shall send a certification to that effect 
signed by one of its executive officers, 
and a copy of the statement, to the Bank 
of which it is a member. This section 
shall not apply in a year in which the 
association sends to ita voting members 
an annual report as required by 
5 563.45(a) of this Chapter. 

K 545.116-545.120 [Reserved) 

§ 545.121 Indemnification of directors, 
officers end employees. 

A Federal association shall indemnify 
its directors, officers, and employees in 
accordance with the following 
requirements: 

(a) Definitions and rules of 
construction. (1) Definitions for purposes 
of this section. 

(1) Action. Any judicial or 
administrative proceeding, or threatened 
proceeding, whether civil, criminal, or 
otherwise, including any appeal or other 
proceeding for review; 

(ii) Court. Includes, without limitation, 
any court to which or in which any 
appeal or any proceeding for review is 
brought. 

(iii) Final judgment. A judgment, 
decree, or order which is not appealable 
or as to which the period for appeal has 
expired with no appeal taken. 


(iv) Settlement. Includes entry of a 
judgment by consent or confession or a 
plea of guilty or nolo contendere. 

(2) References in this section to any 
individual or other person, including any 
association, shall include legal 
representatives, successors, and assigns 
thereof. 

(b) General. Subject to paragraph (c) 
of this section, an association shall 
indemnify any person against whom an 
action is brought or threatened because 
that person is or was a director, officer, 
or employee of the association, for 

(1) Any amount for which that person 
becomes liable under a judgment in such 
action; and 

(2) Reasonable costs and expenses, 
including reasonable attorney's fees, 
actually paid or incurred by that person 
in defending or settling such action, or in 
enforcing his rights under this section If 
he attains a favorable judgment in such 
enforcement action. 

(c) Requirements. Indemnification 
shall be made to such person under 
paragraph (b) of this section only if: 

(1) Final judgment on the merits is in 
his favor or 

(2) In case of: (i) Settlement (ii) final 
judgment against him, or (iii) final 
judgment in his favor, other than on the 
merits, if a majority of the rectors of the 
association determine that he was 
acting in good faith within the scope of 
his employment or authority as he could 
reasonably have perceived It under the 
circumstances and for a purpose he 
could reasonably have believed under 
the circumstances was in the best 
interests of the association or its 
members. However, no indemnification 
shall be made unless the association 
gives the Board at least 60 days' notice 
of its intention to make such 
indemnification. Such notice shall state 
the facts on which the action arose, the 
terms of any settlement, and any 
disposition of the action by a court. Such 
notice, a copy thereof, and a certified 
copy of the resolution containing the 
required determination by the Board of 
directors shall be 9 ent to the 
Supervisory Agent, who shall promptly 
acknowledge receipt thereof. The notice 
period shall run from the date of such 
receipt No such indemnification shall 
be made if the Board advises the 
association in writing, within such 
notice period, of its objection thereto. 

(d) Insurance. An association may 
obtain insurance to protect it and its 
directors, officers, and employees from 
potential losses arising from claims 
against any of them for alleged wrongful 
acts, or wrongful acts, committed in 
their capacity as directors, officers, or 
employees. However, no association 
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may obtain insurance which provides 
for payment of losses of any person 
incurred as a consequence of his willful 
or criminal misconduct. 

(e) Payment of expenses. If a majority 
of the directors of an association 
concludes that, in connection with an 
action, any person ultimately may 
become entitled to indemnification 
under this section, the directors may 
authorize payment of reasonable costs 
and expenses, including reasonable 
attorneys’ fees, arising from the defense 
or settlement of such action. Nothing in 
this paragraph shall prevent the 
directors of an association from 
imposing such conditions on a payment 
of expenses as they deem warranted 
and in the interests of the association. 
Before making advance payment of 
expenses under this paragraph, the 
association shall obtain an agreement 
that the association will be repaid if the 
person on whose behalf payment is 
made is later determined not to be 
entitled to such indemnification. 

(f) Exclusiveness of provisions . No 
association shall indemnify any person 
referred to in paragraph (b) of this 
section or obtain insurance referred to 
in paragraph (d) of this section other 
than in accordance with this section. 
However, an association which has a 
bylaw in effect relating to 
indemnification of its personnel shall be 
governed solely by that bylaw, except 
that its authority to obtain insurance 
shall be governed by paragraph (d) of 
this section. 

§545.122 Employment contracts. 

(a) General. A Federal savings and 
loan association with bylaws amended 
under $ 544.6{k). a Federal mutual 
savings bank or a Charter S or Charter T 
association, upon specific approval of its 
board of directors, may enter into 
employment contracts with its officers 
and other employees in accordance with 
§ 503.39 of this Chapter. 

(b) Contracts with other entities or 
persons. An officer of an association 
shall have no other written or oral 
agreement concerning employment as 
an officer of the association with any 
entity or person other than the 
association. 

§545.123 Advisory boards and 
committees. 

A Federal association's board of 
directors may establish one or more 
advisory boards of directors or advisory 
committees to advise the association as 
the board of directors may authorize. 
Each member of such a board or 
committee shall be appointed by the 
board of directors on a year-to-year 
basis. Such members may be permitted 
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to attend meetings of the board of 
directors, but they shall have no vote on 
matters acted upon by the board of 
directors. 

§ 545.124 and 545.125 (Reserved) 

§ 545.126 Referral of Insurance business. 

(a) For purposes of this section the 
terms "owned" and "referral" have the 
meanings prescribed in § 555.17(a) (1) 
and (3) of this Subchapter. 

(b) No Federal association shall refer 
any insurance business to an agency 
owned by officers or directors of the 
association, or by persons having power 
to direct its management, unless: 

(1) A specific state statute or 
regulation precludes Federal 
associations' service corporations (or 
wholly owned subsidiaries thereof) from 
engaging in the insurance business; 

(2) The association, after filing any 
necessary applications and making a 
bona fide attempt to obtain any 
necessary approval (with or without 
instituting legal proceedings against 
state officials to compel approval) has 
been denied permission by the 
appropriate state licensing or regulatory 
authorities for its service corporation, or 
a wholly owned subsidiary thereof, to 
engage in the insurance business; 

(3) Such state authorities follow an 
established and well-known policy of 
refusing to accept or approve such 
applications (the association need not 
demonstrate existence of such a policy 
by instituting legal proceedings against 
such authorities to compel approval); 

(4) The referral takes place within a 
reasonable period of time (not 
exceeding 18 months) after a change in 
such state law. regulation, or policy for 
the association to investigate the 
feasibility and desirability of acquiring 
or establishing its own service 
corporation insurance business; or 

(5) An application for permission to 
establish or acquire a service 
corporation insurance business is on file 
with the appropriate state agencies and/ 
or the Board. 

§§545.127-545.130 IReserved] 

§ 545.131 Communication between 
members of a Federal mutual association. 

(a) Disclosure of membership list 
prohibited. (1) As used in this section, 
"membership lists" means any 
document of the association containing: 

(i) a list of members of the association; 

(ii) their addresses; (iii) their savings 
account or loan balances or records; or 
(iv) any data from which that 
information reasonably could be 
constructed. 

(2) Federal mutual associations may 
not disclose in any manner, directly or 
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indirectly, their membership lists to any 
person (other than officers of the 
association, or others employed by 
them, in the usual course of conducting 
the association's business) except with 
prior written approval of the Board. 

(3) The Supervisory Agent may 
approve or disapprove requests made 
under paragraph (a)(2) of this section, 
and may specify terms and conditions of 
approval. 

(b) Right of inspection of member's 
own records. A member of a Federal 
mutual association has the right to 
inspect the association's books and 
records pertaining solely to the 
member's own savings or borrowing 
account(s). 

(c) Right of communication with other 
members. A member of a Federal mutual 
association has the right to 
communicate, as prescribed in 
paragraph (d) of this section, with other 
members of the association regarding 
any matter related tolhe association s 
affairs, except for "improper" 
communications, as defined in 
paragraph (e) of this section. The 
association may not defeat that right by 
redeeming a savings member’s savings 
account in the association. 

(d) Member communication 
procedures. If a member of a Federal 
mutual association desires to 
communicate with other members, the 
following procedures shall be followed: 

(1) The member shall give the 
association a written request to 
communicate; 

(2) If the proposed communication is 
in connection with a meeting of the 
association's members, the request shall 
be given at least thirty days before the 
annual meeting or 10 days before a 
special meeting; 

(3) The request shall contain— 

(i) The member's full name and 
address; 

(ii) The nature and extent of the 
member's interest in the association at 
the time the information is given; 

(iii) A copy of the proposed 
communication; and 

(iv) If the communication is in 
connection with a meeting of the 
members, the date of the meeting; 

(4) The association shall reply to the 
request within either— 

(i) Fourteen days; 

(ii) Ten days, if the communication is 
in connection with the annual meeting; 
or 

(iii) Three days, if the communication 
is in connection with a special meeting; 

(5) The reply shall provide either—* 

(i) The number of the association's 

members and the estimated reasonable 
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cost to the association of mailing to 
them the proposed communication; or 

(ii) Notification that the association 
has determined not to mail the 
communication because it is “improper”, 
as defined in paragraph (e) of this 
section; 

(6) After receiving the amount of the 
estimated costs of mailing and sufficient 
copies of the communication, the 
association shall mail the 
communication to all members, by a 
class of mail specified by the requesting 
member, either— 

(i) Within fourteen days; 

(ii) Within seven days, if the 
communication is In connection with the 
annual meeting; 

(iii) As soon as practicable before the 
meeting, if the communication is in 
connection with a special meeting; or 

(iv) On a later date specified by the 

member. 

( 7 ) If the association refuses to mail 
the proposed communication, it shall 
return the requesting member’s 
materials together with a written 
statement of the specific reasons for 
refusal, and shall simultaneously send to 
the Supervisory Agent two copies each 
of the requesting member’s materials, 
the association’s written statement, and 
any other relevant material. The 
materials shall be sent within (i) 
fourteen days, (ii) ten days if the 
communication is in connection with the 
annual meeting, or (iii) three days, if the 
communication is in connection with a 
special meeting, after the association 
receives the request for communication. 

(e) Improper communication. A 
communication is an “improper 
communication" if it contains material 
which: (1) at the time and in the light of 
the circumstances under which it is 
made (i) is false or misleading with 
respect to any material fact or (ii) omits 
a material fact necessary to make the 
statements therein not false or 
misleading, or necessary to correct a 
statement in an earlier communication 
wi the same subject which has become 
false or misleading; (2) relates to a 
personal claim or a personal grievance, 

J>r is solicitous of personal gain or 
business advantage by or on behalf of 
any party; (3) relates to any matter, 
including a general economic, political, 
racial, religious, social or similar cause. 
|nat is not significantly related to the 
business of the association or is not 
within the control of the association: or 
U) directly or indirectly and without 
expressed factual foundation (i) impugns 
character, integrity, or personal 
reputation, (ii) makes charges 
concerning improper, illegal or immoral 
conduct, or (iii) makes statements 


impugning the stability and soundness 
of the association. 

§545.132-545.135 (Reserved! 

§ 545.136 Financial futures transactions. 

A Federal association may engage in 
financial futures transactions in 
compliance with § 563 17-4 of this 
Chapter. 

§ 545.137 Financial options transactions. 

A Federal association may enage in 
financial options transactions in 
compliance with $ 563.17-5 of this 
Chapter. 

§ 545.138 Date-processing services. 

(a) Authorization A Federal 
association may engage in any 
permissible activity or service by using 
data processing equipment or 
technology, and may provide data 
processing and data transimission 
services to others on a for-profit basis as 
permitted by this section. An 
association may establish and maintain 
an office to provide such services to 
others without observing the application 
and approval procedures for branch 
offices set forth in this Part. 

(b) (1) Permissible data. The data to 
be processed or transmitted by an 
association pursuant to paragraph (a) of 
this section must be financial economic, 
or related to thrift home financing, or 
the activities of depository institutions. 

(2) Customer restrictions. An 
association must provide data 
processing and transmission services 
primarily for itself, other depository 
institutions (including the parent or a 
subsidiary of either), and persons with 
whom the association has established a 
loan or deposit relationship. An 
association may also provide such 
services to other persons if the services 
constitute less than one half of the data 
processing services provided under 
paragraphs (a) and (b) of this section. 

(3) Facilities. In conjunction with 
providing services pursuant to 
paragraphs (a) and (b). an association 
may supply data processing software, 
documentation, and operating 
personnel Any such facilities, as well as 
those used by the association, must be 
designed and operated for the 
processing or transmission of 
permissible data. 

(c) By-products and excess capacity. 
As an incident to providing data 
processing and data transmission 
services pursuant to paragraph (b) of 
this section, an association may: 

(1) Market by-products of such 
services (including software and 
compilations of data) to any person, 
only if the by-products are not designed, 
created, or substantially enhanced 


primarily for the purpose of such 
marketability, and 

(2) Market excess capacity of its data 
processing facilities, provided that the 
involvement of the association is limited 
to furnishing access to its facilities and 
providing the necessary operating 
personnel and that the association has 
not artificially created excess capacity 
by acquiring equipment or facilities 
whose capacity is substantially greater 
than that necessary to accommodate its 
present or expected future needs for 
providing permissible data processing 
services. 

(d) Controls. An association providing 
data processing services or marketing 
excess capacity to any person under this 
section shall establish internal and 
system controls for both hardware and 
software such that the integrity of its 
records and those of its depositors and 
customers are adequately protected. At 
a minimum, the controls shall be 
consistent with Generally Accepted 
Auditing Standards. Any agreement 
pursuant to which the association 
provides data processing services shall 
contain a provision that generally 
describes the security measures so 
taken. 

(e) Contract and tying restrictions. 
Any contract for data processing 
services authorized by this section shall 
incorporate the relevant limitations 
specified herein and state that the 
association’s facilities are to be used 
only for the processing and transmission 
of permissible data. An association 
providing such services under this 
section shall comply with the anti-tying 
provisions of 12 U.S.C 1454(q) (Pub. L. 
97-320. i 331. 96 Stat. 1469.1503 (1982)). 

(f) An association may participate 
with others in establishing or 
maintaining a data processing office: 
Provided. That the association may 
participate in establishing or 
maintaining a data processing office 
controlled by an entity not subject to 
examination by a Federal agency 
regulating financial institutions only if 
such entity has agreed in writing with 
the Board that it will permit and pay for 
such examination of the office us the 
Board deems necessary, and that it will 
make available for such purposes any 
records in its possession relating to the 
operation of the office. 

§§ 545.139 and 545.140 (Reserved) 

$ 545.141 Remote Service Units (RSUs). 

(a) Definitions. As used in this 
section— 

(1) "Generic data" means statistical 
information which does not identify any 
individual accountholder. 
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(2) “Personal security identifier” (PS1) 
means any word, number, or other 
security identifier essential for an 
accountholder to gain access to an 
account. 

(3) “Remote serv ice unit" (RSU) 
means an information processing device, 
including associated equipment, 
structures and systems, by which 
information relating to financial services 
rendered to the public is stored and 
transmitted, instantaneously or 
otherwise, to a financial institution. Any 
such device not on the premises of a 
Federal association that, for activation 
and account access, requires use of a 
machine-readable instrument and PS1 in 
the possession and control of an 
accountholder. is an RSU. The term 
includes, without limitation, point-of- 
sale terminals, merchant-operated 
terminals, cash-dispensing machines, 
and automated teller machines. It 
excludes automated teller machines on 
the premises of a Federal association, 
unless shared with other financial 
institutions. An RSU is not a branch, 
satellite, or other type of facility or 
agency of a Federal association under 

{ 545.92 et seq . of this Part. 

(4) “RSU account” means a savings or 
loan account or demand account that 
may be accessed through use of an RSU. 

(b) General. Subject to the 
requirements of the Electronic Fund 
Transfer Act (15 U.S.C. 1693 et seq.) and 
Regulation E of the Federal Reserve 
Board (12 CFR 205.2), a Federal 
association may establish or use RSUs 
and participate with others in RSU 
operations, on an unrestricted 
geographic basis. No RSU may be used 
to open a savings account, a demand 
account or establish a loan account. 

(c) RSU access techniques . A Federal 
association shall provide a PS! to each 
accountholder and require its use when 
accessing an RSU; it may not employ 
RSU access techniques that require the 
accountholder to disclose a PSI to 
another person. The association must 
inform each accountholder that the PSI 
is for security purposes and shall not be 
disclosed to third parties. Any device 
used to activitatc an RSU shall bear the 
words “Not transferable” or their 
equivalent. A passbook may not be such 
a device. 

(d) Privacy of account data. A Federal 
association shall allow accountholders 
to obtain any information concerning 
their RSU accounts. Except for generic 
data or data necessary to identify a 
transaction, no Federal association may 
disclose account data to third parties, 
other than the Board or its 
representatives, unless express written 
consent of the accountholder is given, or 
applicable law requires. Information 


disclosed to the Board will be kept in a 
manner to ensure compliance with the 
Privacy Act. 5 U.S.C. 552a. A Federal 
association may operate an RSU 
according to an agreement with a third 
party or share computer systems, 
communications facilities, or services of 
another financial institution only if such 
third party or institution agrees to abide 
by this section as to information 
concerning RSU accounts in the Federal 
association. 

(e) Security. A Federal association 
shall protect electronic data against 
fraudulent alterations or disclosure. All 
RSUs shall meet the minimum security 
devices requirements of Part 563a of this 
Chapter as though such units were 
offices, as defined in § 563a. 1 of said 
Part, except to the extent that an 
association satisfies the Board's 
Supervisory Agent that those 
requirements are inappropriate. In such 
a case, alternative measures satisfactory 
to the Board's Supervisory Agent must 
be taken for installation, maintenance, 
and operation of security devices and 
procedures, reasonable in cost, to 
discourage robberies, burglaries, 
larcenies, and computer theft and to 
assist in identification and apprehension 
of persons who commit such acts. 

(f) Board supen ision. A Federal 
association may share an RSU 
controlled by an institution or another 
party not subject to examination by a 
Federal regulatory agency only if such 
institution or other party has agreed in 
writing that the RSU is subject to such 
examination by the Board as it deems 
necessary. 

$ 545.142 Home banking services. 

A Federal association may utilize any 
electronic technology to provide its 
customers with home banking serv ices. 
Any such services provided under this 
section are subject to the Electronic 
Funds Tranfer Act (15 U.S.C. 1693 et 
seq.) and Regulation E of the Federal 
Reserve Board (12 CFR 205) (as 
construed by Supplement II—Official 
Staff Interpretation. 2-23). "Home 
banking services" means the transfer of 
funds or financial information, or the 
performance of other transactions 
initiated by a customer by means of an 
electronic home terminal, such as a 
telephone, a home computer terminal, or 
a television set that is linked to an 
association's computer by telephone or 
cable television lines. An association 
providing services authorized by this 
section shall adopt security measures 
adequate to prevent unauthorized 
access to its records or those of its 
customers or the use of a home terminal 
to defraud the association or any of its 
customers. 


Appendix 

Notice to Housing Creditors Regarding 
Alternative Mortgage Transactions. 

Pursuant to Title VIII. Pub. L 97-320. 
housing creditors that are not 
commercial banks, credit unions, or 
Federal associations may make 
alternative mortgage transactions (as 
defined by Section 803 of Pub. L 97-320 
and as further defined and described by 
applicable regulations identified herein) 
notwithstanding any state constitution, 
law or regulation. In accordance with 
Section 807(b) of Pub. L 97-320. the 
provisions listed below are identified as 
appropriate and applicable to the 
exercise of this authority, and all 
regulations not identified herein are 
deemed inappropriate and inapplicable: 
§§ 545.33 (c), (e), and (f) (4H11). 

PART 555 —BOARD RULINGS 

5. Revise § 555.3 by amending the first 
sentence of paragraph (a) thereof, 
removing paragraph (b) thereof, and 
redesignating paragraph (c) as 
paragraph (b) as follows: 

§ 555.3 Real estate. 

(a) For lending purposes, a motel is 
generally considered "improved 
nonresidential real estate.”* * * 

$555.11 (Removed 1 

6. Remove $ 555.11. 

7. Amend $555.15 by removing the 
second sentence, by removing all 
references to "$ 545.8-5(b)” and 
inserting in their place "j 545.34(c)”. and 
by amending the first sentence to read 
as follows: 

$ 555.15 Prepayment penalty on mortgage 
loans. 

Section 545.34(c) makes clear that, 
with the exception of certain instances 
enumerated therein, the charging of a 
prepayment penalty is a matter of 
contract between a Federal association 
and a borrower, and that the borrower 
may wholly or partly prepay the loan 
without penalty unless the loon contract 
contains an express provision imposing 
a prepayment penalty.* * * 

8. Add a new $ 555.19 as follows: 

$ 555.19 Receipt of Interest expressed as 
e percentage of other Income. 

(a) With limited exceptions. Federal 
Associations lack the statutory authority 
to acquire an equity interest either in 
real estate or In a corporation. 
Accordingly, associations cannot, bs 
part of a loan transaction, acquire an 
ownership interest in the security 
property or in a corporate borrower. Tne 
issue has arisen as to whether the 
receipt of a share of the income 
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generated by the security property or of 
a corporate borrower, or any similar 
participation with the borrower in the 
loan project, necessarily constitutes an 
unauthorized acquisition of an equity 
interest. 

(b) The Board has determined that the 
receipt of such income or the right to 
receive income should not be considered 
an equity interest if it in substance 
constitutes no more than a part of the 
compensation received for the use of the 
association’s funds. Accordingly, if the 
borrower has an unconditional 
obligation to repay the loan principal, 
and if an association receives a 
substantial payment of interest 
calculated periodically as a percentage 
of the outstanding principal loan 
balance, it may receive additional 
interest calculated on the basis of the 
income from or the appreciation of the 
security property, the income of a 
corporate borrower, or some other 
measure of a venture’s success. The 
means by which an association 
calculates its share of the income is not 
a material consideration in determining 
whether the share constitutes an equity 
interest in the property. 

SUBCHAPTER D—FEDERAL SAVINGS AND 
LOAN INSURANCE CORPORATION 

PART 561—DEFINITIONS 

9. Amend 8 561.15 by revising 
paragraphs (g). (h), (i), the introductory 
text of (j). and (LJ as follows: 

3561.15 Scheduled Hems. 

• • • • • 

(g) Assets acquired in exchange for 
any of the scheduled items described in 
this section except (1) securities, if the 
market value of a security when it is 
acquired at least equals its unpaid 
principal balance, or (2) securities that 
qualify as liquid assets under { 523.10(g) 
of this Chapter. 

(h) Assets transferred by an insured 
institution to a service corporation 
referred to in 8 545.74 of this Chapter, or 
to any other corporation in which an 
insured institution has an investment to 
the same extent that they, or the amount 
invested therein, would be counted as 
scheduled items if not transferred. 

(i) The amount invested in personal 
property acquired through enforcement 
of a security interest, including 
manufactured homes and any personal 
property In the possession of any 
servicing company or dealer acting on 
behalf of an insured institution but 
excluding personal property owned 
pending transfer to an issuing or 
guaranteeing agency of the U.S 
Government. 


(j) The unpaid principal balance of 
any loan secured by. and any contract 
for the sale of. personal property 
described in paragraph (i) of this 
section, if the unpaid balance exceeds 
any applicable lending limitation or 100 
percent of the wholesale value, 
including any installed equipment, of the 
personal property as established at the 
time of sale in a dealer’s market or by 
appraisal; except that, with respect to 
loans secured by or contracts for the 
sale of manufactured homes, only 
twenty percent of the unpaid principal 
balance of any such loan or contract 
will be included in “scheduled items" If 
all of the following requirements are 
met: * * * 

(k) For purposes of this section, a 
lease made or otherwise invested in by 
an insured institution that conforms to 
the description of a finance lease, as set 
out in 8 545.53 of this Chapter, shall be 
treated as if it were a loan secured by 
the type of property leased. 

10. Add a new 8 561.42 to read as 
follows: 

8 561.42 Non withdrawable account 

An account which by the terms of the 
contract of the holder with the 
institution or by provisions of state law 
cannot be paid to the holder until all 
liabilities, including other classes of 
share liability, of the institution have 
been fully liquidated and paid upon the 
winding up of the institution is referred 
to as a “nonwithdrawable accounts 

PART 563—OPERATIONS 

11. Amend 8 563.3-3 by revising 
paragraph (c) as follows: 

8 563.3-3 Eurodollar deposits. 

• • • • • 

(c) Collateralization of certificates. 

An institution may give security for 
Eurodollar deposits subject to the 
provisions of 8 563.8-2 of this Part. 

• • • • • 

12. Amend 8 563,8 by revising 
paragraph (c) as follows: 

8 563.6 Borrowing limitations. 

• • • • • 

(c) An institution may give security for 
borrowings other than from a Federal 
Home Loan Bank or state-chartered 
central reserve institution subject to the 
provisions of 8 563.8-2 of this Part. 

13. Add a new 8 563.8-2 as follows: 

$ 563.6-2 Corporation's right of pure has*. 

(a) General rule. For any security 
given by an insured institution other 
than for borrowings from a Federal 
Home Loan Bank or state-chartered 
central reserve institution, the terms of 
the security agreement or other 


documentation shall provide that the 
Corporation receive prompt written 
notification of any default on the 
obligation and, before a sale or other 
disposition of any portion of the 
collateral, that the Corporation shall 
have thirty (30) days after receipt of 
written notice of the proposed sale or 
other disposition to exercise a right to 
repurchase the collateral at the price to 
be paid at the sale or to acquire the 
collateral at the value to be assigned to 
it in any other disposition. 

(b) Exceptions. The notice and right of 
purchase required by paragraph (a) of 
this section shall not apply to collateral 
consisting of liquid assets as defined in 
8 523.10 of this Chapter or collateral that 
would qualify as liquid assets but for its 
remaining term to maturity. 

14. Revise 8 563.9 as follows: 

8 563.9 Geographic lending restrictions. 

An insured institution may invest in, 
sell, purchase, participate or otherwise 
deal in loans or interests therein without 
geographic restriction. 

15. Revise paragraphs (a) and (b) of 
8 563.9-3 as follows: 

8 563.9-3 Loans to ona borrower. 

(a) Definitions used in this section. (1) 
One borrower, (i) The term “one 
borrower" means: 

(a) Any person or entity that is. or that 
upon the making of a loan will become, 
obligor on a loan; 

(b) nominees of such obligor 

(c) All persons, trusts, syndicates, 
partnerships, and corporations of which 
such obligator is a nominee, a 
beneficiary, a member, a general 
partner, a limited partner owning an 
Interest of ten percent or more (based on 
the value of his contribution), or a 
record or beneficial stockholder owning 
ten percent or more of the capital stock; 
and 

(d) If such obligor is a trust, syndicate, 
partnership, or corporation, all trusts, 
syndicates, partnerships, and 
corporations of which any beneficiary, 
member, general partner, limited partner 
owning an interest of ten percent or 
more, or record or beneficial stockholder 
owning ten percent or more of the 
capital stock, is also a beneficiary, 
member, general partner, limited partner 
owning an interest of ten percent or 
more, or record or beneficial stockholder 
owning ten percent or more of the 
capital stock of such obligor. 

(ii) In the case of a loan that has been 
assumed by a third party with the 
consent of the lending insured 
institution, the former debtor shall not 
be deemed an “obligor." 
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(2) Outstanding loans. The term 
“outstanding loans" means the total 
amounts of funds advanced under a loan 
agreement or commitment plus any 
additional advances and interest due 
and unpaid, less repayments. The term 
also includes: (i) credit extended in the 
form of finance leases satisfying the 
criteria set forth in t 545.53 of this 
Chapter, (ii) potential liabilities under 
standby letters of credit, lines of credit, 
and guarantee or suretyship obligations, 
except to the extent the institution has 
recourse to cash or a segregated deposit 
account of its customer to indemnify it 
against such liabilities; (iii) undisbursed 
loan proceeds, unless the loan is subject 
to an overlinc purchase commitment of 
another financial institution; and (iv) 
investments in commercial paper and 
corporate debt obligations. The term 
does not include a loan or participation 
interest sold without recourse, a loan 
secured by a first lien on real estate 
subject to an annual contributions 
contract under former section 23 of the 
United States Housing Act of 1937. as 
amended, a loan on the security of the 
institution’s deposit accounts, or a 
deposit or a loan of unsecured day (s) 
funds described in } 563.9-6 of this 
Chapter. The amount of an outstanding 
“wraparound" loan is determined by the 
amount of funds advanced by the 
institution, except to the extent the 
institution has become liable to pay an 
obligation secured by a lien on the 
security property prior to its own. 

(3) Outstanding commerc ial Joans 
The term “outstanding commercial 
loans" means: 

(i) Outstanding loans for commercial 
corporate, business, or agricultural 
purposes, except to the extent secured 
by real property; and 

(ii) Loans described in paragraph 
(<i)(3)(i) of this section made by an 
institution’s subsidiary, attributed pro 


rata on the basis of the percentage of 
the subsidiary’s stock owned by the 
institution. 

(4) Unimpaired capital and 
unimpaireti surplus. The term 
"unimpaired capital and unimpaired 
surplus" means regulatory net worth 
plus specific reserves for loan losses, 
less appraised equity capital 

(b| Limitations. (1) Aggregate loans. 

No insured institution shall make any 
loan to one borrower if the sum of (i) the 
amount of such loan and (ii) the total 
balances of all outstanding loans owed 
to suoh institution and its service 
corporation affiliates by such borrower 
exceeds an amount equal to ten percent 
of such institution's withdrawable 
accounts or an amount equal to such 
institution’s net worth, whichever 
amount is less: Provided, That, 
notwithstanding any other limitation of 
this sentence, any such loan may be 
made if the sum of items (b)(1) (i) and 
(ii) above does not exceed $500,000 and. 
beginning on January 1,1964, and 
annually thereafter, such amount 
adjusted by the dollar amount that 
reflects the percentage increase, if any, 
in the Consumer Price Index during the 
previous twelve months as shown in the 
November-to-November index. 

(2) Commercial loans. No Insured 
institution may make any commercial 
loan to one borrower if the sum of such 
loan and the total balances of 
outstanding commercial loans to such 
borrower exceeds the amount a national 
bank having an identical unimpaired 
capital and unimpaired surplus could 
lend such borrower. The general rule 
stated in § 5200 of the Revised Statutes 
(12 U.S.C. 64) is that total loans and 
extensions of credit by a national bank 
to one borrower are limited to fifteen 
percent of the bank’s unimpaired capital 
and unimpaired surplus, plus an 
additional ten percent for loans fully 


secured by readily marketable 
collateral Several exceptions to these 
limits are set forth in section 5200; and 
additional limitations on loans to one 
borrower are found in sections ll(m) 
and 13 of the Federal Reserve Act (12 
U.S.C. 248(m). 372). 

(3) Rated obligations. 

Notwithstanding the limitations in 
paragraphs (b) (1) and (2), an insured 
institution may invest up to one percent 
of assets or one million dollars, 
whichever is more, in obligations of one 
issuer evidenced by: 

0) Commercial paper rated, a9 of the 
date of purchase, as shown by the most 
recently published rating by at least two 
nationally recognized investment rating 
sen ices, in the highest grade; or 

(ii) Corporate debt securities that mny 
be sold with reasonable promptness at a 
price that corresponds reasonably to 
their fair value, and that are rated in one 
of the two highest grades by at least two 
nationally recognized investment rating 
services at their respective most 
recently published ratings before the 
dote of purchase of the security. 

(4) Waiver. The Board may waive the 
application of the limitations in this 
paragraph to any loan that is part of the 
resolution of a Supervisory case or 
integral to the acquisition, merger, 
consolidation, or corporate 
reorganization of on insured institution. 

• • * • • 

(Sec. 4. SO Stat 024, at amended (12 U-SC 
1425a); sec. 5, 40 Stat. 132, as amended (12 
U.S.C. 1464); secs. 402. 403. 48 Stat. 1256.1257. 
as amended (12 U.S.C 1725.1726). Reorg 
Plan No. 3 of 1947; 12 FR 4981. 3 CFR 1943-4B 
Comp., p. 1071) 

By the Fedora) Home Loan Bank Board. 

|. J. Finn. 

Secretary. 

(fit Doc 0-13317 Fifed MMJ *45 »m| 

BILLH4C COOC 6720-01-41 
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ENVIRONMENTAL PROTECTION 
A6ENCY 

40 CFR Part 799 

IOPTS-42031. TSH-FRL 2338-7 | 

Biphenyl; Proposed Test Rule 

agency: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: In the Tenth Report of the 
Interagency Testing Committee (FTC), 
submitted to the Administrator on May 
10.1982 and published in the Federal 
Register of may 25.1982 (47 FR 22585). 
the ITC designated biphenyl for priority 
consideration for environmental effects 
and chemical fate testing. Under section 
4 of the Toxic Substances Control Act 
(TSCA), EPA is proposing that 
manufacturers and processors of 
biphenyl test this chemical for acute 
toxicity to aquatic macrophytes and 
oysters, chronic toxicity and 
bioconcentration in oysters, chronic 
toxicity to aquatic vertebrates and 
invertebrates, and aerobic and 
anaerobic sediment biodegradation. 
Testing would be performed according 
to test standards prescribed in a 
subsequent rulemaking. This notice 
constitutes EPA’s response to the ITCs 
designation of biphenyl as a priority 
candidate for testing. 

DATES: The public is invited to submit 
written comments on or before July 22. 
1983. If persons request time for oral 
comment by July 7,1983. EPA will hold a 
public mecling on August 8.1983 on this 
rule in Washington. D.C. For further 
information on arranging to speak at the 
meeting see Unit VI of this preamble. 
address: Address written comments 
identified by the document control 
number (OPTS-42031J in triplicate to: 
TSCA Public Information Office (TS- 
793), Office of Pesticides and Toxic 
Substances. Environmental Protection 
Agency. Rm. E-108, 401 M St. SW.. 
Washington, D.C. 20400. 

The administrative record supporting 
this action is available for public 
inspection at the above address from 
8:00 a.m. to 4:00 p.m., Monday through 
Friday, except legal holidays. 

For exact time and place of meeting 
contact Jack P. McCarthy (See “For 
Further Information Contact"). 

FOR FURTHER INFORMATION CONTACT: 
Jack P. McCarthy, Director. Industry 
Assistance Office (TS-799). Office of 
Toxic Substance. Environmental 
Protection Agency. Rm. E-511, 401 M St. 
SW., Washington. D.C. 20460. Toll Free: 
(800-424-9065). In Washington. D.C: 


(554-1404). Outside the USA: (Operator- 
202-554-1404). 

SUPPLEMENTARY INFORMATION: 

I. Introduction 

Section 4(e) of TSCA (Pub. L 94—469, 
90 Slat. 2003 at seg.: 15 U.S.C. 2601 at 
sag.) established an Interagency Testing 
Committee (ITC) to recommend to EPA 
a list of chemicals for priority 
consideration and for testing under 
section 4(a) of the Act. 

The ITC designated biphenyl for 
priority consideration in its Tenth 
Report, published in the Federal Register 
of May 25.1982 (47 FR 22585). The ITC 
recommended that biphenyl be tested 
for chronic toxicity to fish and 
invertebrates, acute toxicity to aquatic 
macrophytes, and chemical fate. The 
ITC based its designation of biphenyl on 
substantial production, on the reported 
use/disposal pattern of biphenyl in dye- 
carrier applications, and on the potential 
persistence of biphenyl and biphenyl 
byproducts in the aquatic environment. 


EPA uae9 a weight of evidence 
approach in making section 4(a)(1)(A) 
findings in which both exposure and 
toxicity information are considered to 
make the finding that the chemical may 
present an unreasonable risk. For the 
first finding under section 4(a)(1)(B), 
EPA considers only production, 
exposure, and release information to 
determine if there is substantial 
exposure or release. For the second 
finding under both sections 4(a)(1)(A) 
and 4(a)(1)(B), EPA examines toxicity 
and fate studies to determine if existing 
information is adequate to determine or 
reasonably predict the effects of human 
exposure to. or environmental release 
of. the chemical. In making the third 


The ITC was concerned about the use 
of biphenyl as a fungicide. Use of 
biphenyl as a fungicide is regulated 
under the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA) and 
cannot be regulated under TSCA |see 
TSCA section 3(2)(B)(ii)]. 

The ITC was also concerned that 
mono- and dichlorobiphenyls might be 
released from the chlorination of 
biphenyl at dye-carrier waste treatment 
facilities. EPA has concluded that 
release of mono and dichlorobiphenyls 
resulting from the chlorination of 
biphenyl at dye-carrier waste treatment 
facilities is likely to be insignificant. The 
EPA has reached this conclusion based 
on existing data on effluent 
concentrations of biphenyl from dye- 
carrier facilities and on chlorination of 
biphenyl under simulated wastewater 
treatment conditions. 

Under section 4(a)(1) of TSCA. EPA 
must require testing of a chemical 
substance to develop health or 
environmental test data if the Agency 
finds that: 


finding that testing is necessary. EPA 
considers whether any ongoing testing 
will satisfy the information needs for the 
chemical and whether testing which the 
Agency might require would be capable 
of developing the necessary information 

EPA’s process for determining when 
these findings apply is described in 
detail in EPA’a first and second 
proposed test rules. The section 
4(a)(1)(A) finding is discussed in the 
Federal Register of |uly 18.1980 (45 FR 
48528) and June 5,1981 (48 FR 30300 ) 
and the section 4(a)(1)(B) finding is 
discussed in the Federal Register if June 
18.1981 (46 FR 30302). 

In evaluating the ITCs testing 
recommendations concerning biphenyl* 


(A) (i) the manufacture, distribution in commerce, proc¬ 
essing, use, or disposal of a chemical substance or mixture, or that 
any combination of such activities, may present an unreasonable 
risk of injury to health or the environment, 

(ii) there are insufficient data and experience upon which the 
effects of such manufacture, distribution in commerce, processing* 
use, or disposal of such substance or mixture or of any combina¬ 
tion of such activities on health or the environment can reason¬ 
ably be determined or predicted, and 

$ii) testing of such substance or mixture with respect to such 
effects is necessary to develop such data; or 

(B) (i) a chemical substance or mixture is or will be produced 
in substantial quantities, and (I) it enters or may reasonably be 
anticipated to enter the environment in substantial quantities or 
(II) there is or may be significant or substantial human exposure 
to such substance or mixture, 

(ii) there are insufficient data and experience upon which the 
effects of the manufacture, distribution in commerce, processing, 
use, or disposal of such substance or mixture or of any combina¬ 
tion of such activities on health or the environment can reason¬ 
ably be determined or predicted, and 

(iii) testing of such SHbstuuce or mixture with respect to such 
effects is necessary to develop such data. 
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F.PA considered all available relevant 
information including the following: 
Information presented in the ITCs 
report recommending testing 
consideration; production volume, use. 
exposure, and release information 
reported by manufacturers of biphenyl 
under the TSCA section 8(a) Preliminary 
Asse ssment Information Rule (40 CFR 
Part 712); unpublished health and safety 
studies voluntarily submitted by some 
(hut not all) manufacturers and 
processors of biphenyl under the TSCA 
section 8(d) Health and Safety Data 
reporting Rule (40 CFR Part 716); and 
other published and unpublished data 
available to the Agency. Based on its 
evaluation, as described in this 
proposed rule and the accompanying 
technical support document. EPA is 
proposing environmental effects and 
chemical fate testing requirements for 
biphenyl under section 4(a)(1)(A) of 
TSCA. 

11 Proposed Rule 

A. Profile 

Biphenyl (CAS No. 92-52-4) is a solid 
organic compound at ambient 
temperature and pressure. Between 37 
and 47 million pounds of biphenyl (42 
million pounds average) were 
domestically produced in 1981. Biphenyl 
is used to produce dye carriers, heat- 
transfer fluids, and alkylated biphenyls. 
The use/disposal pattern for biphenyl 
suggests that biphenyl has the potential 
to he released into the environment at 
significant concentrations from dye- 
carrier applications through wastewater 
discharge or from leakage of heat- 
transfer fluids. 

P Findings 

EPA is basing its proposed testing on 
the authority of section 4(a)(1)(A) of 
TSCA The analyses on which these 
findings are based are presented in the 
biphenyl technical support document for 
this rulemaking which is available from 
the Industry Assistance Office. 

1. EPA has concluded that the use and 
miposa! of biphenyl may present an 
unreasonable risk of injury to organisms 
in the aquatic environment. EPA has 
feached this conclusion because: (1) 
Available information indicates that use 
and disposal of biphenyl-containing dye 
farriers and heat transfer fluids are the 
principal sources of release of this 
compound to the acquatic environment; 

-) monitoring studies report measurable 
concentrations of biphenyl in the water 
and sediment of several U.S. rivers: and 
*) existing toxicity data indicate that 
nphenyl may be toxic to organisms in 
aquatic and sediment environment 

tne measured concentrations and may 
Persist in the sediment environment. 

**' hPA has concluded that there are 


insufficient data to reasonably 
determine or predict the acute effects of 
biphenyl for aquatic plants and that 
testing is necessary to develop such 
data. EPA has reached this conclusion 
because existing algae acute toxicity 
data for biphenyl, measured 
concentrations of biphenyl in the 
aquatic environment and existing data 
on the sensitivity of aquatic plants 
versus algae to detect acute effects of 
chemicals suggest, but are not sufficient 
to conclude, that biphenyl is acutely 
toxic to acquatic plants. 

3. EPA has concluded that there are 
insufficient data to reasonably 
determine or predict the chronic effects 
of biphenyl for aquatic vertebrates and 
invertebrates and that testing is 
necessary to develop such data. EPA 
has reached this conclusion because 
existing biphenyl acute toxicity data for 
vertebrates and invertebrates and 
measured concentrations of biphenyl in 
the aquatic environment suggest, but are 
not sufficient to conclude, that biphenyl 
is chronically toxic to aquatic 
vertebrates and invertebrates. 

4. EPA has concluded that there are 
insufficient data to reasonably 
determine or predict the biodegradation 
of biphenyl in sediments and the acute 
and chronic toxidties and 
bioconcentration of biphenyl for and in 
benthic (sediment-dwelling) Organisms. 
EPA has reached this conclusion 
because existing data on biphenyl 
sorption to sediments and measured 
concentrations of biphenyl in sediments 
suggest, but are not sufficient to 
conclude that biphenyl will persist in 
sediments and may be acutely or 
chronically toxic to or will 
bioconcentrate in benthic organisms. 

The ITCs recommendations and 
F.PA’s proposed tests are summarized in 
Table 1. EPA concurs with the ITCs 
recommendations and in addition 
believes that acute, chronic and 
bioconcentration testing in the oyster is 
necessary because biphenyl may sorb to 
sediments and persist or accumulate to 
levels potentially toxic to such benthic 
invertebrates. 


Table V—Biphenyl Test Summary 



C. Test Substance 

EPA is proposing that biphenyl of 99 
percent purity be used as the test 


substance because biphenyl of this 
purity is readily available commercially 
and may provide more definitive 
information on biphenyl toxicity than 
biphenyl of lower purity, 

D. Persons Required to Test 

Section 4(b)(3)(B) specifies that the 
activities for which ihe Administrator 
makes section 4(a) findings 
(manufacture, processing, distribution, 
use and/or disposal) determine who 
bears the responsibility for testing. 
Manufacturers are required to test if the 
findings are based on manufacturing 
("manufacture” is defined in section 3(7) 
of TSCA to include “import”). 

Processors are required to test if the 
findings are based on processing. Both 
manufacturers and processors are 
required to test if the exposures giving 
rise to the potential risk occur during 
use. distribution, or disposal. Because 
F.PA has found that the use and disposul 
of biphenyl may present an 
unreasonable risk to the environment. 
EPA is proposing that persons who 
manufacture or process, or who intend 
to manufacture or process, biphenyl at 
any time from the effective date of this 
test rule to the end of the reimbursement 
period be subject to the rule. The end of 
the reimbursement period ordinarily will 
be 5 years after the submission of the 
lust final report required under Ihe test 
rule. 

Because TSCA contains provisions to 
avoid duplicative testing, not every 
person subject to this rule must 
individually conduct testing. Section 
4(b)(3)(A) of TSCA provides thal EPA 
may permit two or more manufacturers 
or processors who are subject to the rule 
to designate one such person or a 
qualified third person to conduct the 
tests and submit data on their behalf 
Section 4(c) provides that any person 
required to test may apply to EPA for an 
exemption from that requirement (us 
discussed in Unit ILF. below). 

E. Development and Adoption of Study 
Plans 

EPA proposed generic test 
methodology requirements (generic test 
standards) in the Federal Register of 
May 9.1979 (44 Fr 27334). July 26.1979 
(44 FR 44054). and November 21.1980 
(45 FR 77332). In response to concerns 
about the rigidity of generic test 
mcthodolody requirements. EPA has 
changed its approach for providing test 
standards for TSCA section 4 test rules. 

It has issued generic test methodology 
guidelines to replace the previously 
proposed generic test methodology 
requirements. The TSCA guidelines 
have been published by the National 
Technical Information Service (NT1S) 
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for health effects (PB 82-232984). 
environmental effects (PB 82-232992). 
and chemical fate (PB 82-233008). Good 
Laboratory Practice (CLP) standards for 
development of data on health effects of 
chemical substances were proposed in 
the Federal Register of May 9,1979 (44 
FR 27334) and July 28.1979 (44 FR 
44054). CLP standards for development 
of data on physical, chemical 
persistence, and ecological effects of 
chemical substances were proposed In 
the Federal Register of November 21. 
1980 (45 FR 77353). These CLP standards 
will continue to be promulgated as 
generic requirements. 

Under the new approach, test rule 
development will be a two-phase 
process. In Phase I. test rules will be 
promulgated for individual chemicals, 
specifying the health and/or 
environmental characteristics and the 
reporting requirements for which test 
data are to be developed. In Phase II, 
following promulgation of a test rule, 
those persons subject to the rule will be 
required to provide study plans for the 
development of data pertaining to the 
effects and characteristics specified in 
the rule. For guidance in preparing study 
plans, it is recommended that test 
sponsors consult the TSCA Test 
Guidelines as referenced above: the 
Organization for Economic Cooperation 
and Development's (OECD) Guidelines, 
as adopted by the OECD Council on 
May 12.1981: or the Federal Insecticide. 
Fungicide, and Rodenticide Act (FIFRA) 
Pesticide Registration Guidelines: 
Proposed Data Requirements published 
by NT1S (see the Federal Register of 
November 24,1982 [47 FR 53192) for a 
list of these guidelines). Pesticide 
Assessment Guidelines related to this 
rulemaking include Subparts E (Hazard 
Evaluation: Wildlife and Aquatic 
Organisms; PB 83-153908), J (Hazard 
Evaluation: Nontarget Plants: PB 83- 
153940), and N (Chemistry 
Requirements: Environmental Fate; PB 
83-153973). 

Sponsors must submit their study 
plans to EPA within 90 days from the 
effective date of the test rule. After an 
opportunity for public comment. EPA 
will issue a final rule adopting the study 
plans as proposed or modified. The 
approved and adopted study plans will 
become the enforceable test 
requirements and will serve as the 
chemical specific test standards for the 
test rule. Testing will also be subject to 
EPA’s generic GLP standards. 
Modifications to the adopted study 
plans may be made only with EPA 
approval; see Federal Register of March 
26,1982 (47 FR 13012) for a more 
detailed explanation of the new 
approach to providing generic test 
methodology guidelines. 


EPA intends to issue a procedural rule 
which will set out the details of the two- 
phase rulemaking process. That 
procedural rule will apply to the test 
rule for biphenyl and all other test rules. 
Information on this proposed procedure 
appears in the July 18.1980 Federal 
Register (45 FR 48512). which describes 
the proposed exemption policy and 
procedures, in the March 26.1982 
Federal Register (47 FR 10312) which 
provides the policy statement on the test 
rules development process; and in the 
proposed test rule for 
diethylenetriamine. see the April 29, 

1982 Federal Register (47 FR 18390). The 
final procedural rule will be issued 
before the biphenyl rule is promulgated. 
If there are significant changes in the 
final procedural rule. EPA may allow a 
short period of supplementary comment 
on the biphenyl proposal. 

F. Exemption Procedures 

Within 30 days after the effective date 
of the final rule, each biphenyl 
manufacturer or group of biphenyl 
manufacturers must either: (1) Notify 
EPA that it intends to conduct or 
sponsor testing and to submit study 
plans for the required tests, or (2) apply 
for an exemption on a belief that testing 
will be performed by others. Study plans 
must be submitted 90 days after the 
effective date of this rule. 

If no manufacturer notifies EPA of its 
intent to sponsor testing. EPA will 
inform manufacturers that their 
exemptions will not be granted and will 
give them an opportunity to submit 
study plans in compliance with this rule. 

Processors of biphenyl will not be 
required to apply for an exemption, 
submit study plans or conduct testing 
unless manufacturers fall to sponsor the 
required tests. If manufacturers do not 
submit study plans and conduct testing, 
EPA will issue a notice in the Federal 
Register requiring processors to submit 
notices of intent to test or apply for an 
exemption, submit study plans and 
conduct testing. No exemptions will be 
granted until a study plan for each of the 
required tests is received and approved. 

EPA is not proposing to require the 
submission of equivalence data as a 
condition for exemption from the 
proposed testing for biphenyl. As noted 
in Unit II.C. above. EPA is interested in 
evaluating the effects attributable to 
biphenyl itself and has specified a 
relatively pure substance for testing. 

EPA proposed exemption procedures 
for section 4 test rules in the Federal 
Register of July 18.1980 (45 FR 48512). 
EPA intends to issue these procedures 
as a final rule shortly. If there are 
significant changes in the exemption 
procedures, EPA may allow a short 


period of supplementary comment on 
the biphenyl proposal. 

C. Reporting Requirements 

EPA is proposing that all data be 
reported in accordance with its 
proposed GLP Standards to appear in 40 
CFR Part 792. EPA has reviewed public 
comments on the proposed GLP 
Standards and is now developing final 
GLP Standards. The final GLP Standards 
will apply to this rule. 

EPA is required by TSCA section 
4(b)(1)(C) to specify the time period 
during which persons subject to a test 
rule must submit test data. These 
deadlines will be established in the 
Phase II rulemaking in which study 
plans are approved. 

TSCA section 14(b) governs /^ency 
disclosure of all test data submitted 
pursuant to section 4 of TSCA. Upon 
receipt of data required by this rule, the 
Agency will publish a notice of receipt 
in the Federal Register as required by 
section 4(d). 

//. Enforcement Provisions 

Section 15(1) of TSCA makes it 
unlawful for any person to fail or refuse 
to comply with any rule or order issued 
under section 4. Section 15(3) of TSCA 
makes it unlawful for any person to fail 
or refuse to: (1) Establish or maintain 
records, (2) submit reports, notices, or 
other information, or (3) permit access to 
or copying of records required by the 
Act or any regulation or rule issued 
under TSCA. The Agency considers 
failure to comply with any aspect of a 
section 4 rule to be a violation of section 
15 of TSCA. 

Additionally. TSCA section 15(4) 
makes it unlawful for any person to fail 
or refuse to permit entry or inspection as 
required by section 11. Section 11 
applies to any "establishment, facility, 
or other premises in which chemical 
substances or mixtures are 
manufactured, processed, stored, or. held 
before or after their distribution in 
commerce * * V The Agency considers 
testing facility to be a place where the 
chemical is held or stored, and 
therefore, subject to inspection. 
Laboratory audits/inspections will be 
conducted periodically in accordance 
with the authority and procedures 
outlined in TSCA section 11 by duly 
designated representatives of the EPA 
for the purpose of determining 
compliance with any final rule for 
biphenyl. These inspections may be 
conducted for purposes which include 
verification that testing has begun, that 
schedules are being met, that reports 
accurately reflect the underlying raw 
data and interpretations and 
evaluations thereof, and that the studies 
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art* being conducted according to KPA 
CLP standard# and the protocols 
established in the Phase II rule. 

Violators of TSCA are subject to 
criminal and civil liability. Persons who 
submit materially misleading or false 
information in connection with the 
requirement of any provision of this rule 
may be subject to penalties which may 
be calculated as if they never submitted 
their data. Under the penalty provision 
of section 10 of TSCA. any person who 
violates section 15 could be subject to a 
civil penalty of up to $25,000 for each 
violation with each day of operation in 
violation constituting a separate 
violation. This provision would be 
applicable primarily to manufacturers or 
processors that fail to submit a letter of 
intent or an exemption request and that 
continue manufacturing or processing 
after the deadlines for such submissions, 
knowing or willful violations could lead 
to the imposition of criminal penalties of 
up to $25,000 for each day of violation 
and imprisonment for up to one year. 
Other remedies are available to EPA 
under sections 7 and 17 of TSCA. such 
ns seeking an injunction to restrain 
violations of TSCA section 4 and the 
seizure of chemical substances 
manufactured or processed in violation 
of the rule. 

Individuals, as well us corporations, 
could be subject to enforcement actions. 
Sections 15 and 10 of TSCA apply to 
“any person*' who violates various 
provisions of TSCA. EPA may. at its 
discretion, proceed against individuals 
as well as companies themselves. In 
particular, this includes individuals who 
report false information or who cause it 
to he reported. 

III. Economic Analysis of Proposed Rule 

To evaluate the potential economic* 
impact of test rules, EPA has adopted a 
two-stage approach. All candidates for 
test rules go through a Level 1 analysts. 
Th-s consists of evaluating each 
chemical or chemical group on four 
Principal market characteristics: (1) 
Demand sensitivity, (2) cost 
characteristics, (3) industry structure. 

*nd (4) market expectations. The results 
°f the Level I analysis, along with the 
consideration of the costs of the 
required tests, indicate whether the 
possibility of a significant adverse 
economic impact exists. Where the 
indication is negative, no further 
economic analysis is done for that 
c iernical substance or group. However* 
•or those chemical substances or groups 
*ht're the Level I analysis indicates a 
potential for significant economic * 
‘mpact, a more comprehensive and 
failed analysis is conducted. This 

u * D analysis attempts to predict 
more Precisely the magnitude of the 
e *pected impact. 


For a more complete and thorough 
discussion of the methodology used to 
conduct the economic analysts of this 
test rule, see the Level / Economic 
Impact Analysis for Biphenyl (EPA 
Contract No. 08-01-0830). 

Total testing costs for the proposed 
rule for Biphenyl are estimated to range 
from $27,500 to $90,300. The annualized 
cost range is $7,100 to $23,400 based on 
a 25 percent cost of capital over 15 
years; the estimated unit costs range 
from 0.02 to 0.06 cents per pound.' 

The Level 1 analysis of the biphenyl 
industry indicates that, despite 
relatively high price elasticity and 
declining markets, the potential for 
adverse economic effects due to the 
estimated testing costs is low. This 
conclusion is based on the following 
observations: (l)The estimated test cost 
is very low (Le.. from 0.02 to 0.06 cents 
per pound or 0 00 to 0.2 percent of the 
1981 selling price of 30 cents per pound). 
(2) Biphenyl Is ^secondary product that 
is manufactured at large petrochemical 
plants. Minor adjustments in its 
production can occur without disrupting 
overall plant operations. 

IV. Availability of Test Facilities and 
Personnel 

Section 4(b)(1) requires EPA to 
consider ’’the reasonably foreseeable 
availability of the facilities and 
personnel needed to perform the testing 
required under the rule.** Therefore. EPA 
conducted a study to assess the 
availability of test facilities and 
personnel to handle the additional 
demand for testing services created by 
section 4 test rules and test programs 
negotiated with industry in place of 
rulemaking. Copies of the study. 
Chemical Testing Industry: Profile of 
Toxicological Testing, can be obtained 
through the NT1S (PB 82-140773). 

On the basis of this study, the Agency 
believes that there will be available test 
facilities and personnel to perform the 
testing in this proposed rule. 

V. Environmental Impact Statement 

EPA is not required to prepare 
Environmental Impact Statements 
(EISs). under the National 
Environmental Policy Act (NEPA), 41 
U.S.C. 4321, for test rules. EPA has 
determined that voluntary preparation 
of an E1S is not appropriate for 
regulations issued under section 4 of 
TSCA. See the preamble to the Agency’s 
rules for compliance with NEPA 
published in the Federal Register of 
November 0.1979 (44 FR 64174). 

VI. Public Meetings 

If persons wish to present comments 
on this proposed rule to EPA officials 
who are directly responsible for 


developing the rule and supporting 
analyses. EPA will hold a public meeting 
on August 8. 1983 in Washington. U.C. 
This meeting is scheduled after the 
deadline for submission of written 
comments, so that issues raised in the 
written comments can be discussed by 
EPA and the public commented 
Information on the exact time and place 
of the meeting will be available from the 
OTS Industry Assistance Office (1AO). 
Toll Free: (800-424-9065). In 
Washington. D.C.: (554-1404). Outside 
the U.S.A. (Operator-202-554-1404). 

Persons who wish to attend or present 
comments at the meeting should call the 
1AO by July 7,1983. While the meeting 
will be open to the public, active 
participation will be limited to those 
persons who arranged to present 
comments and to designated EPA 
participants. Attendees should call the 
IAO before making travel plans because 
the meeting will not be held if members 
of the public do not wish to make oral 
presentations. 

Should a meeting be held, the Agency 
will transcribe the meeting and include 
the written transcript in the public 
record. Participants are invited, but not 
required, to submit copies of their 
statements prior to or on the day of the 
meeting. All such written materials will 
become part of EPA’s record for this 
rulemaking. 

VII. Public Record 

EPA has established a public record 
for this rulemaking (docket number 
OPTS-42031) which is available for 
inspection in the OPTS Reading Room. 
Rm. E-107, 401 M St., SW.. Washington, 
D.C.. from 8:00 a.m. to 4:00 p.m„ Monday 
through Friday, except legal holidays. 
This record includes basic information 
considered by the Agency in developing 
this proposal, and appropriate Federal 
Register notices. The Agency w ill 
supplement the record with additional 
information as it is received. 

The Public Record shall include the 
following information: 

(1) Federal Register notices pertuining 
to this rule consisting of: 

(a) Notice of proposed rule on 
biphenyl. 

(b) Notice containing the ITC 
designation of biphenyl to the Priority 

List. 

(c) Notices relating to EPA’s 
environmental effects and chemical fate 
test guidelines and CLP standards. 

(d) Notice of proposed rule on 
exemption policy and procedures. 

(e) Notice of proposed rulemaking on 
reimbursement policy and procedures. 

(2) Support Documents: consisting of: 
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(a) Biphenyl support document. 

(b) Biphenyl economic evaluation. 

(3) Minutes of Informal meetings. 

(4) Communications before proposal 
consisting of: 

(a) Written public and intra-agency or 
interagency memoranda and comments. 

(b) Telephone conversations. 

(c) Meetings. 

(d) Reports—published and 
unpublished factual materials, including 
contractors' reports. 

MU. Classification of Rule 

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“Major" and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This test rule is not major 
because it does not meet any of the 
criteria set forth in section 1(b) of the 
Order. First, the estimated annualized 
cost of the testing proposed for biphenyl 
is less than $24,000 over the testing and 
reimbursement period. Second, because 
the cost of the required testing will be 
distributed over a large production 
volume the rule will have only very 
minor effects on users' prices (less than 
0.2 percent) for this chemical, even if all 
test costs were passed on. Finally, 
taking into account the nature of the 
market for this substance, the low level 
of costs involved, and the expected 
nature of the mechanisms for sharing the 
costs of the required testing, EPA 
concludes that there will be no 
significant adverse economic effects of 
any type as a result of this rule. 

This proposed regulation was 
submitted to the Office of Management 
and Budget (OMB) for review as 
required by Executive Order 12291. 

IX. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
(15 U.S.C. 601 et seq. Pub. L 96-354, 
September 19,1980). EPA is certifying 
that this test rule, if promulgated, will 
not have a significant impact on a 
substantial number of small businesses 
because: (1) They will not perform 
testing themselves, or will not 
participate in the organization of the 
testing effort; (2) they will experience 
only very minor costs in securing 
exemption from testing requirements: 
and (3) they are unlikely to be affected 
by reimbursement requirements. 

X. Paperwork Reduction Act 

The Paperwork Reduction Act of 1980 
(44 U.S.C. 3501 el seq.) authorizes the 
Director of OMB to review certain 
information collection requests by 
Federal agencies. The test rule proposed 


in this Notice, if promulgated, could 
result in the submission of several types 
of information related to the required 
testing, including study plans and final 
reports for each test required by persons 
sponsoring the tests. For the reasons set 
forth in the Federal Register of June 5, 
1981 (46 FR 30300), EPA believes that the 
test rule contained in this Notice does 
not constitute an information collection 
request as defined in the Paperwork 
Reduction Act. 

List of Subjects in 40 CFR Part 799 

Testing. Environmental protection. 
Hazardous material. Chemicals. 

Dated: May 10.1983. 

Lee L. Verstandig. 

Acting Administrator. 

PART 799—IDENTIFICATION OF 
SPECIFIC CHEMICAL SUBSTANCE 
TESTING REQUIREMENTS 

Therefore, it is proposed that a new 
§ 799.925 be added to the proposed Part 
799 to read as follows: 

Subpart AH Reserved! 

Subpart B—Specific Chemical Testing 

§799.925 Biphenyl. 

(a) Identification of test substance . (1) 
Biphenyl (CAS No. 92-52-4) shall be 
tested in accordance with this Part. 

(2) Biphenyl of 99 percent purity shall 
be used as the test substance. 

(b) Persons required to tesL (1) All 
persons who manufacture, process or 
intend to manufacture or process 
biphenyl from the effective date of this 
rule June 22,1983, to the end of the 
reimbursement period shall submit 
study plans, conduct tests and submit 
data as specified by this part. 

(2) Any person subject to the 
requirements of this section may apply 
to EPA for an exemption from study 
plan submission, testing and data 
submission. No later than 30 days after 
the effective date of this rule, each 
manufacturer of biphenyl must notify 
EPA by letter, of its intent either to 
submit a proposed study or to be 
exempted from testing for each test 
required in this rule. 

(3) If manufacturers submit study 
plans, conduct testing, and submit data 
in a satisfactory manner, processors will 
be given an automatic exemption by 
EPA. If manufacturers fail to submit 
satisfactory study plans or data, all 
persons who process or intend to 
process biphenyl from the effective date 
of this rule to the end of the 
reimbursement period shall be directed 
in a special Fedoral Register Notice to 


submit study plans, and to conduct tests 
and submit data as specified by this Part 
or be in violation of this rule. 

(c) Study plans —(1) Testing . Testing 
shall be performed using a study plan 
submitted and approved in accordance 
with 40 CFR Part 770. All raw data, 
documentation, records, protocols, 
specimens and reports generated as a 
result of a study shall be developed, 
reported and retained in accordance 
with the EPA Good Laboratory Practice 
(GLP) standards in 40 CFR Part 792. 
These data and other reports shall be 
made available during an inspection or 
submitted to EPA upon request by EPA 
or its authorized representative. 

(2) Submission:(\) Manufacturers of 
biphenyl who indicate they will perform 
testing must submit proposed study 
plans on or before 90 days after the 
effective date of this rule. Only one set 
of study plans should be prepared and 
submitted by persons who are jointly 
sponsoring testing. 

(ii) If. by the date specified in 
paragraph (b)(2) of this section, no 
manufacturer of biphenyl files a letter of 
intent to submit a proposed study plan 
for any test required by this rule. EPA 
will so notify the manufacturers of 
biphenyl. If no manufacturer promptly 
decides to submit a study plan and 
conduct testing. EPA will publish a 
Federal Register notice of this fact and 
then (A) no later than 30 days after 
publication of such a notice, each 
processor must notify EPA by letter of 
its intent either to submit a proposed 
study plan for each test that will not be 
covered by a manufacturer's study plans 
or to be exempted from testing and (B) 
processors who indicate they will 
perform testing must submit proposed 
study plans on or before 90 days after 
publication of such a notice. 

(iii) Manufacturers who do not notify 
EPA of their intent, either to submit a 
proposed study plan or to be exempted 
from testing for each test or study for 
which testing is required in this rule, 
will be considered in violation of the 
rule beginning on the 31st day after the 
effective date of the rule. Manufacturers 
who indicate they will perform testing 
and which do not submit proposed study 
plans on or before 90 days after the 
effective date of this rule will be 
considered in violation of the rule 
beginning on the 91st day after the 
effective date of this rule. Each 
processor who fails to submit a letter of 
intent to submit a study plan or to 
request an exemption when required 
will also be considered in violation of 
this rule beginning on the 31st day after 
publication of the notice described in 
paragraph (c)(2)(H) of this section. 
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(iv) If no study plan for conducting 
tests and submitting data is proposed 
for each test or study required in this 
rule, every manufacturer and every 
processor of biphenyl will be in 
violation of this rule beginning on the 
91st day after publication of the notice 
described in paragraph (c)(2)(H) of this 
section, until such a study plan is 
submitted by an appropriate sponsor. 

(3) Content (i) All study plans are 
required to contain the following 
information: 

(A) Identity of the test rule and the 
specific test requirements of that rule to 
be covered by the study plan. 

(B) (1) The nume9 and addresses of 
the test sponsors. 

(2) The names and addresses of the 
responsible administrative officials and 
project managers) in the principal 
sponsor’s organization. 

(3) The name, address and telephone 
number of the appropriate individual for 
oral and written communications with 
EPA. 

(*)(/) The name and address of the 
testing facility, including responsible 
administrative officials and project 
managers) responsible for this testing. 

(/V) Brief summaries of the training 
and experience of each professional 
involved in the study including study 
director, toxicologist(s). chemist(s), 
microbiologist(s). and laboratory 
assistants. 

(C) Identity and data on biphenyl, 
including appropriate physical 
constants, spectral data, chemical 
analysis and stability under test and 
storage conditions. 

(D) Study protocols, including 
rationale for. species/strain selection; 
dose selection (and supporting data); 
route(s) or method(s) of exposure; 
incubation temperature: a description of 
diet to be used and its source, including 
nutrients and contaminants and their 
concentrations; a description of culture 
medium and its source; and a summary 
of expected spontaneous chronic 
disease, genealogy, and life span. 

IE) Schedule for initiation and 
completion of major phases of long-term 
tests; schedule for submission of interim 
progress and final reports to EPA. 

(ti) Information given under paragraph 
l c )(3)(i)(B)(4) of this section is not 
squired in proposed study plans if the 
‘niormation is not available at the time 
°f submission; however, the information 
must be submitted before the initiation 
of testing. 

(4) Adoption. Upon receipt of 
proposed study plans. EPA will publish 
a notice in the Federal Register 
^questing comments on the ability of 
ne study plans to ensure that data from 
me tests are reliable and adequate. EPA 


will provide a 45-day comment period, 
and will provide an opportunity for an 
oral presentation on the request of any 
person. EPA may extend the comment 
period if it appears from the nature of 
the issues raised by EPA’s review or 
public comment that further comment is 
warranted Following the close of the 
comment period. EPA will publish a 
final rule adopting the study plans as 
proposed or modified as test standards 
for the testing of biphenyl. 

(5) Modification of study plans during 
conduct of study —(i) Application. Any 
test sponsor who wishes to modify the 
adopted study plan for any test required 
under this rule must submit an 
application in accordance with this 
section. Application for modification 
shall be made in writing or by phone to 
the Chief, Test Rules Development 
Branch, with written confirmation to 
follow as soon as feasible. Applications 
must explain why the modification is 
necessary. 

(ii) Adoption. To the extent feasible. 
EPA will seek comment on all 
significant changes in study plans. EPA 
will issue a notice in the Federal 
Register requesting comments on 
requested modifications in accordance 
with section 4(b)(5) of TSCA. However. 
EPA will act on the requested 
modification without seeking public 
comment (A) if EPA believes that an 
immediate modification to a study plan 
is necessary in order to preserv e the 
accuracy of an on-going study or (B) if 
EPA determines that a modification 
clearly does not pose any significant, 
substantive issues. EPA will notify the 
sponsor of the Agency's approval or 
disapproval. When the Agency approves 
a modification, it will publish a notice in 
the Federal Register indicating that the 
study plan has been modified. 

(d) Environmental effects testing — (1) 
Aquatic macrophyte acute toxicity 
testing — (i) Required testing. Testing 
shall be conducted with Lemnagibba 
C3 to develop data on the acute toxicity 
of biphenyl to aquatic plants. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA 
Environmental Effects Test Guidelines 
for Lemna acute toxicity testing (EG-23) 
available in the public record for this 
rulemaking, be consulted. Additional 
guidance may be obtained by consulting 
the Organization for Economic 
Cooperation and Development (OECD) 
test guideline for Lemna available in the 
public record for this rulemaking and the 
FiFRA Guidelines for Hazard 
Evaluation: Wildlife and Aquatic 
Organisms (PB 83-153908). 

(2) Fish early life stage toxicity 
testing —(i) Required testing. Testing 


using flow-through systems shall be 
conducted with rainbow trout to 
develop data on the chronic toxicity of 
biphenyl to aquatic vertebrates. 

(ii) Study plans. For guidance in 
preparing study plans it is recommended 
that the TSCA Environmental Effects 
Test Guidelines for the Fish Early Life 
Stage Toxicity Test (EG-11) published 
by NTIS (PB 82-232992). be consulted. 
Additional guidance may be obtained by 
consulting the OECD test guidance for 
fish partial life cycle available in the 
public record for this rulemaking and the 
FIFRA Guidelines for Hazard 
Evaluation: Wildlife and Aquatic 
Organisms (PB 83-153908). 

(3) Daphnid chronic toxicity testing — 
(i) Required testing. Testing using flow¬ 
through systems shall be conducted with 
daphnids to develop data on the chronic 
toxicity of biphenyl to aquatic 
invertebrates. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA 
Environmental Effects Test Guidelines * 
for the daphnid chronic toxicity test 
(EG-2) published by NTIS (PB 82- 
232992). be consulted. Additional 
guideline may be obtained by consulting 
the OECD test guidance for aquatic 
invertebrates partial life cycle available 
in the public record for this rulemaking, 
and the FIFRA Guidelines for Hazard 
Evaluation: Wildlife and Aquatic 
Organisms (PB 83-153908), and 
references cited in the support document 
for this test rule. 

(4) Oyster acute toxicity testing —(e) 
Required testing. Testing using systems 
that control for biphenyl evaporation 
shall be conducted with oysters to 
develop data on the acute toxicity of 
sediment-associated biphenyl to benthic 
invertebrates. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA 
Environmental Effects Test guidelines 
for the oyster acute toxicity test (EG-5) 
published by NTIS (PB 82-232992), be 
consulted. Additional guidance may be 
obtained by consulting the OECD 
guidelines for mollusk acute toxicity 
testing available in the public record for 
this rulemaking and the FiFRA 
Guidelines for Hazard Evaluation: 
Wildlife and Aquatic Organisms (PB 83- 
153908). Since the testing requires the 
use of sediment-associated biphenyl, the 
paper of Lynch and Johnson (1982), 
which is available in the public record 
for this rulemaking, should also be 
consulted. 

(5) Oyster bioconcentration testing — 
(i) Required testing. Testing using 
systems that control for biphenyl 
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evaporation shall be conducted with 
oysters to develop data on the potential 
chronic toxicity and bioconcentration of 
sediment-associated biphenyl to and in 
benthic invertebrates. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA 
Environmental Effects Test Guidelines 
for the oyster bioconcentration test (EG- 
6) published by NT1S (PB 82-232992), be 
consulted. Additional guidance may be 
obtained by consulting the F1FRA 
Guidelines for Hazard Evaluation: 
Wildlife and Aquatic Organisms (PB 83- 
153908) and references cited in the 
support document for this test rule. 

Since the testing requires the use of 
sediment-associated biphenyl, the paper 
of Lynch and Johnson (1982), which is 
available in the public record for this 
rulemaking, should also he consulted. 

i 


(e) Chemical fate testing — (i) Aerobic 
biodegradation—{ 1) Required testing. 
Testing using systems that control for 
biphenyl evaporation shall be conducted 
to develop data on the persistence of 
biphenyl in aerobic sediments. 

(ii) Study plans. For guidance in 
preparing study plans, it Is 
recommended that the TSCA Chemical 
Fate Test Guidelines for Aerobic 
Aquatic Biodegradation (CG-2000) 
published by NTIS (PB 82-233008), be 
consulted. Additional guidance may be 
obtained by consulting the OECD test 
guidelines for ready biodegradebility 
(301 A. B, C, D. and E) available in the 
public record for this rulemaking and the 
FIFRA Guidelines for Chemistry 
Requirements: Environmental Fute (PB 
83-153973). 

(2) Anaerobic biodegradation —(i) 


Required testing. Testing using systems 
that control for biphenyl evaporation 
shall be conducted with biphenyl to 
develop data on the persistence of 
biphenyl in anaerobic sediments. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Chemical 
Fate Test guidelines for Anaerobic 
Biodegradation (CG 2050) published bv 
NTIS (PB82-233000), be consulted. 
Additional guidance may be obtained by 
consulting the FIFRA Guidelines for 
Chemistry Requirements: Environmental 
Fate (PB 83-153973). 

(Sec. 4(e) of TSCA. Pub. L 94-469. 90 Stilt 
2003 et seq 15 U.S.C. 2601 el seq.) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 799 

[OPTS—42034; TSH-FRL 2346-5) 

Elhyltoluenes. Trlmethy(benzenes, and 
the C» Aromatic Hydrocarbon Fraction; 
Proposed Test Rule 

AGENCY: Environmental Protection 
Agency (EPA). 
action: Proposed rule. 

summary: In its Tenth Report, the 
Interagency Testing Committee (ITC) 
designated mixed ethyltoluenes (ET) 
and 1,2,4-trimethylbenzene (1,2,4-TMB) 
for priority consideration for 
environmental and health effects testing. 
In its Eleventh Report, the ITC 
recommended that the other 
trimethylbenzenes be considered for 
testing. Under section 4(a) of the Toxic 
Substances Control Act (TSCA). EPA is 
proposing that manufacturers and 
processors of the C# aromatic 
hydrocarbon fraction, which contains 
ethyltoluene ( orthometa - and para- 
isomers), and the 1,2,3-, 1,3,5- and 1.2.4- 
isomers of trimethylbenzene as primary 
components, test the C* aromatic 
fraction for health effects, including 
neurotoxicity, mutagenicity, 
teratogenicity, reproductive effects and 
carcinogenicity (in the event the results 
of the mutagenicity studies are positive). 
Health effects testing would be 
performed according to test standards 
prescribed in a subsequent rulemaking. 
Environmental effects testing is not 
being proposed at this time. This notice 
constitutes EPA’s response to the ITCs 
designation of ET (mixed isomers) and 
1,2,4-TMB as priority candidates for 
testing, and to the ITCs 
recommendation that the other 
trimethylbenzenes (1.2.3- and 1,3,5- 
isomers) be considered for testing. 
dates: The public is asked to submit 
written comments on or before fuly 22, 
1983. If persons request time for oral 
comment by July 7,1983, EPA will hold a 
public meeting on August 8,1983 on this 
rule in Washington. D.C. For further 
information on arranging to speak at the 
meeting see Unit VII of this preamble. 
address: Address written comments 
identified by th e document control 
number (OPTS-42034) in triplicate to: 
TSCA Public Information Office (TS~ 
793), Office of Pesticides and Toxic 
Substances, Environmental Protection 
Agency, Rm. E-108, 401 M St. SW.. 
Washington, D.C. 20460. 

The administrative record supporting 
this action is available for public 
inspection at the above address from 


8:00 a jn. to 4:00 p.m., Monday through 
Friday, except legal holidays. 

For exact time and place of meeting 
contact Jack P. McCarthy (see “for 
FURTHER INFORMATION CONTACT M ). 

FOR FURTHER INFORMATION CONTACT: 
Jack P. McCarthy, Director, Industry 
Assistance Office (TS-799), Office of 
Toxic Substances, Environmental 
Protection Agency. Rm. E-511. 401 M St. 
SW., Washington. D.C. 20460, Toll Free: 
(800-424-9005). In Washington. D.C: 
(554-1404), Outside the USA: 
(Operator—202-554-1404). 
SUPPLEMENTARY INFORMATION: 

I. Introduction 

Section 4(e) of TSCA (Pub. L. 94-^169. 
90 Stat. 2003 et $eq.\ 15 U.S.C 2601 et 
seq ,) established an Interagency Testing 
Committee (ITC) to recommend to EPA 


EPA uses a weight of evidence 
approach in making section 4(a)(1)(A) 
findings in which both exposure and 
toxicity information are evaluated to 
make the finding that the chemical may 
present an unreasonable risk. For the 
first finding under section 4(a)(1)(B), 

EPA considers only production, 
exposure and release information to 
determine if there is or may be 
substantial production, and substantial 
release and/or significant or substantial 
human exposure. For the second finding 
under both sections 4(a)(1)(A) and 
4(a)(1)(B), EPA examines toxicity and 
fate studies to determine if existing 
information is adequate either to 
determine or reasonably predict the 
effects of human exposure to. or 
environmental release of the chemical. 

In making the third finding that testing is 


a list of chemicals to be considered for 
testing under section 4(a) of the Act. 

The ITC designated ET (mixed 
isomers) and 1,2,4-TMB for priority 
consideration in its Tenth Report, 
published in the Federal Register of May 
25,1982 (47 FR 22585) and recommended 
in its Eleventh Report published in the 
Federal Register of December 3,1982 (47 
FR 54624) that the other 
trimethylbenzenes (1.2.3- and 1.3.5- 
isomers) be considered for testing. 
These actions were based on the 
exposure potential and the lack of 
sufficient information on health and 
environmental effects. 

Under section 4(a)(1) of TSCA. the 
Administrator shall by rule require 
testing of a chemical substance to 
develop appropriate test data if the 
Agency finds that: 


necessary, EPA considers whether any 
ongoing testing will satisfy the 
information needs for the chemical and 
whether testing which the Agency mighl 
require would provide the necessary' 
information. 

EPA*a process for determining when 
these findings apply is described in 
detail in EPA’s first and second 
proposed test rules as published in the 
Federal Register of July 18.1980 (45 FR 
48528) and June 5.1981 (46 FR 30300). 

In evaluating the ITCs testing 
recommendations concerning ET and 
TMB. EPA considered all available 
relevant information including the 
following: information presented in the 
ITC’s report recommending testing 
consideration; production volume, use, 
exposure and release information 
reported by manufacturers of ET and 


(A) (i) the manufacture, distribution in commerce, pioc- 
essing, use, or dis|>osal of a chemical substance or mixture, or that 
any combination of such activities, nmy present an unreasonable 
rislc of injury to health or the environment, 

(ii) there are insufficient data and experience upon which the 
effects of such manufacture, distribution in commerce, processing, 
use, or disposal of such substance or mixture or of any combina¬ 
tion of such activities on health or the environment can reason¬ 
ably be determined or predicted, and 

(lii) testing of such substance or mixture with respect to such 
effects is necessary to develop such data; or 

(B)(i) a chemical substance or mixture is or will be produced 
in substantial quantities, and (I) it enters or may reasonably be 
anticipated to enter the environment in substantial quantities or 
(II) there is or may be significant or substantial human exposure 
to such substance or mixture, 

(ii) there are insufficient data and experience upon which the 
effects of the manufacture, distribution in commerce, processing, 
use, or disposal of such substance or mixture or of any combina¬ 
tion of such activities on health or the environment can reason¬ 
ably be determined or predicted, and 

(iii) testing of such substance or mixture with respect to such 
effects is necessary to develop such data* 
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TMB under the TSCA section 8 (h) 
Preliminary Assessment Information 
Rule (40 CFR Part 712); and other 
published and unpublished data 
available to the Agency. The 8(a) rule 
covered only isomers of ET and 1.2,4- 
TMB; it did not require manufacturers of 
the C* fraction or the other TMB isomers 
to report. Based on its evaluation, as 
described in this proposed rule and the 
accompanying technical support 
document EPA is proposing health 
effects testing requirements for the C* 
aromatic hydrocarbon fraction based on 
EPA’s findings of substantial exposure 
to the C* fraction (section 4(a)(1)(B)). No 
health effects testing of individual FT or 
TMB isomers is being proposed at this 
tune. EPA has also concluded that no 
enviromental effects testing should be 
required for the C» fraction, ET. 1.2,4-. 

I. 2.3- or 1.3,5-TMB at this time. 

II. Proposed Rule 

A Profile 

1 EthyltoJuenes . Ethyltoluene (ET) 
occurs in three isomeric forms: 2-ET 
(ort/w), 3-ET [meta] and 4-ET Iparo). 
Unless otherwise noted, the term 
“ethyltoluene” in this document refers to 
mixed ethyltoiuenes. a substance 
containing all three Isomers. ET (CAS 
No 25550-14-5) is a colorless liquid 
readily soluble in most organic solvents, 
but relatively insoluble in water. ET is 
sufficiently volatile to enter the 
atmosphere, and is chemically stable 
under normal environmental conditions 
at room temperature. The individual 
isomers of ET are found in crude oil. 
gasoline, petroleum products, and have 
been detected in air and water, and in 
foods and natural products. ET. along 
with other nine-carbon aromatic 
hydrocarbons (C«), is produced during 
the catalytic reforming of petroleum 
which is one of several processes 
involved in the production of gasoline. A 
portion of this C* stream is used as a 
solvent or a component in solvents. The 
remainder, estimated to be more than 90 
P«rcent. is used in gasoline blending. 

The solvents produced from the C» 
aromatic hydrocarbons are used in paint 
and varnish formulations, paint thinners. 
Printing inks, pesticide formulations 
and. to a lesser extent, hydrocarbon 
lubricating oils for refrigerants. Solvents 
jnown to contain significant amounts of 
fl are Suresnl 100. Aromatic 100 and 

Espersol 10. 

Nearly pure ortho-ET is synthetically 
Produced by Dow Chemical and used in 
,!li ‘ production of ortho-vinyltoluene 
which is used in fiber reinforced 
Polyesters, vinyltoluene alkyds and 
ttjpolymer resins. Conversion of ortho- 
ET to these products is nearly complete. 


Mobil synthesizes para-ET to produce 
para-vinyltoluene. 

Total ET production (pure isomers 
plus that contained in the C. aromatic 
hydrocarbon fraction) is estimated to be 
between 30-50 billion pounds annually. 
All refiners of petroleum are 
manufacturers of the C» fraction. Despite 
the ITCs designation of ET and the 
existence of a CAS number. EPA has 
been unable to identify any product 
containing only mixed ET isomers. With 
the exception of the ortho-ET 
manufactured by Mobil. ET is found 
exclusively as one of the major 
components of the C* fraction. 

2. Trimethylbenzenes . 
Trimelhylbenzene (TMB) also occurs in 
three isomeric forms: 1.2.3-TMB. (CAS 
No. 528-73-8); 1,3.5-TMB. (CAS No. 108- 
67-8), and 1.2.4-TMB. (CAS No. 95-63-6). 
The 1.2,4-isomer is the most abundant 
and commercially is the most important 
isomer. 1,2,4-TMB i9 a clear, colorless 
liquid, readily soluble in organic 
solvents, but with low solubility in 
water. It is a stable compound under 
normal conditions, it undergoes typical 
electrophilic substitutions such as 
nitration, halogenation. sulfonation and 
alkylation, and is oxidized in the 
presence of catalysts. 

Similar to ET. 1,2,4-TMB and other 
trimethylbenzenes are produced during 
catalytic reforming and compromise a 
major portion of the aromatic C* 
fraction. The uses of the C. fraction 
were discussed in the profile of ET. 

1,2,4-TMB is separated from the 
aromatic C* reformate by the Koch 
Refining Company. Koch's 1,2,4-TMB 
production was in the range of 10 to 50 
million lbs In 1977. Current volume 
appears to be in excess of 50 million lbs. 
with imports in 1981 of approximately 
11.9 million lbs. Phillips Petroleum 
Company has reported production only 
of research quantities of 1.2,4-TMB since 
1971. No synthetic process is currently 
used commercially for the production of 

1.2.4- TMB. 

Most of the isolated 1.2,4-TMB 
appears to be consumed as a raw 
material In the manufacture of trimellitic 
anhydride (approximately 50 million 
lbs/yr) which is subsquently used in the 
production of plasticizers, alkyd resins, 
unsaturated polyesters, and other 
industrial chemicals. 

The other isomers of TMB are also 
present in the C» fraction. Some of the 

1.3.5- isomer (mesitylcne) is separated 
from the C* fraction and is used as an 
intermediate, primarily for production of 

1.3.5- trimethyl-2,4.8-tris(3,5,-di-tert-butyl- 
4-hydroxybenzyl) benzene. This is 
produced by Ethyl Corporation and sold 
as Ethanox 330. It is an important 


antioxidant (noncoloring stabilizer) for 
plastics such as polypropylene, high- 
density polyethylene, polyamides, 
adhesives, specialty rubbers such as 
spandex fibers, and waxes. 

The 1.2.3,-isomer (hemimellitene) Is 
used principally to make a musk, similar 
to xylene musk. It is also oxidized to 
anhydro hemimcllitic acid. No 
information is currently available to 
EPA on the quantities consumed through 
these uses, although those quantities are 
expected to be a small percentage of the 
total TMB production which is estimated 
to be approximately 30 billion pounds 
per year. EPA plans to require reporting 
under Section 8(a) of TSCA to obtain 
information on th$ production, exposure 
and release of 1,2.3- and 1,3,5-TMB. 
Should such reports indicate that there 
is substantial production of and 
exposure to these isolated isomers, EPA 
will reconsider the need forlheir testing 
as separate substances. 

B. Findings 

The EPA is basing its proposed testing 
on the authority of section 4(a)(1)(B) of 
TSCA. EPA finds that; 

L There is no production of the mixed 
ETs aside from production of the C* 
aromatic hydrocarbon fraction, 
likewise, although there is no evidence 
of substantial release of isolated TMB 
isomenato the environment, available 
data are adequate to predict that these 
isolated YMB isomers neither persist nor 
accumulate in the environment in 
sufficient quantity that would likely 
result in an unreasonable risk to the 
environment. The exposure of potential 
concern is to the C* fraction, not to 
mixed ETs. or isolated TMB isomers. 

2. There are substantial amounts of 
the C* aromatic hydrocarbon fraction 
produced in the U.S. each year 
(approximately 80 billion pounds). 

3. A substantial number of workers 
and consumers are exposed to the C. 
aromatic fraction through exposure to 
solvents and gasoline. EPA has 
concluded that this constitutes 
“substantial exposure” as that term is 
used in section 4 of TSCA. 

4. There are insufficient data on 
neurotoxicity, reproductive effects, 
teratogenicity, and mutagenicity upon 
which to reasonably determine or 
predict the effects of exposure to the C* 
fraction, and testing is necessary to 
develop such data. 

5. There are sufficent data on the 
9ubchronic effects and metabolism of 
the C# fraction: therefore, EPA is not 
proposing testing for these effects. 

6. There are no data to indicate that 
exposure to 1,2,4-TMB or other isolated 
isomers of TMB is substantial and there 
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is no basis for finding that exposure to 
isolated isomers of TMB may present an 
unreasonable risk to human health from 
the effects mentioned by the ITC; 
therefore, EPA is not proposing testing 
of 1,2.4-TMB or otherr isomers separate 
from the proposed testing of the C# 
fraction. 

7. Although the C* fraction is released 
to the environment in substantial 
quantities, available data are adequate 
to predict that this material neither 
persists nor accumulates in the 
environment in sufficient quantity that 
would likely result in an unreasonable 
risk to the environment. For this reason. 
EPA is not proposing that environmental 
effects testing be conducted at this time. 

8. EPA is not proposing an 
oncogenicity bioassay based on the 


section 4(a)(1)(B) finding because EPA 
considers the required mutagenicity 
tests as an appropriate first tier for 
oncogenicity. However. EPA finds that if 
certain of the required mutagenicity 
tests produce positive results, this will 
be sufficient to indicate that the C* 
fraction may present an unreasonable 
risk of oncogenic effects. In such 
circumstances, EPA finds that unless a 
2-year bioassay has been initiated, there 
will be insufficient data to predict 
oncogenicity, and testing will be 
necessary to develop oncogenicity data. 

The ET and TMB technical support 
documents are available from the 
Industry Assistance Office. The ITCs 
recommendations and EPA's proposed 
tests are summarized below. 



C, Test Substance 

EPA is proposing that a synthetic C* 
petroleum fraction, composed of specific 
concentrations of mixed isomers of ET. 
and 1.2,4-. 1,2,3- and 1,3,5-TMB. in such 
proportion that it is representative of a 
typical aromatic hydrocarbon fraction 
produced during the refining of crude 
petroleum, be formulated and used as 
the test substance. EPA is requesting 
comment on the range of composition of 
the C« fraction, on whether a single test 
substance can adequately represent the 
C# fraction and, what the composition of 
the test substance should be. Comments 
are also requested on the use of a 
representative composite sample of 
actual Ct fractions gathered from 
industrial sources for use as the test 
substance. 

D. Persons Required To Test 

Section 4(b)(3)(B) specifies that the 
activities for which the Administrator 
makes section 4(a) findings 
(manufacturing, processing, distribution, 
use and/or disposal) determine who 


bears the responsibility for testing. 
Manufacturers are required to test if the 
findings are based on manufacturing 
(“manufacture** is defined in section 3(7) 
of TSCA to include “import**). All 
petroleum refiners located in the U.S. 
are considered “manufacturers'* of the 
C* petroleum fraction, as are importers 
(if any) of the C* fraction. Processors are 
required to test if the findings are based 
on processing. (Section 3(7) of TSCA, 
defines “process" as the preparation of 
a chemical substance or mixture, after 
its manufacture, for distribution in 
commerce.) Both manufacturers and 
processors are required to test if the 
exposures giving rise to the potential 
risk occur during use, distribution, or 
disposal. Because EPA has found that 
the use of the C* fraction may give rise 
to substantial exposure. EPA is 
proposing that persons who 
manufacture or process, or who intend 
to manufacture or process, the C* 
aromatic hydrocarbon fraction at any 
time from the effective date of this test 
rule to the end of the reimbursement 


period be subject to the rule. The end of 
the reimbursement period will be 5 
years after the submission of the final 
report required under the test rule. 

Because TSCA contains provisions to 
avoid duplicative testing, not every 
person subject to this rule must 
individually conduct testing. Section 
4(b)(3)(A) of TSCA provides that EPA 
may permit two or more manufacturers 
or processors who are subject to the rule 
to designate one such person or a 
qualified third person to conduct the 
tests and submit data on their behalf. 
Section 4(c) provides that any person 
required to test may apply to EPA for an 
exemption from that requirement. As 
discussed in Unit II.F, EPA expects that 
manufacturers will conduct testing and 
processors will ordinarily be exempted 
from testing. 

E. Development and Adoption of Study 
Plans 

EPA proposed generic test 
methodology requirements (generic test 
standards) for various health effects in 
the Federal Register of May 9.1979 (44 
FR 27334) and of July 28, 1979 (44 FR 
44054). In response to concerns about 
rigid generic test methodology 
requirements, EPA changed its approach 
for providing test standards for TSCA 
section 4 test rules and has instead 
issued generic test methodology 
guidelines to replace previously 
proposed generic test methodology 
requirements. The guidelines have been 
published by the National Technical 
Information Service (NT1S) under 
publication number PB 82-232984. Test 
methodology requirements for particular 
chemicals will be developed on a case- 
by-case basis. Good Laboratory Practice 
(CLP) standards will continue to be 
promulgated as generic requirements. 
(See the Federal Register of March 28. 
1982; 47 FR 13012.) 

Under the new approach, test rule 
development will be a two-phase 
process. In Phase I, test rules will be 
promulgated for individual chemicals 
specifying the health or environmental 
effects characteristics for which test 
data are to be developed. In Phase II. 
following promulgation of a test rule, 
those persons subject to the rule will be 
required to develop study plans for the 
development of data pertaining to the 
effects and characteristics specified in 
the rule. For guidance in preparing study 
plans, it is recommended that the TSCA 
Health Effects Test Guidelines, 
published by NT1S (PB 82-232984), be 
consulted. Additional guidance may be 
obtained from the Organization for 
Economic Cooperation and 
Development (OECD) Test Guidelines 
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and the Peslicide Assessment 
Guidelines 'published by NTIS (PB 83- 

153916). 

Manufacturers who sponsor testing 
must submit their 9tudy phi ns to EPA 
within 90 days from the effective date of 
the test rule. After an opportunity for 
public comment. EPA will issue a rule 
adopting the study plans as proposed or 
modified. The approved and adopted 
study plans, including the names and 
addresses of laboratories conducting the 
tests, will become the enforceable test 
requirements and will serve as the 
chemical specific test standards for the 
test rule. Testing will also be subject to 
EPA s generic Cood Laboratory Practice 
(CLP) standards. Modifications to the 
adopted study plans may be made only 
with EPA approvaL 

For the purposes of announcing the 
carcinogenicity test if it is needed, the 
Agency will publish a Notice in the 
Federal Register announcing the receipt 
of the mutagenicity test data, EPA’s 
evaluation of the results of the testing, 
and the need for the carcinogenicity 
testing This Notice will then start the 
Phase II portion of the rule requiring 
carcinogenicity testing. Persons subject 
to the rule will follow the existing 
mechanisms for submission of study 
plans within the allowed time. 

FTA Intends to Issue a procedural rule 
outlining the details of the two-phase 
rulemaking process, which will apply to 
the test rule for the C* aromatic 
hydrocarbon fraction and all other test 
rules. Information on this proposed 
procedure appears in the July 18,1980 
Federal Register (45 FT* 48512), the 
March 26. 1982 Federal Register (47 FR 
10312). and the April 29,1982 Federal 
Register (47 FR-18390). If there are 
significant changes in the final 
procedural rule which will be issued 
before the C* hydrocarbon mixture rule 
t* promulgated, EPA may allow a short 
Period of supplementary comment on 
f beC« aromatic hydrocarbon proposal. 

^ Exemption Procedures 

^ithin 30 days after the effective date 
each manufacturer of 
*** ^ ar oroatic hydrocarbon fraction 
®ost either (1) notify EPA that it intends 
to conduct or sponsor testing and to 
submit Mudy plans for the required 
JV? R) apply for an exemption on a 

tef that testing will be performed by 
™ Study plans must be submitted 
^thin oo days after the effective date of 
rule If no manufacturer notifies 
wilt «*k * nlent *° sponsor testing. EPA 
1 inform manufacturers that their 
«^mphon wil1 be granted. They 
in ? evert beless. have the opportunity 
,0 submit study plans in compliance 


with this rule until 90 days from the 
effective date of this rule. 

Processors of the C« fraction will not 
be required to apply for an exemption, 
submit study plans or conduct testing 
unless manufacturers fail to sponsor the 
required tests. If manufacturers do not 
submit study plans and conduct testing. 
EPA will Issue a notice in the Federal 
Register requiring processors to submit 
notices of intent to test or apply for an 
exemption, to submit study plans and to 
conduct testing. No exemptions will be 
granted until a study plan for each of the 
required tests is received and approved. 

EPA is not proposing to require 
equivalence data as a condition for 
exemption from the proposed testing of 
the Ct fraction. EPA will require for 
testing a mixture that is representative 
of the C# fractions to which persons are 
most commonly exposed, comment is 
being solicited in this rulemaking on the 
appropriate makeup of the 
representative C. fraction. 

EPA proposed exemption procedures 
for section 4 test rules in the Federal 
Register of July 1& 1980 (45 FR 48512). 
EPA intends to issue these procedures 
as a final rule shortly. If there are 
significant changes in the exemption 
procedures. EPS may allow a short 
period of supplementary comment on 
the Ci aromatic hydrocarbon proposal. 

C. Reporting Requirements 

EPA is proposing that all data be 
reported in accordance with TSCA 
Good Laboratory Practice (GLP) 
standards. Such standards were 
proposed in the Federal Register of May 
9.1979 (44 FR 28369) and November 21. 
1980 (45 FR 77332) and will appear in 
final form in 40 CKR Part 792. EPA has 
reviewed public comments on the 
proposed GLP Standards and is now 
developing final GLP standards. The 
final GLP standards wil! apply to this 
rule. 

EPA is required by TSCA section 
4(b)(1)(C) to specify the time period 
during which persons subject to a test 
rule must submit test data. These 
deadlines will be established in the 
Phase II rulemaking in which study 
plans are approved. 

TSCA section 14(b)(I)(A)(ii) governs 
Agency disclosure of all test data 
submitted pursuant to section 4 of 
TSCA. Upon receipt of data required by 
this rule, the Agency will publish a 
notice of receipt in the Federal Register 
as required by section 4(d), 

H. Enforcement Provisions 

Section 15(1) of TSCA makes it 
unlawful for any person to fail or refuse 
to comply with any rule or order issued 
under section 4. Section 15(3) of TSCA 


makes it unlawful for any person to fail 
or refuse to: (1) Establish or maintain 
records. (2) submit reports, notices, or 
other information, or (3) permit access to 
or copying of records required by the 
Act or any regulation or rule issued 
under TSCA. The Agency considers that 
failure to comply with any aspect of a 
section 4 rule may be a violation of 
sections 15(1) and 15(3) of TSCA 
Additionally, TSCA section 15(4) 
makes it unlawful for any person to fail 
or refuse to permit entry or inspection as 
required by section 11. Section 11 
applies to any "establishment, facility, 
or other premises in which chemical 
substances or mixtures are 
manufactured, processed, stored, or held 
before or after their distribution in 
commerce * * V The Agency considers 
a testing facility to be a place where the 
chemical is held or stored, and 
therefore, subject to inspection. 
Laboratory audits/inspections will be 
periodically conducted in accordance 
with the authority and procedures 
outlined in TSCA section 11 by 
authorized representatives of the EPA 
for the purpose of determining 
compliance with any final rule issued in 
this proceeding. These inspections may 
be conducted for purposes which 
include verification that testing has 
begun, that schedules are being met, 
that reports accurately reflect the 
underlying raw data and interpretations 
and evaluations thereof, and that the 
studies are being conducted according 
to TSCA GLP standards and the test 
standards adopted in the rule. 

Violators of TSCA are subject to 
criminal and civil liability. Persons who 
submit materially misleading or false 
information in connection with the 
requirement of any provision of this rule 
rnay be subject to penalties which may 
be calculated as if they never submitted 
their data. Under the penalty provision 
of section 16 of TSCA. any person who 
violates section 15 could be subject to a 
civil penalty of up to $25,000 for each 
violation with each day of operation in 
violation constituting a separate 
violation. This provision would be 
applicable primarily to manufacturers or 
processors that fail to submit a letter of 
intent or an exemption request and that 
continue manufacturing or processing 
after the deadlines for such submissions. 
Knowing or willful violations could lead 
to the imposition of criminal penalties of 
up to $25,000 for each day of violation 
and imprisonment for up to one year. 
Other remedies are available to EPA 
under sections 7 and 17 of TSCA. such 
as seeking an injunction to restrain 
violations of TSCA section 4 and the 
seizure of chemical substances 
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manufactured or processed in violation 
of the rule. 

Individuals, as well as corporations, 
could be subject to enforcement actions. 
Section 15 and 18 of TSCA apply to “any 
person” who violates various provisions 
of TSCA. EPA may. at its discretion, 
proceed against individuals as well as 
companies themselves. In particular, 
this includes individuals who report 
false information or who cause it to be 
reported. 

III. Issues For Comment 

1. Is the C. fraction the appropriate 
test substance? Can a single C» 
substance or mixture be selected which 
will be representative, for toxicological 
purposes, of the C» fraction to which 
persons are exposed through exposure 
to solvents and gasoline? If so. what 
should the specifications be for such 
substance or mixture? If not, what 
substances should be selected for 
testing and why? Should a commercial 
C* fraction be used for testing instead of 
a synthetic mixture? 

2. Can a negative result (or a high no¬ 
observed-effect-level) on the C. fraction 
be used to make reasonable predictions 
that the individual ET and TMB isomers 
will not present an unreasonable risk of 
that effect? 

3. Should the testing of the individual 
isomers be required for any of the tests? 
If so, which isomers and which tests? 

4. Should oncogenicity testing of the 
Ct fraction be required only if selected 
mutagenicity tests produce non-negative 
results, or should oncogenicity testing be 
required immediately on the basis of the 
TSCA section 4(a)(1)(B) findings? 

5. What should the routes of exposure 
for the test substance be? 

IV. Economic Analysis of Proposed Rule 

To evaluate the potential economic 
impact of test rules. EPA has adopted a 
two-stage approach. All candidates for 
test rules go through a Level I analysis. 
This consists of evaluating each 
chemical or chemical group on four 
principal market characteristics: (1) 
Demand sensitivity, (2) cost 
characteristics, (3) industry structure, 
and (4) market expectations. The results 
of the Level I analysis, along with a 
consideration of the cost of the required 
tests, indicate whether the possibility of 
a significant adverse economic impact 
exists. Where the indication is negative, 
no further economic analysis is done for 
that chemical substance or group. 
However, for those chemical substances 
or groups where the Level I analysis 
indicates a potential for significant 
economic impact, a more comprehensive 
and detailed analysis is conducted. This 
Level 11 analysis attempts to predict 


more precisely the magnitude of the 
expected impact. 

For a more complete and thorough 
discussion of the methodology used to 
conduct economic analyses of this test 
rule, see the Level I Economic Impact 
Analysis for Ethyltoluene and 1,2,4- 
Trimethylbenzene (EPA Contract No. 
68-01-6630). 

Total testing costs for this proposed 
rule are estimated to range from 
$513,600 to $1,537,900. The annualized 
cost range is $133,100 to $398,500 over 15 
years based on a 25 percent cost of 
capital. Because of the huge production 
volume of the C» petroleum fraction, the 
unit test costs (i.e., the cost per pound) 
are negligible. 

The potential for adverse economic 
effects resulting from testing 
requirements for the Ct fraction is low 
for the following reasons: 

The overall demand for the C# fraction 
is relatively inelastic due to: (1) The 
superior octane qualities of the aromatic 
Ct fraction, (2) the relatively inelastic 
demand for gasoline, and (3) the price 
advantages of aromatic solvents 
containing unisolated ethyltoluene. 

The estimated unit test costs are 
negligible; approximately 0.0004 cents 
per pound of the Ct fraction In the upper 
bound case. 

V. Availability of Test Facilities and 
Personnel 

Section 4(b)(1) requires EPA to 
consider “the reasonably foreseeable 
availability of the facilities and 
personnel needed to perform the testing 
required under the rule.** Therefore, EPA 
conducted a study to assess the 
availability of test facilities and 
personnel to handle the additional 
demand for testing services created by 
section 4 test rules and test programs 
negotiated with industry in place of 
rulemaking. Copies of the study. 
“Chemical Testing Industry: Profile of 
Toxicological Testing.** can be obtained 
through the National Technical 
Information Service (NTIS), Springfield. 
Virginia (Publication No. 82-140773). 

The conclusions reached in the 
laboratory availability study were: (1) 
The chemical testing industry’s 
anticipation of increased testing 
requirements has prompted the rapid 
expansion of testing facilities in recent 
years; (2) currently, excess capacity 
exists in all major testing areas, and 
surveyed laboratories indicated they 
could perform about 29 percent more 
testing: (3) measurable industry 
concentration exists, but it is not enough 
to restrict market entry or control key 
resources; and (4) currently, capital and 
professional manpower are the most 
constraining resources on industry 


expansion of testing facilities. Capital is 
understandably a cyclical constraint. 
The constraint imposed by a shortage of 
professional personnel can be long-term 
because of the lengthy period required 
for professional preparation: however, 
current personnel numbers appear 
adequate relative to present testing 
levels. 

On the basis of this study, the Agency 
believes that there will be available test 
facilities and personnel to perform the 
testing required in this proposed rule. 

VI. Evironmental Impact Statement 

EPA is not required to prepare 
Environmental Impact Statements (F.IS) 
under the National Environmental Policy 
Act (NEPA). 41 U.S.C. 4321. for test 
rules. EPA has determined that 
voluntary preparation of an E1S is not 
appropriate for regulations issued under 
section 4 of TSCA. See the preamble to 
the Agency’s rules for compliance with 
NEPA published in the Federal Register 
of November 8,1979 (44 FR 64174J. 

VII. Public Meetings 

If persons wish to present comments 
on this proposed rule to EPA officials 
who are directly responsible for 
developing the rule and supporting 
analyses. EPA will hold a public meeting 
on August 8.1983 in Washington, D.C. 
This meeting is scheduled after the 
deadline for submission of written 
comments, so that issues raised in the 
written comments can be discussed by 
EPA and the public commenters. 
Information on the exact time and place 
of the meeting will be available from the 
Industry Assistance Office. Toll Free: 
(800-424-9065). In Washington, DC.: 
554-1404. Outside the U.S.A.: 

(Operator—202-554-1404). 

Persons who wish to attend or present 
comments at the meeting should call the 
Industry Assistance Office by July 7, 
1983. While the meeting will be open to 
the public, active participation will be 
limited to those persons who have 
arranged to present comments and to 
designated EPA participants. Attendees 
should call the Industry Assistance 
Office before making travel plans 
because the meeting will not be held if 
members of the public do not wish to 
make oral comments. 

The Agency will transcribe the 
meeting and include the written 
transcript in the public record. 
Participants ore invited, but not 
required, to submit copies of their ^ 
statements prior to or on the day of the 
meeting. All such written materials wu 
become part of EPA’s record for this 
rulemaking. 
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VIII Public Record 

EPA has established a public record 
for this rulemaking, docket number 
0PTS^I2034. which is available for 
inspection in the OPTS Reading Room, 
Rm E-107. 401 M St SW., Washington. 
DC. from 8:00 a.m. to 4:00 p.m., Monday 
through Friday, except legal holidays. 
This record includes the basic 
information considered by the Agency in 
developing this proposal, and 
spprupriate Federal Register notices. 

The Agency will supplement the record 
with additional information as it is 
received. 

The Public Record shall include the 
following information: 

(1) Federal Register notices pertaining 
to this rule consisting of: 

(a) Notice of Proposed Rule on C* 
Aromatic Hydrocarbon Fraction and 
Response to the ITC on ET and 1.2.4-. 
U3- and 1.3.5-TMB 

(b) Notice containing the ITC 
designation of ET and 1.Z4-TMB to the 
Priority List. 

(c) Notice containing the ITC 
recommendation of the other trimethyl- 
benzenes to the Priority List. 

(d) Notices relating to EPA’s health 
effects test guidelines and TSCA GLP 
standards. 

(e) Notice of Proposed Rule on 
Exemption Policy and Procedures. 

(f) Notice of Proposed Rulemaking on 
Reimbursement Policy and Procedures. 

(g) Notice of change in Test Standards 
Policy and Test Rule Development 
Process. 

(2) Support Documents: consisting of: 

(a) E1‘ and TMB Technical support 

documents 

(b) Economic analysis support 

document 

(3) Minutes of informal meetings 

[i) Communications before proposal 

consisting of: 

(aj Written public comments 
(u) Summaries of telephone 

conversations 

(5) Rr'ports-published and 
^published factual materials, including 

contractors’ reports. 

IX- Classification of Rule 

Under Executive Order 12291, EPA 
fcim jucjg e whether a regulation is 
" d i° r ’ and therefore subject to the 
requirement preparing a Regulatory 
Knpact Analysis. This test rule is not 
a a,or because it does not meet any of 
neaiteria set forth in section 1(b) of 
e Order. First, the estimated annual 
of the testing proposed is less than 
r™ 00 over the testing and 
reimbursement period. Second, because 
^ cost of the required testing will be 
‘stnbuted over a large production 


volume, the rule will have only very 
minor effects on users* prices for these 
chemicals, even if all tests cost were 
passed on. Finally, taking into account 
the nature of the market for the C* 
fraction, the low level of costs involved, 
and the expected nature of the 
mechanisms for sharing the costs of the 
required testing. EPA concludes that 
there will be no significant adverse 
economic effects of any type as a result 
of this rule. 

This proposed regulation was 
submitted to the Office of Management 
and Budget (OMB) for review as 
required by Executive Order 12291. 

X. Regulatory Flexibility Act 

Under the Regulatory Flexibility Act 
(15 U.S.C. 601 et seq Pub. L. 96-354, 
September 19,1980), EPA is certifying 
that this test rule, if promulgated, will 
not have a significant impact on a 
substantial number of small businesses 
for the following reasons: 

1. Small manufacturers or processors 
will not perform testing themselves, or 
participate in the organization of the 
testing effort. 

2. Small manufacturers or processors 
will experience only very minor costs in 
securing exemption from testing 
requirements. 

3. Small manufacturers and 
processors are unlikely to be affected by 
reimbursement requirements. 

The basis for this decision is the same 
as that discussed in detail in the Federal 
Register of June 5.1981 (46 FR 30300). 

XL Paperwork Reduction Act 

The Paperwork Reduction Act of 1980 
(44 U.S.C 3501 et seq.) authorizes the 
Director of OMB to review certain 
information collection requests by 
Federal agencies. The test rule proposed 
in this notice, if promulgated, could 
result in the submission of several types 
of information related to the required 
testing, including study plans and final 
reports for each test required by persons 
sponsoring the tests. For the reasons set 
out in the Federal Register of June 5, 

1981 (46 FR 30300), EPA believes that the 
test rule contained in this notice does 
not constitute an information collection 
request as defined in the Paperwork 
Reduction Act. An information 
collection request subject to the 
provisions of the Paperwork Reduction 
Act might be triggered by the exemption 
provisions related to this test rule. The 
need for such information will be 
reviewed by the Office of Management 
and Budget as part of its review of 
EPA's rule on TSCA section 4(c) 
exemptions. 


List of Subjects in 40 CFR Part 799 

Testing. Environmental protection. 
Hazardous material. Chemicals. 

Dated: May 10,1983. 

Lee L. Vers Undig. 

Acting Administrator. 

PART 799—IDENTIFICATION OF 
SPECIFIC CHEMICAL SUBSTANCES 
TESTING REQUIREMENTS 

Therefore, it is proposed that a new 
5 799.1625 be added to Part 799 Chapter 
1 of 40 CFR , to read as follows: 

Subpart A—(Reserved | 

Subpart B—Specific Chemical Testing 

§ 799.1625 C. aromatic hydrocarbon 
fraction. 

(a) Identification of test substance. (1) 
A synthetic C# mixture consisting of 
ortho-, meto - and paro-e thyltoluene, 
1.2,4-, 1.2.3- and 1.3,5-trimethylbenzene 
that is representative of a typical C* 
aromatic petroleum fraction obtained 
from the reforming of crude petroleum 
shall be prepared. 

(2) A synthetic C* mixture as 
described above shall be used as the 
test substance in all tests. 

(b) Persons required to test. (1) All 
persons who manufacture (includes 
import), process, or intend to 
manufacture or process the C* aromatic 
product of petroleum refining (hereafter 
known as manufacturers and processors 
os defined in sections 3(7) and 3(10) of 
TSCA) from the effective date of this 
rule to the end of the reimbursement 
period shall submit study plans and 
conduct tests and submit data as 
specified by this part. 

(2) Any person subject to the 
requirements of this section may apply 
to EPA for an exemption from study 
plan submission, testing, and data 
submission. No later than 30 days after 
the effective date of this rule, each 
manufacturer of the C* fraction must 
notify EPA by letter of an intent either to 
submit a proposed study plan or to be 
exempted from testing for each test or 
study required in this rule. 

(3) U manufacturers submit study 
plans, conduct testing, and submit data 
in a satisfactory manner, processors will 
be given an automatic exemption by 
EPA. If manufacturers fail to submit 
satisfactory study plans or data, all 
persons who process or intend to 
process the C» fraction from the effective 
date of this rule to the end of the 
reimbursement period shall be directed 
in a special Federal Register Notice to 
submit study plans, and to conduct tests 
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and submit data as specified by this Part 
or be in violation of this rule. 

(c) Study plana —(1) Testing. Testing 
shall be performed using a study plan 
submitted and approved in accordance 
with 40 CFR Part 770. All raw data, 
documentation, records, protocols, 
specimens and reports generated as a 
result of a study shall be developed, 
reported and retained in accordance 
with the EPA Good Laboratory Practices 
(GLP) standards in 40 CFR Part 792. 
These data and other reports shall be 
made available during an inspection or 
submitted to EPA upon request by EPA 
or its authorized representative. 

(2) Submission . (i) Manufacturers of 
the C# fraction who indicate they will 
perform testing must submit proposed 
study plans on or before 90 days after 
the effective date of this rule. Only one 
set of study plans should be prepared 
and submitted by persons who are 
jointly sponsoring testing. 

(ii) If. by the date specified in 
paragraph (b)(2) of this section, no 
manufacturer files a letter of intent to 
submit a proposed study plan for any 
test required by this rule. EPA will so 
notify the manufacturers to assure them 
an opportunity to submit study plans 
and conduct testing in compliance with 
this rule. If no manufacturer intends to 
conduct testing. EPA will publish a 
Federal Register notice of this fact and 
then (A) no later than 30 days after 
publication of such a notice, each 
processor must notify EPA by letter of 
its intent either to submit a proposed 
study plan for each test that will not be 
covered by a manufacturer's study plans 
or to be exempted from testing and (B) 
processors who indicate they will 
perform testing must submit proposed 
study plans on or before 90 days after 
publication of such a notice. 

(iii) Manufacturers who do not notify 
EPA of their intent, either to submit a 
proposed study plan or to be exempted 
from testing for each test or study for 
which testing is required in this rule, 
will be considered in violation of the 
rule beginning on the 31st day after the 
effective date of the rule. Manufacturers 
who indicate they will perform testing 
and which do not submit proposed study 
plans on or before 90 days after the 
effective date of this rule will be 
considered in violation of the rule 
beginning on the 91st day after the 
effective date of this rule. Each 
processor who fails to submit a letter of 
intent to submit a study plan or to 
request an exemption w r hen required 
will also be considered in violation of 
this rule beginning on the 31st day after 
publication of the notice described in 
paragraph (c)(2)(H) of this section. 


(iv) If no study plan is proposed for 
each test or study required in this rule, 
every manufacturer and every processor 
of such chemicals will be in violation of 
TSCA beginning on the 91st day after 
the publication of the notice described 
in paragraph (c)(2)(H) of this section, 
until such a study plan is submitted by 
an appropriate sponsor. 

(3) Content, (i) All study plans are 
required to contain the following 
information: 

(A) Identity of the test rule and the 
specific test requirements of that rule to 
be covered by the study plan. 

(B) (7) The names and addresses of the 
test sponsors. 

(2) The names and addresses of the 
responsible administrative officials and 
project manager(s) in the principal 
sponsors organization. 

(3) The name, address and telephone 
number of the appropriate individual for 
oral and written communications with 
EPA. 

(4) (i) The name and address of the 
testing facility, including responsible 
administrative officials and project 
managers) responsible for this testing. 

(ii) Brief summaries of the training 
and experience of each professional 
involved in the study including study 
director, veterinarian(s). pathologist(s). 
and pathology assistants. 

(C) Identity and data on the mixture 
or substance being tested including 
appropriate physical constants, spectral 
data, chemical analysis and stability 
under test and storage conditions. 

(D) Study protocols including 
rationale for. species/strain selection: 
dose selection (and supporting data); 
route(s) or method(s) of exposure; 
incubation temperature; a description of 
diet to be used and its source, including 
nutrients and contaminants and their 
concentrations; a description of culture 
medium and its source; and a summary 
of expected spontaneous chronic 
disease, genealogy, and life span. 

(E) Schedule for initiation and 
completion of major phases of long-term 
tests; schedule for submission of interim 
progress and final reports to EPA. 

(ii) Information given under paragraph 
(c)(3)(i)(B)(4) of this section is not 
required in proposed study plans if the 
information is not available at the time 
of submission; however, the information 
must be submitted before the initiation 
of testing. 

(4) Adoption. Upon receipt of 
proposed study plans. EPA will publish 
a notice in the Federal Register 
requesting comments on the ability of 
the study plans to ensure that data from 
the tests are reliable and adequate. EPA 
will provide a 45-day comment period, 


and will provide an opportunity for an 
oral presentation on the request of any 
person. EPA may extend the comment 
period if it appears from the nature of 
the issues raised by EPA's review or 
public comments that further comment 
is warranted. Following the close of the 
comment period. EPA will publish a 
final rule adopting the study plans as 
proposed or modified as test standards 
for the testing of the C« fraction. 

(5) Modification of study plans during 
conduct of study—{ i) Application. Any 
test sponsor who wishes to modify the 
adopted study plan for any test required 
under this rule must submit an 
application in accordance with this 
section. Application for modification 
shall be made in writing or by phone to 
the Chief. Test Rules Development 
Branch, with written confirmation to 
follow as soon as feasible. Applications 
must explain why the modification is 
necessary. 

(ii) Adoption. To the extent feasible. 
EPA will seek comment on all 
significant changes in study plans. EPA 
will issue a notice in the Federal 
Register requesting comments on 
requested modifications in accordance 
with section 4(b)(5) of TSCA. However. 
EPA will act on the requested 
modification without seeking pubic 
comment (A) if EPA believes that an 
immediate modification to a study plan 
is necessary in order to preserve the 
accuracy of an on-going study or (B) if 
EPA determines that a modification 
clearly does not pose any significant, 
substantive issues. EPA will notify the 
sponsor of the Agency's approval or 
disapproval. When the Agency approves 
a modification, it will publish a notice in 
the Federal Register indicating that the 
study plan has been modified. 

(dj Health Effects Testing—( 1) 
Mutagenic effects—Chromosomal 
aberrations, (i) Required testing. (A) An 
in vitro cytogenetics test sholl be 
conducted with the synthetic C* mixture 
as specified in paragraph (a) of this 
section. 

(B) An in vivo cytogenetics test shall 
be conducted if the synthetic C* mixture 
produces a negative result in the in vitro 
cytogenetics test. 

(C) A dominant lethal assay shall be 
conducted for the synthetic C# mixture it 
it produces a positive result In the in 
vitro or in vivo cytogenetics test. 

(D) A heritable translocation assay 
shall be conducted with the synthetic u 
mixture if it produces a positive result in 
the dominant lethal assay. 

(E) Further testing for chromosomal 
aberrations is not required for the 
synthetic C* mixture if it produces a 
negative result in the in vivo 
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cytogenetics test or the dominant lethal 

assay. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Health 
Eflects Test Guidelines for 
Chromosomal Effects, published by 
NT1S (PB 82-232984), be consulted 
Additional guidance may be obtained 
from the OECD Test Guidelines for 
Genetic Toxicology and the Pesticide 
Assessment Guidelines, published by 
VTISIPB 83-153916). 

(2) Mutagenic effects—Gene 
Mutation —(i) Required testing. (A) A 
Salmonella micorsomal assay shall be 
conducted on the synthetic C® mixture 
specified as the test substance, both 
with and without activation. 

(B) A DNA damage assay shull be 
conducted. 

(C) A sister chromatid exchange (SCE) 
•my shall be conducted. 

(D) A gene mutation in mammalian 
cells in culture assay shall be 

conducted. 

(E) A second gene mutation in 
mammalian cells in culture assay, using 
• different cell line from that used in the 
first assay, shall be conducted if the 
synthetic C® mixture produces a 
negative result in the first gene mutation 
In cells in culture assay, specified by. 
paragraph (d)(2)(l)(D) of this section, 
coupled with positive results in at least 
two of the following three tests: the 
Sofmonel/u microsomal. DNA damage 

or SCE assays. 

(F) The synthetic C® mixture shall be 
teited in a Drosophila sex-linked 
recessive test, in the event it produces a 
positive result in the Salmonella 
microsomal assay, DNA damage assay. 
SCF. assay or a gene mutation in cells in 
culture assay. 

(G) A mouse specific locus assay shall 
be conducted with the synthetic C® 


mixture if it produces a positive result in 
the Drosophila sex-linked recessive test. 

(11) Further testing for gene mutations 
is not required for the synthetic C® 
mixture if it produces a negative result 
in the Drosophila sex-linked recessive 
test. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Health 
Effects Te9t Guidelines for Gene 
Mutations and DNA Effects, published 
by NITS (PB 82-232984). be consulted. 
Additional guidance may be obtained 
from the OECD Test Guidelines for 
Genetic Toxicology, and the Pesticide 
Assessment Guidelines, published by 
NTIS (PB 83-153916). 

(3) Carcinogenicity —(i) Required 
testing. A 2-year inhalation 
oncogenicity bioassay shall be 
conducted with the synthetic C® mixture 
unless it produces negative results in all 
of the following tests: In vitro 
cytogenetics test, in vivo cytogenetics 
test, first gene mutation in cells in 
culture assay, second gene mutation in 
cells In culture assay (if required) and 
Drosophila sex-linked recessive test. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Health 
Effects Guidelines for Chronic Exposure- 
Oncogenicity published by NTIS (PB 82- 
232984), be consulted. Additional 
guidance may be obtained from the 
OECD Test Guidelines for Health 
Effects Section £451 and the Pesticide 
Assessment Guidelines, published by 
NTIS (PB 83-153916). 

(4) Teratogenicity —(i) Required 
testing . An inhalation teratogenicity 
study shall be conducted with the 
synthetic C® mixture. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Health 


Effects Test Guidelines for Specific 
Orgon/Tissue Toxicity-Teratogenicity, 
published by NTIS (PB 82-232984), be 
consulted. Additional guidance may be 
obtained from the OECD Test 
Guidelines for Health Effects, and the 
Pesticide Assessment Guidelines, 
published by NTIS (PB 83-153916). 

(5) Reproductive Effects —(i) Required 
testing. A two-generation inhalation 
reproductive effects study shall be 
conducted with the synthetic C® mixture. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Health 
Effects Test Guidelines for Specific 
Organ/Tissuc Toxicity-Reproduction/ 
Fertility Effects, published by NTIS (PB 
82-232984), be consulted. Additional 
guidance may be obtained and the 
Pesticide Assessment Guidelines, 
published by NTIS (PB 83-153916). 

(6) Neurotoxicity —(i) Required 
testing. The neurotoxicity test battery 
shall consist of a 90-day subchronic 
inhalation exposure incorporating the 
following test9: 

(A) A neuropathology test shall be 
conducted with the synthetic C® mixture. 

(B) A motor activity test shall be 
conducted with the synthetic C® mixture. 

(C) A functional observation battery 
shall be conducted with C* mixture. 

(ii) Study plans. For guidance in 
preparing study plans, it is 
recommended that the TSCA Health 
Effects Test Guidelines for 
Neurotoxicity, published by NTIS (PB 
82-232964). and the Pesticide 
Assessment Guidelines (NTIS; PB 83- 
153916) be consulted. 

(Sec. 4(e) of TSCA. Pub. L 94-469. 90 SUt 
2003 et seq.; 15 U.S.C. 2001 et seq.) 
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ENVIRONMENTAL PROTECTION 
AGENCY 

IOPTS-42032 TSH-fPL 2346-41 

Formamide; Response to the 
Interagency Testing Committee 

agency: Environmental Protection 
Agency (EPA). 

acti on: Notice. _ . 

summary: The Tenth Report of the 
Interagency Testing Committee (ITC) 
designated the chemical formamide for 
health effects testing consideration. 
Subsequent to the designation. BASF 
Wyandotte Corporation, the sole 
importer of formamide, presented to 
EPA plans for subchronic effects testing 
of formamide. In addition, the National 
Toxicology Program (NTP) initiated a 
testing program to define formamide’s 
genotoxic potential. The Agency has 
concluded that these combined 
programs are sufficient to evaluate 
chronic effects, other than oncogenicity, 
and genotoxic effects, as recommended 
for testing by the ITC. Further, the 
Agency believes that oncogenicity 
testing recommended by the ITC is not 
warranted based on the available data. 
Consequently, the EPA is not initiating 
rulemaking under section 4(a) of the 
Toxic Substances Control Act (TSCA) to 
require additional health effects testing 
of formamide. This notice constitutes the 
Agency’s response to the ITC's 
designation of formamide, as mandated 
by section 4(e) of TSCA. 
date: Interested persons are invited to 
comment on this proposed decision. All 
comments should be submitted on or 
before July 7.1983. 
adoress: Written comments should 
bear the document control number 
(OPTS-42032) and should be submitted 
in triplicate to: TSCA Public Information 
Officer (TS-793). Office of Pesticides 
and Toxic Substances. Environmental 
Protection Agency. Room E-108, 401 M 
St. SW., Washington, D.C. 20460. 

FOR FURTHER INFORMATION CONTACT: 
Jack P. McCarthy. Director. Industry 
Assistance Office (TS-799), Office of 
Toxic Substances. Environmental 
Protection Agency. Rm. E-511, 
Washington, D.C* 20460. Toll Free: (800- 
424-9065), In Washington. D.C.: (554- 
1404), Outside the USA: (Operator 202- 
554-1404). 

SUPPLEMENTARY INFORMATION: 

L Background 

Section 4(a) (Pub. L 94-469, 90 Slat. 
2003 et seq 15 U.S.C. 2601 et seq) of the 
Toxic Substances Control Act (TSCA) 
authorizes EPA to promulgate 
regulations which require manufacturers 


and processors to te 9 t chemical 
substances and mixtures. Data 
developed through these test programs 
are used by EPA to determine the risks 
that these chemicals may present to 
health and the environment. Section 4(e) 
of TSCA established an Interagency 
Testing Committee (ITC) to recommend 
to EPA a list of chemicals to be 
considered for the promulgation of 
testing rules under section 4(a) of the 
Act. The ITC may designate up to 50 of 
its recommendations at any one time for 
priority consideration by EPA. EPA is 
required to respond within 12 months of 
the date of designation, either by 
initiating rulemaking under section 4(a) 
or publishing in the Federal Register 
reasons for not doing so. 

On May 10.1982. the ITC forwarded 
to EPA its Tenth Report which 
designated formamide for priority 
consideration by EPA (Ref. 29). It 
recommended that formamide be 
considered for testing for genotoxic 
effects, carcinogenicity, and other 
chronic effects. The reasons for the 
ITC’s recommendations were: (1) The 
presumed high worker exposure 
resulting from formamide's widespread 
use as a solvent and chemical 
intermediate. (2) insufficient data to 
determine its genotoxic potential, (3) 
observed teratogenic effects in 
laboratory animals, and (4) the lack of 
data on chronic and carcinogenic 
effects. 

Subsequent to the ITC Report. BASF 
Wyandotte Corporation, the sole 
importer of formamide. submitted to 
EPA market information, industrial and 
consumer use descriptions, and health 
effects data (Refs. 3, 4. 5, 7 thru 15). EPA 
also considered the data reported by 
BASF under TSCA section 8(a) which 
includes importation volume, use. 
exposure, and release information. EPA 
has used these data, in conjunction with 
other information, to reach its decision 
not to initiate rulemaking on formamide 
under section 4(a). 

II. Assessment of Exposure and Health 
Effects 

A. Production . Use, and Exposure 

Formamide (CAS No. 75-12-7), or 
methanamide. is a clear, viscous, 
hygroscopic liquid with low volatility 
and a faint ammonia-like odor. 
Production of formamide in the United 
States ceased in 1979 (Ref. 22). BASF 
Wyandotte Corporation, Wyandotte. 
Michigan, imports formamide in 
volumes between 1 and 11 million 
pounds per year from BASF 
Aktiengesellschaft (Federal Republic of 
Germany) (Ref. 3). 


About 82 percent of the imported 
formamide is used as a chemical 
intermediate, primarily by the 
pharmaceutical industry, in the 
production of antibacterial, antiviral, 
and antiulcer drugs for human and 
animal health (Ref. 22). About 1.0 
percent of the formamide imported from 
Germany is exported to countries 
outside the United States (Ref. 3). The 
major TSCA use of formamide (13 
percent) is in petroleum production, 
where it acts as a carrier for the 
corrosion inhibiting additives pumped 
into wells during drilling operations. In 
this capacity, formamide is expected to 
be quickly hydrolyzed because of the 
high temperature, high pressure, and low 
pH conditions of the well (Ref. 3 and 4). 
Other non-consumptive TSCA uses 
include soil stabilization (1.0 percent), 
polymerization (0.5 percent), laboratory 
(1.0 percent), and ink solvent (1.5 
percent) uses (Ref. 3). Consumer 
products containing formamide as a 
result of its use as an ink solvent include 
a number of porous-tip writing 
instruments (fiber, plastic, and felt-tip 
pens and markers) (Ref. 5). 

The National Occupational Hazard 
Survey conducted between 1972 and 
1974 by the National Institute for 
Occupational Safety and Health 
(NIOSH) estimated that 0.516 workers in 
1.010 plunts or businesses were exposed 
to formamide (Ref. 25). This exposure 
estimate was cited by the ITC as the 
number of workers exposed to 
formamide (Ref. 29). However, these 
numbers reflect worker exposure when 
formamide was still being produced in 
the United States. Since over 50 percent 
of the workers included in the survey 
were employed in plunts producing 
either the chemical or allied products. 
EPA has concluded that the NIOSH 
figure cited by the ITC substantially 
overstates the number of workers 
currently being exposed to formamide. 

BASF Wyandotte, using data from a 
customer survey, estimates that about 
400 workers are currently being exposed 
to formamide (Ref. 4). A representative 
sample of BASF’s large and small 
customers from every market segment 
was interviewed to determine their 
handling procedures and the number of 
potentially exposed workers. The 
following is excerpted from that survey. 
When formamide is used as a chemical 
intermediate or polymerization solvent 
the reactions take place in enclosed 
systems resulting in low worker 
exposure. Points of potential exposure 
appear to occur on an intermittent basis 
from loading, mixing or drumming 
operations. Formamide’s use in oil 
production would also result in low 
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worker exposure due to controlled use 
conditions. In this process drummed 
formamide is pumped into closed mixing 
tanks and combined with other 
additives. The drummed additive 
package is injected into the well by 
pumping. Exposure in the production 
area ind at the wells occurs on an 
intermittent basis. Potential for exposure 
to formamide from its use as a solvent in 
water soluble inks occurs both in the 
formulation of the ink and in the loading 
of the ink into the writing instrument. 

The larger manufacturers of these 
instruments use automated equipment 
which approach enclosed systems. In 
less automated equipment, some 
inhalation of formamide could occur, 
although dermal exposure to the inks is 
expected to be minimal. One percent of 
the imported volume of formamide is 
used as a laboratory chemical for end 
uses in life science research. BASFs 
customers indicated that hazard 
warnings are clearly indicated on their 
bottles. In addition. BASF reported that 
company labels advise the use of 
protective equipment, such as gloves, 
respirators, and goggles. A special 
warning to pregnant workers to avoid 
contact with formamide unless adequate 
precautions are observed to minimize 
exposure is also given. 

Based on the above information. EPA 
believes that the number of workers 
exposed to formamide is not substantial. 
Although no data on the levels of 
exposure in any of the industries using 
formamide was submitted. EPA has no 
evidence which might suggest that the 
levels of exposure are significant given 
the use of proper protective equipment 
recommended on existing labels. 

Consumer exposure to formamide 
niny result from its use in water soluble 
tnh formulations. Formamide is used in 
*bout 4.0 percent of the pens used in the 
T mted States, or 130 mlhon pens (Ref. 

3|. However, a substantial percentage of 
these pens are for high performance 
industrial uses, such as high speed 
computer plotter pens, which would 
result in very little opportunity for 
toman exposures (Ref. 4). It is difficult 
^ characterize the uses of the remainder 
°f pens containing formamide. Because 
of its characteristic quick absorption to 
P'jper. resistance to smearing, and 
addefl expense. EPA would expect that 
1115 generally used in finer point pens. 
f tot the marker pens often used by 
daldren (Ref. 4). 

Several factors tend to minimize the 
hernia! for exposure to persons writing 
P*‘ n » containing formamide. 
urnmmide s low vapor pressure and 
’ tfh surface tension tend to reduce the 
• nihility of Inhalation. Thus, the only 


significant potential route of exposure 
would be from skin contact with wet 
ink. Because formamide is rapidly 
absorbed in the fiber of the paper 
through a wicking action, smearing is 
prevented. As a result, once the Ink is 
applied to paper, there would be no 
opportunity for dermal exposures. EPA 
recognizes that a person may from time 
to time get a small amount of ink on his 
hands from accidental contact with the 
tip of a pen. However, the amount of ink 
that would be applied to an entire 
written page would contain only 1 
milligram of formamide (Ref. 5). EPA 
believes that the amount of ink which a 
person would generally place on the 
hands accidentally would be a very 
small percentage of that which would be 
applied to a page of writing. In addition, 
the construction of these porous-tip 
devices usually is such that the ink is 
held within the device ami will emerge 
only through the porous tip. Thus, under 
reasonably foreseeable conditions, 
including abuse by children, the ink 
should stay in the device. Devices of 
similar construction and limited ink 
capacity are exempt from the special 
labeling requirements normally 
necessary for hazardous substances 
under the Federal Hazardous 
Substances Act as administered by the 
Consumer Product Safety Commission 
(40 CFR 1500.83). 

Worst case exposure estimates using 
a child as a model were submitted to 
EPA by BASF (Ref. 5) Calculations for 
the ink application exposures were 
based on a total formulation loading of 
1.5 gm for a pen; 0.0 gm for a marker 
and an average formamide 
concentration of 20 percent. Oral 
exposure to a 20 kg child who ingested 
the entire ink contents from a porous-tip 
pen or marker would be, 0.3 gm (.015 g / 
kg) and 1.2 gm (.00 g/kg). respectively. If 
a child painted the central surface of 
both hands with ink from a broad-tip 
marker, assuming 100 percent 
absorption of formamide, the dermal 
exposure would be about 0.1 mg/kg. 

Both the oral and dermal exposure 
values are well below the reported 
values for acute toxicity (Oral LD»o 
Mouse 3.2 g/kg: Dermal LDu> Rat 0.0 g/ 
kg). Considering the physical-chemical 
properties of formamide and the 
construction of the porous-tip device, 
which acts to hold the ink in the pen. 
EPA believes the use of these products 
would not result in substantial exosure. 

Based on the above information. EPA 
has concluded that although a large 
number of consumers may use writing 
instruments containing formumide, the 
levels of individual exposure are likely 
to be extremely low. EPA does not 


believe that this exposure should be 
considered substantial or significant as 
those terms are used in section 4 of 
TSCA. 

B. Health Effects Data 

Formamide and its vapors can cause 
moderate irritation to the skin. eyes, and 
mucous membranes (Ref. 7). The acute 
toxicity of formamide to laboratory 
animals is in the slight to moderate 
range. Oral LD*, values range from 3.2 g/ 
kg in the mouse to 7.5 g/kg in the rat 
(Refs. 32,17). Dermal LD* values are 
reported to be as high as 17 g/kg in the 
rabbit: the lowest lethal dermal dose for 
this species is 6.0 g/kg (Refs. 16, 28). 

Formamide has not demonstrated a 
mutagenic response in in vitro assays. 
Limited studies performed to date using 
bacterial, yeast, and cell culture systems 
show that formamide exhibits a slight 
degree of cellular toxicity but not a 
mutagenic response. When tested for 
use as a vehicle In the Salmonella 
mutagenicity test formamide was 
nontoxic and nonmutagenic in 
concentrations up to 200 micrograms per 
plate but was toxic to the bacterid at 500 
micrograms per plate (ReL 23). No 
indication of mutagenicity was seen 
using strains TA-98. TA-100. TA-1535. 
and TA-1537 ( *f S9) using the 
Salmonella assay (Ref. 30). Formamide’s 
effect on cell survival was studic in 
yeast and mammalian cells (Ref. 1). 
Relatively low toxicity was reported in 
SchizosQCcharomyces pombe and V 79 
lines of Chinese hamster cells: however, 
no data on the mutagenic activity of 
formamide was reported in this study 
(Ref. 1). Negative results were also 
observed in a dominant lethal assay on 
formamide, and on a series of 
structurally related amides (Refs. 9, 27). 
No mutagenic effects were 
demonstrated after single 
intraperitoneal applications (Vfc LD W ) to 
NMRI mice of formamide. acetamide 
and their mono- and dimethyl-/ 
derivatives. 

Formamide w r us without effect in a 
cell transformation test of carcinogenic 
potential using rat embryo cells infected 
with Rausher leukemia virus (Ref. 19). 
Concentrations ranged from 0.001 to 100 
mg/ml. In the same test, acetamide, a 
structural analogue, which is a weak 
hepatocarcinogen in rats, gave variable 
results with tran9fromation induced in 
two out of five trials. The authors 
postulated that the variable results seen 
with acetamide in this test may be 
consistent with in vivo studies of this 
agent where large doses and extended 
periods were needed to induce a 
response (Ref. 19). 
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The teratogenic effects of formamide 
have been studied following 
administration by the dermal, oral, and 
intraperitoneal routes (Refs. 10 thru 15. 
20). Dose-dependent embryotoxic and/ 
or teratogenic effects have been 
observed in rats, mice, and rabbits 
(Refs. 10,13.14,15, and 24). These 
studies indicate that formamide is 
embryotoxic and teratogenic in animals, 
but the effective doses appear to vary 
widely depending on the route of 
exposure, species, strain, time of 
application, and the methods used to 
identify teratogenic effects. 

Very little is known about the chronic 
effects of formamide. The Agency 
received one study showing that 
repeated doses of formamide 
administered by gavage to rats 5 days 
per week for 4 weeks resulted in dose- 
dependent cumulative effects expressed 
as gastritis and erosion of the gastric 
mucosa, probably related to the release 
of formic acid (and ammonia) by 
stomach acid (Ref. 8). The no-observed- 
effect level reported in the study was 34 
mg/kg. While this study cannot be used 
to predict the likely chronic effects of 
formamide, it does demonstrate the 
limitations of the oral route of exposure 
for testing formamide. The Agency could 
find no data to predict the potential 
chronic effects of formamide resulting 
from dermal exposure, the most common 
route of human exposure. 

EPA is aware of no bioassays 
performed to assess the carcinogenic 
potential of formamide. However, there 
are no data which indicated any 
potential for oncogenic effects. 

III. Ongoing Testing 

The National Toxicology Program is 
currently screening formamide for its 
potential genetic toxicity. Measurement 
of potential gene mutation in somatic 
cells (Ames test) and germinal cells 
(Drosophila) has been initiated. Testing 
commenced in August, 1982, with the 
Ames Test and is scheduled for 
completion in April, 1983. A program 
review of the data by the NTP staff will 
then be made before further testing is 
initiated. Cytogenetic testing on 
formamide is not planned 8t this time. 

IV. Planned Testing 

BASF Wyandotte Corporation 
presented a testing proposal to EPA 
designed to characterize the potential 
subchronic effects of formamide. The 
BAPF proposal consists of a range- 
finding study followed by a 90-day 
subchronic study. Because dermal 
exposure is the most common route of 
human exposure the program is 
designed to clarify the doses at which 
formamide causes toxic effects after 


repeated exposure to intact skin over a 

P rolonged period (Ref. 6). the study will 
e conducted according to the 
Organization for Economic Cooperation 
and Development Subchronic Dermal 
Toxicity Guideline No. 411 (Ref. 20). The 
study will be performed in male and 
female Wistar rats, using dermal 
exposure for 6 hours/day and 5 days/ 
week, the protocols for these studies 
have been reviewed by EPA scientists 
and appear to be acceptable. They are 
also available for examination in the 
public record of this proceeding. 

Industry has agreed to begin the 
range-finding study on or about October 
1,1983. A program review by BASF and 
EPA personnel will occur after the range 
finding study is complete to review the 
data and select doses for the subchronic 
study. The subchronic phase of testing 
can be expected to being by early 1984. 
The subchronic testing, including 
histopathology, will be completed in 5-8 
months, i.e.. late 1984. An additional 
three months will be required for 
preparation of the study report and 
consultation among BASF and EPA 
scientists. The final report would be 
completed in early 1985. 

BASF Wyandotte has furnished EPA 
with the name and address of the 
laboratory conducting the tests under 
this agreement. BASF has also agreed to 
adhere to the Good Laboratory Practice 
Standards issued by the U.S. Food and 
Drug Administration as published in the 
Federal Register of December 22,1978 
(43 FR 59988). BASF has agreed to 
permit laboratory inspections and study 
audits in accordance with the provisions 
outlined in TSCA section 11 at the 
request of authorized representatives of 
the EPA for the purpose of determining 
compliance with this agreement. These 
inspections may be conducted for 
purposes which include verfication that 
testing has begun, that schedules are 
being met. that reports accurately reflect 
the underlying raw data and 
interpretations and evaluations thereof, 
and that the studies are being conducted 
according to Good Laboratory Practice 
provisions. 

BASF has further agreed that all raw 
data, documentation, records, protocols, 
specimens, and reports generated as a 
result of each study will be retained for 
at least 10 years from the date of 
publication of the acceptance of any 
protocols by EPA and made available 
during an inspection or submitted to 
EPA if requested by EPA or its 
designated representative. BASF 
understands that the Agency plans to 
publish quarterly in the Federal Register 
a notice of the receipt of any test data 
submitted under this agreement. Subject 
to TSCA section 14. the notice will 


provide information similar to that 
described in TSCA section 4(d). Except 
as otherwise provided in TSCA section 
14, any data submitted will be made 
available by EPA for examination by 
any person. 

Finally. BASF understands that failure 
to conduct the testing according to the 
specified protocols and failure to follow 
Good Laboratory Practices procedures 
may invalidate the tests. In such cases, a 
data gap may still exist, and the Agency 
may decide to require further testing. 

V. Decision Not To Inititate Rulemaking 

EPA believes that the testing program 
proposed by BASF Wyandotte will 
provide sufficient data to reasonably 
predict the potential chronic effects of 
formamide. EPA has concluded that 
there is not a sufficient basis to require 
carcinogenicity testing of formamide 
under section 4 of TSCA at this time or 
to require additional gcnotoxicity testing 
of formamide beyond that being 
conducted by the NTP. For these 
reasons. EPA has decided not to initiate 
rulemaking under section 4(a) of TSCA 
to require testing of formamide. EPA*s 
specific responses to the 
recommendations of the ITC are 
discussed below. 

1. Gcnotoxicity. EPA has concluded 
not to propose to require any further 
genotoxicity testing for formamide Tbit 
decision is based on the fact that the 
testing being conducted by the NTP. in 
conjunction with existing genotoxic 
data, is expected to provide sufficient 
data to reasonably predict the genotoxic 
potential of formamide. 

EPA recognizes that gene mutation is 
only one aspect of mutagenicity, and 
that the existing data and data from 
tests currently underway will not 
provide sufficient data to predict 
formamide*® potential to induce 
chromosomal damage. However. EPA 
has concluded that there is not a 
sufficient basis to require such testing 
under section 4 of TSCA. The number of 
workers exposed to formamide is not 
substantial, and EPA has no reason to 
believe that the levels of exposure are 
significant. Although a large number of 
consumers may be potentially exposed 
to formamide in ink pens, EPA has 
concluded that this does not constitute 
“substantial human exposure** as those 
terms are used in section 4, because 
information about the use and design of 
the products indicates that even when 
exposure occurs, levels are extremely 
low. In addition, there arc no data 
indicating that formamide is likely to 
cause chromosomal damage or any 
other mutagenic effect, and thus there is 
no basis for EPA to find that formamide 
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may present a risk from mutagenic 

effects. 

2. Carcinogenicity . EPA has 
concluded that there is no basis for 
proposing testing for carcinogencity at 
this time. As discussed above, the 
evidence indicates that there is neither 
significant nor substantial human 
exposure to formamide as those terms 
are used in section 4. EPA has also 
concluded that the existing data do not 
support a finding that formamide “may 
present an unreasonable risk*’ of 
carcinogenicity. Formamide has given 
consistently negative results in in vitro 
tests used to predict mutagenicity and 
carcinogenicity. Additionally, there 
were not other data indicating that 
formamide has potential carcinogenic 
activity. 

EPA recognizes that acetaimide. a 
structural analogue of formamide. is a 
carcinogen. In some cases this may be 
sufficient basis to require that a 
bioassay be conducted. However, as 
discussed below. EPA believes that 
based on the negative mutagenicity data 
for formamide and the uniqueness of 
acetamide's carcinogenic response in 
animals, a risk finding for the 
carcinogenicity of formamide cannot be 
made at this time. 

Based on the available data. EPA 
believes that acetamide is not a valid 
indicator of the potential carcinogenicity 
of formamide. Formamide belongs to a 
series of compounds which include the 
amides of simple carboxylic acids, their 
N.N dialkyl derivatives, and related 
compounds. Weak carginogenic activity 
of acetamide, one member of this series, 
has been reported in rodents in a 
number of studies (Refs. 18. 21, 31). 
However, a recent review of the 
literature on acetamide and structurally 
related amides indicates that acetamide 
is unique in this amide series (Ref. 2). 
Despite its well established 
hepatucarcinogenic activity, acetamide 

not mutagenic in vitro In various test 
systems (Ref. 2). Furthermore, in a cell 
transformation assay using rat embryo 
colls, acetamide induced transformation 
in two out of five trials, whereas the 
results for formamide were clearly 
negative (Ref. 19). As noted in section 11 
B. acetamide required high doses (2.5- 
5.0 percent of the diet) over most of the 
animals’ life span to induce liver tumors 
jn rodents (Refs. 18. 21, 31). This fact has 
led a number of investigators to 
postulate reasons for the unique effects 
seen in rodent liver from high doses of 
acetamide: including in situ liberation of 
ammonia, interaction with latent viruses 
°r hormones, or the alteration of cell 
membranes (Refs. 2.18. 31). EPA has no 
reason to believe that formamide. even 


at the high doses used in the acetamide 
bioassays, would induce cancer. Other 
structurally related amides, such as 
dimethyformamide and 
dimethylacetamide. have also failed to 
demonstrate any carcinogenic activity in 
a variety of animal studies (Ref. 2). In 
another series of screening tests of 
structurally related amides conducted 
by the NCI. only acetamide induced 
significant compound-related tumors 
(Ref. 18). Therefore, EPA has concluded 
that the acetamide data are insufficient 
to predict that formamide may present 
an unreasonable risk from oncogenic 
effects. Accordingly. EPA finds no 
current basis to require oncogenicity 
testing. 

3. Chronic Effects . EPA has decided 
not to initiate a rulemaking to require 
chronic effects testing of formamide at 
this time because the Agency believes 
that the 90-day subchronic study to be 
conducted by BASF is likely to provide 
sufficient data to reasonably predict the 
potential of formamide to cause chronic 
health effects. EPA generally will 
accept, for purposes of section 4. a well 
conducted 90-day subchronic study as 
providing sufficient data to reasonably 
predict the chronic risks of a chemical 
other than oncogenicity. The protocols 
submitted by BASF have been reviewed 
by the Agency and appear to be 
acceptable. 

Because of the expectation that the 
data received from the testing already 
undertaken by the NIT and committed 
to by BASF Wyandotte will be provided 
more expeditiously than would be 
possible under a te9t rule. EPA has 
tentatively concluded not to initiate 
rulemaking to require testing at this 
time. EPA's conclusion that the test data 
to be provided will serve to reasonably 
determine or predict chronic effects is 
reinforced by the provision for 
inspection to verify that the testing is 
being properly conducted by BASF. In 
addition, the data developed by BASF 
will be available to the public on a 
similar basis as the results of a test rule. 

EPA is soliciting comments on the 
BASF Wyandotte’s program and the 
Agency's decision to accept it and the 
NTP program in lieu of section 4(a) 
rulemaking at this time. After 
considering these comments. EPA will 
either publish in the Federal Register a 
final notice of acceptance of a 
negotiated test program or will initiate 
rulemaking under section 4(a) of TSCA. 
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VII. Public Record 

The EPA has established a public 
record of this testing derision (docket 
number OPTS-42032). This record 
includes: 

(1) Federal Register notice designating 
formamide to the priority list. 

(2) Communications before industry* 
testing proposal consisting of letters, 
contact reports of telephone 
conversation, and meeting summaries. 

(3) Testing proposals and protocols. 

(4) Published and unpublished data. 

(5) Federal Register notice requesting 
comment on the negotiated testing 
proposal and comments received in 
response thereto. 

The record, containing the basic 
information considered by the Agency 11 
developing the decision, is available for 
inspection in the OPTS Reading Room 
from 8:00 a.m. to 4:00 pjn.. Monday 
through Friday, except legal holidays, hi 
Rm. E-107.401 M St. SW.. Washington 
D.C. 20400. The Agency will supplemen! 
this record periodically with additional 
relevant information received. 

(Sec. 4.90 Slat. 2003: (15 U.S.C. 2001)) 

Dated: May 10.1983 
Lee L. Verstandig. 

Acting Administrator. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Office of Human Development 
Services 

45 CFR Parts 1355, 1356, 1357 and 
1392 

Foster Care Maintenance Payments. 
Adoption Assistance, and Child 
Welfare Services 

agency: Office of Human Development 

Services (OHDS), HHS. 

action: Final rule. _ 

summary: The Department is issuing 
final rules to govern two Social Security 
Act programs: the new title IV-E 
program. Federal Payments for Foster 
Care and Adoption Assistance, and the 
title IV-B program. Child Wplfarc 
Services. This final regulation 
implements the provisions of the 
Adoption Assistance and Child Welfare 
Act of 1980 (Pub. L 96-272) and provides 
the basic programmatic requirements 
under titles IV-E and IV-B. Final fiscal 
rules for these two programs were 
published on July 15,1982 (47 FR 30922). 
e f f ec tive date: June 22.1983. 

FOR FURTHER INFORMATION CONTACT: 

Frank Ferro, Associate Chief. Children’s 
Bureau, P.O. Box 1182. Washington, D.C. 
20013. (202) 755-741 a 

SUPPLEMENTARY INFORMATION: 

Background 

The Child Welfare Services program 
has been a part of the Social Security 
Act since the Act’s inception in 1935. In 
1958 Congress transferred this program 
to title IV. Part B of the Act (sections 
420-125 of the Act). Historically, title 
IV-B. has provided Federal grants to 
States to establish, extend and 
strengthen child welfare services. Under 
this program, services arc available to 
all children, including the handicapped, 
homeless, neglected and dependent. 

The Adoption Assistance and Child 
Welfare Act of 1980 (Pub. L 90-272) was 
enacted on June 17,1980. In addition to 
amending title IV-B, Pub. 1. 96-272 
establishes a new program, the title IV- 
E program. Federal Payments for Foster 
Care and Adoption Assistance, which 
replaced on October 1.1982. the title IV- 
A foster care program in the States. The 
law creates links between the two 
programs with numerous program and 
fiscal incentives. 

The impetus behind the passage of 
Pub- L 96-272 was the belief of 
Congress and most State child welfare 
administrators, supported by extensive 
research, that the public child welfare 
system responsible for serv ing 


dependent and neglected children, youth 
and families had become a receiving or 
holding system for children living away 
from their parcnt(s). Congress 
envisioned in the new legislation a 
system that would help families remain 
together by assisting parents in carrying 
out their roles and responsibilities and 
providing alternative permanent 
placement for those children who 
cannot return to their own homes. 

Studies showed that thousands of 
children were stranded in the public 
foster care system with little hope of 
being reunited with their families or 
having a permanent home through 
adoption or other permanency planning, 
thereby causing harm to the children 
and high cost9 to the States. Other 
findings included: 

• The number of children in foster 
care had increased during the last 
decade while the length of stay in 
substitute care has also increased. 

• Caseloads are large in the social 
service field and case workers are often 
unable to provide full and appropriate 
services to children in care and to their 
families. 

• Many children in foster care could 
have been cared for in their own homes 
if homemaker, day care or other services 
had been available. 

• 1 lome based services and adoptive 
care are the most cost beneficial forms 
of care. 

Content and Purpose of lhib. L 95-272 

The passage and enactment into law 
of Pub. L 96-272 demonstrated a 
Congressional concern and commitment 
to provide financial assistance and 
technical consultation to States to make 
changes in their child welfare services 
systems. To reduce the number of 
children entering foster care, the law 
emphasizes the use of preplacement 
preventive services to help solve or 
alleviate the family problems that would 
otherwise result in the child’s removal 
from the home. To reduce the number of 
children already in the foster care 
system, the law requires States to 
undertake several initiatives: 

1. A State must enact a law by 
October 1,1982, establishing annual 
goals for the number of children funded 
under the title 1V-E program who 
remain in foster care over 24 months. 

2. If a State is to receive Federal 
financial participation (FFP) in foster 
care maintenance payments under title 
IV-E after October 1,1983. it mas! 
provide services to facilitate the 
reunification of foster children with their 
families. 

3. To ensure that children do not 
remain adrift in the foster care system, a 
State must implement case plan and 


case review procedures that periodically 
assess the appropriateness of the child’s 
placement and reevaluate the services 
provided to assist the child and the 
family. 

4 . To encourage family reunification, a 
State must attempt to place a child in 
close proximity to the family and in the 
least restrictive (most family-like) 
setting. 

5. Finally, for those children who 
cannot be reunited with their families 
and who have ’’special needs.” financial 
assistance will be available to families 
adopting these children. 

In short, the new law rests on three 
pillars: 

• Prevention of unnecessary 
separation of the child from the parents; 

• Improved quality of care and 
services to children and their families; 
and 

• Permanency through reunification 
with parents or through adoption oc 
other permanency planning. 

Discussion of Major Comments on the 
NPRM and Changes in This Final Rule 

The Department published an initial 
NPRM to implement the provisions of 
Pub. L 96-272 on December 31,1980 (45 
FR 86817). Subsequently, the 
Department determined that a less 
prescriptive Approach to implement the 
statutory requirements was advisahle 
Therefore, a second NPRM was 
published on July 15,1982 (47 FR 30932). 
That second NPRM and the public 
comments received by the Department 
are the basis of this final rule. 

The Department received 97 letters 
from individuals, advocacy 
organizations, national and local service 
organizations and State agencies in 
response to the second NPRM. Include! 
below is a summary of comments from 
respondents, the Department’s response 
to those comments and a discussion of 
the changes made in the final rule. 

Changes Made in the Code of Federal 
Regulations 

This final rule amends three Parts 
(Parts 1355.1356 and 1357) in 
Subchapter G (The Administration for 
Children. Youth and Families. Foster 
Care and Adoption Assistance: Child 
Welfare Services). These Parts were 
created by a final regulation published 
July 15. 1982 (47 FR 30922). 

In addition to amending Parts 1355. 

1356 and 1357. this final rule removes 
Part 1392 of this title, which contains the 
current requirements for the title VI-B 
program. New requirements for this 
program will be found in Parts 1355 and 

1357 of this title. Part 1392 also 
contained the requirements for the 
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Social Services program under title IV- 
A provided only by the Territories. The 
title IV-A services program was 
abolished by the Omnibus Budget 
Reconciliation Act of 1981, Pub. L 97-35. 
The Territories now provide social 
services under the Social Services Block 
Crant Program (Title XX). 

Final rules have already been 
published to implement the titles IV-B 
and IV-E fiscal provisions and the 
Medicaid requirements of Pub. L 96-272. 

Section by Section Discussion 

Part 1355 — General 

45 CFR 1355.20—Definitions 

45 CFR 1355.20 contains several 
definitions which have common 
applicability to both titles IV-E and IV- 
B. There were several supportive 
comments for these definitions. Beyond 
the general support, however, several 
commenters made specific suggestions 
for improving the definitions of 
"detention**, "foster family home** and 
"Slate agency. M 

Comment — "Detention facility " 

The definition of "child care 
institution" in section 472(c)(2) of the 
Act excludes certain facilities from that 
definition including "detention 
facilities**. The NPRM defines the term 
“detention" in an effort to clarify what 
type of facilities were "detention 
facilities.- 

Several commenters were concerned 
that the second NPRM language for 
“detention** could be read to preclude 
“time out rooms" within a facility. 8S 
distinct from the statutory exclusion 
(section 472(c)(2) of the Act) of an entire 
detention facility. Some commenters 
were also concerned about the use of 
the vague term "determined** when 
speaking of the juvenile's delinquency 
•tatus in the NPRM definition of 
detention-. Other commenters were 
concerned about the broadness of the 
definition itself. 

Response 

The Department has made two 
changes to clarify the statutory intent of 
section 472(c)(2) of the Act. First we 
have defined "detention facility** rather 
( han detention". It is the Department's 
totem to make clear that it is the overall 
nature and purpose of the institution 
toal determines whether or not it may 
)e considered a "child care institution" 
lender the Act. and not a particular 
treatment activity within the 
tostitutional program that determines 
^nether a child in that institution may 
receive a title IV-E payment. Second. 
c have reworded the definition to 
make clear that the prohibition in 


section 472(c)(2) of the Act applies to 
facilities housing both pre- and post¬ 
adjudication children. This means that 
the status of the child, whether having 
been adjudicated or awaiting 
adjudication, is essentially irrelevant to 
the purpose of the Act's prohibition. It is 
the nature of the facility—is it secure 
custody, does it house children who are 
in need of a physically restricting 
facility, etc.—that is determinative. 

Comment—"Foster family home " 

The NPRM provided a definition of 
"foster family home" which included 
group homes if the group home was 
licensed or approved by the State as a 
foster family home. 

Several commenters pointed out that 
their State licensing law licensed group 
homes as a separate category of living 
arrangement, not as foster family homes. 
Other commenters suggested that the 
NPRM definition did not take into 
account other categories of possible 
foster care placements. Suggestions 
were made to allow for placements 
which, while providing foster care, were 
not licensed or approved under a State's 
foster family home provisions but under 
another provision of State law, including 
agency operated boarding homes. 

All commenters agreed, however, that 
all foster care placements must be 
licensed or approved under some 
provision of State law or rules whether 
called foster family care or not. 

Response 

The Department's intent was to make 
the broadest possible range of 
appropriate foster care placements 
eligible for FFP. Therefore, the 
Department has revised the definition of 
"foster family borne" to include a 
variety of possible foster care 
placements giving States the greatest 
flexibility in selecting the most 
appropriate placement. At the same 
time, we have maintained the important 
principle of licensing or approval. This 
would include Indian foster homes, both 
on and off the reservation, provided that 
the homes are licensed or approved. 

Comment—"State agency " 

The definition of "State agency" in the 
NPRM included local agencies 
administering the State plan. This 
addition is not consistent with section 
472(a)(2)(B) of the Act and raised 
questions about the roles and 
responsibilities for administering the 
program. 

Response 

The State agency supervising the 
administration of the title IV-E State 
plan may enter into an agreement with 


other public agencies to implement the 
placement and care responsibilities 
under the plan (section 472(a)(2)(B)). 
However, the responsibility for assuring 
that the plan is administered in 
accordance with the Act and this final 
rule rests with the title IV-E/IV-B State 
agency. Thus, to avoid confusion, we 
have deleted the reference to local 
agencies from the definition of State 
agency. 

45 CFR 1355.21—State plan 
requirements for titles IV-E and IV-B 

Comment—"Fair Hearings" (45 CFR 
1355.21(b)) 

The NPRM contained a cross- 
reference in § 1355.21(c) to 45 CFR 
1355.30, a previously published final rule 
to implement the fiscal requirements of 
titles IV-E and IV-B. Paragraph (k) of 45 
CFR 1355.30 is a State plan requirement 
for fair hearings for recipients of both 
title IV-E and title IV-B programs. 

One commenter suggested that the 
Department eliminate the requirement 
for fair hearings under title IV-B 
because the NPRM language exceeded 
the statutory authority. 

Response 

The Department believes that the 
close programmatic and fiscal 
relationship between titles IV-E and IV- 
B make a fair hearings requirement 
appropriate. In addition, the fair hearing 
requirement has been a part of the title 
IV-B regulations since the 1960 s (see 45 
CFR 1392.11). Therefore, under the 
general rulemaking authority granted to 
the Secretary by section 1102 of the Act. 
the Department has not made any 
change in the language of the final rule. 

One commenter asked if fair hearings 
were available under the adoption 
assistance program. Section 471(a)(12) of 
the Act is clear that fair hearings are 
available for both the foster care 
maintenance payments and adoption 
assistance programs under title IV-E. 

Comment—"Public Access"(45 CFR 
1355.21(c)) 

The NPRM did not contain a specific 
provision to require public access to the 
Stale plan document and materials for 
either title IV-E or title IV-B. 

There was strong interest in and 
support for requirements for public 
participation in a variety of areas 
including development of the State plans 
for both titles IV-E and IV-B, review of 
foster care and adoption assistance 
payment standards, and review of State 
foster care stand irds. 
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Response 

The Department has given 
consideration to the comments and how 
to address the legitimate need for public 
information and participation. We 
believe that, at a minimum, public 
access to the fundamental document, 
materials and information which form 
the basis of the State's title IV-E and 
IV-B plans and activities is essential. 
Therefore, the Department is requiring 
(45 CFR 1355.21(c)) that the State agency 
make the State plans and plan 
amendments available for public review 
and inspection. 

W r hile the Department has chosen to 
limit this requirement to making the 
materials and information available, we 
strongly encourage the States to involve 
representatives from a broad cross- 
section of the community in the 
development of and on-going reviews of 
the State plans and programs. 

The Department has declined to 
require public participation in reviews 
of foster care standards and foster care 
and adoption assistance payments. 
However, as with the plan development 
and program reviews, the Department 
also strongly encourages the* States to 
involve a broad cross-section of the 
community in these efforts. 

Part 1350—Requirements Applicable to 
Title IV-E 

45 CFR 1356.20—State plan document 
and submission requirements 

Comment 

The NPRM (§ 1356.20) provided the 
procedural framework for development, 
submission and approval of the title IV- 
E State plan. The NPRM language 
proposed to give the State flexibility on 
the format and effective period of the 
plun. This section also specified the 
additional State plan document 
requirements which become applicable 
if a State chooses to claim FFP for 
voluntary care. The comments on this 
section fell into two categories. One 
category dealt with the effective period 
and format of the plan document. The 
other addressed the optional nature of 
the voluntary care provisions. 

Response 

Compared with other State plans (en¬ 
title IV-B). the title IV-E State plan is a 
relatively static document. The State is 
required to provide assurances that the 
statutory and regulatory requirements 
are being implemented. These 
fundamental requirements and 
assurances are not likely to change from 
year to year even though specific 
methods of implementation may change. 
To the extent that substantial changes 
ure made or required to be made, the 


final rule mandates a plan amendment. 
The Department believes that requiring 
an annual plan, the specific content or 
format of the plan, or similar 
recommendations are unnecessary to 
achieve the goals of the title IV-E 
program. Therefore, no change was 
made in the final rule. 

The second area of comment 
suggested making mandatory State 
participation in the voluntary placement 
FFP program. Section 102 of Pub. L 96- 
272, as it amends section 472(d) of the 
Act. clearly mokes the voluntary* care 
provision optional in that the State may 
receive FFP for the costa of voluntary 
placements only if it meets the 
requirements of section 427(b) of the 
Act. it is a State decision and cannot be 
mandated by the Department. Therefore, 
no change was made in the final rule. 

In the NPRM. we proposed in 
paragraph (c) of this section that the 
approval procedures in 45 CFR 201.3 
would apply to the title IV-E program. 
We have incorporated the pertinent 
language of ( 201.3 into the final 
regulation. 

The Department wishes to call to the 
reader's attention that the Tax Equity 
and Fiscal Responsibility Act of 1982, 
Pub. L 97-248. corrected an erroneous 
cross-reference in section 471(a)(10) of 
the Act to day care standards. The 
correct reference is now to the foster 
care standards which are reasonably in 
accord with recommended standards of 
national organizations concerned with 
foster homes and institutions. 

45 CFR 1356.21—Foster care 
maintenance payments program 
implementation requirements 

The Department received a great 
many comments on this section of the 
NPRM. 

General implementation (45 CFR 
1356.21(a)) 

Comment 

The provisions of the NPRM (45 CFR 
1356.21(a)) and those of this final rule 
(also 45 CFR 1356.21(a)) give the general 
implementation and FFP requirements 
for the title IV-E foster care 
maintenance payments program. 

Comments received regarding 45 CFR 
1356.21(a) fell into two categories: 
requests for specification in the 
regulation of the Federal monitoring 
approach and methodology, and 
requests for specification of the 
"procedural safeguards" required under 
section 475(5) of the Act. 

Additionally, commenters pointed out 
an incorrect reference to section 475(5) 
was included in the NPRM. 


Response 

We have made the correction to the 
erroneous reference by changing the 
final rule to provide that States must 
meet the requirements of sections 475(5) 
(A) and (B) of the- Act. 

The Department believes that the 
Federal monitoring approach and 
methodology are best described in 
another forum. 

As to the "procedural safeguards" 
recommendation, the incorrect reference 
in the NPRM to section 475(5) created 
some confusion. The statutory 
requirement for "procedural safeguards" 
arises only in the context of the 
dispositional hearing requirement in 
section 475(5)(C) and not under section 
475(5) (A) and (B) as the reference 
should have read. Moreover, the 
Department** approach to development 
of this final rule has been to give the 
States maximum operational flexibility. 
Consequently, inclusion of detailed 
requirements is not appropriate under 
this provision of the final rule. (See 
discussion under "dispositional 
hearings", 45 CFR 1356.21(e).) 

*'Reasonable efforts"(45 CFR 
1356.21(b)) 

Sections 471(a)(15) and 472(a)(1) of the 
Act require that, after October 1.1983. in 
each child's case, "reasonable efforts" 
be made to prevent removal and to 
reunify children separated from their 
parent(s). 

Comment 

In 45 CFR 1356.21(e). the NPRM 
proposed that if a State had a system of 
preplacement preventive and 
reunification services as required by 
section 427(a)(2)(C) and (b)(3) of the Act. 
the requirement for "reasonable efforts" 
would be met. 

Commenters strongly objected to this 
proposed section arguing that the 
establishment of a Statewide services 
program under section 427 in no way 
ensures that "reasonable efforts" will be 
made for an individual child. They 
recommended, alternatively, that the 
regulations specify a list of core services 
that must be provided; mandate at least 
three services; list the acceptable 
services from which the State could 
select a fixed minimum number, or 
require that the specificservices 
provided to the child be identified in the 
case plan. 

In general. State agencies responded 
to the proposed regulation by supporting 
the approach and the flexibility it 
offered. In these times of limited 
resources and substantial service 
demands, they commented, the States 
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must have wide latitude to develop 
resource priorities and service choices. 

Response 

As a general principle, the 
Department agrees with the State 
agencies' comments. The Department 
believes that it is an inappropriate and 
unnecessary Federal intrusion to dictate 
nationally a specific set of services 
which may or may not address a 
particular State's situation. Moreover, 
the Department believes that it is 
essential to give States the flexibility 
and responsibility for these service 
decisions. 

However, we agree with commenters 
that reasonable efforts must be made on 
behalf of each child. Therefore, the 
Department has provided in 45 CFR 
1356.21(b), that in order to meet the 
reasonable efforts requirement, the 
State agency must identify, in the child's 
case plan, those services offered and the 
services provided to the child and/or his 
paretit(s) to prevent placement or 
achieve reunification of the family. This 
is not a new or additional requirement 
It is similar to the case plan requirement 
in 45 CFR 1356.21(d)(4) upon which we 
received no negative comments. 

In implementing these requirements, 
the Department does recognize the 
importance and need for information 
and guidance to the States. Therefore, 
after this final rule is published the 
Department will issue non-binding 
informational materials which will 
discuss preplacement preventive and 
reunification services and “reasonable 
efforts ’. In the interim, the Department 
Wieves that the States may want to 
consider inclusion of the services listed 
in 45 CFR 1357.15(e) as they move 
toward implementing the “reasonable 
efforts'* and service program 
requirements of the Act. 

Cose Review (45 CFR 1356.21(c)) 

Comment 

A number of comments were received 
regarding various aspects of the 
requirements under section 471(a)(lB) of 
r Act, the State's case review system. 
These comments recommended that the 
Fioal rule address the Federal monitoring 
rele*. require various forms of public and 
parental participation: specify the 
review panel composition, procedures 
role; clarify access to the review 
process: define a method of calculation 
°»due dates for reviews: and include 
^teria and guidelines for the various 
Worker decisions required by the Act. 

Specific concerns revolved around the 
^se review requirements in sections 
47 l[a)[15), 475 (5) and (6) of the Act. 
Particularly regarding the use of the 


public as members of the case review 
boards and panels. One of the 
requirements of the case review system 
is for a periodic (six month) review. 
Section 475(6) of the Act requires that if 
the periodic (six month) review is an 
administrative review conducted by the 
State agency, at least one member of the 
review panel, whatever its makeup, 
must be an appropriate person not 
responsible for the case management of. 
or delivery of services to. either the 
child or the parent(s) who are the 
subject of the review. The commenters 
recommended a detailed and 
prescriptive regulation, e.g.. that the 
Department specify the type of person(s) 
permissible on review panels, the role 
they may play and the procedural 
ground rules. At the same time, several 
State agencies concurred in the language 
of the proposed regulation stating that 
the statutory provisions were more than 
adequate to protect the child's best 
interests and needs. 

Similar comments were received 
regarding public participation in the 
dispositional hearing as required by 
section 475(5)(C) of the Act. 

Response 

The Department considered the 
comments but chose to make no changes 
in this particular provision. The 
Department has opted to give the States 
the responsibility for development of 
standards, procedures and guidelines in 
implementing this program. We have, 
however, added a definition of “original 
foster core placement” in 45 CFR 
1356.21(f) to assist States to calculate 
due dutea for the periodic reviews and 
dispositional hearings. As noted earlier, 
the Department believes that the 
regulation is not the appropriate place to 
specify the Federal monitoring role. 

In addition, the Department wishes to 
clarify several questions and concerns 
raised by the comments. First, the 
requirement for dispositional hearings is 
applicable only in three circumstances: 
when the State requests additional FFP 
under section 427 of the Act: chooses to 
implement a program of voluntary foster 
care maintenance payments: or transfers 
unneeded title IV-E foster care funds to 
title 1V-B. 

Second, dispositional hearings may be 
held by the court or by an 
administrative body appointed or 
approved by the court. This may include 
court appointed or approved review 
panels comprised of members of the 
public. Periodic (six month) reviews 
which are conducted through the courts 
may be done by the court itself or by on 
administrative panel appointed or 
approved by the court. 


Periodic (six month) reviews 
conducted by the State agency can take 
various forms at the State's option 
These reviews may be conducted by 
State agency staff, by a review panel 
made up of members of the public 
selected by the State agency, or by a 
panel comprised of both agency staff 
and the public. 

The Department believes that the 
realities of program operations in 
dealing %vith State courts and other 
review bodies necessitates decision¬ 
making at the State agency level. 
Therefore, while strongly encouraging 
the use of voluntary sector in the 
periodic and dispositional reviews, the 
Department does not believe it is in the 
best interest of the program to mandate 
specific requirements. We believe it is 
better left to the judgment of the State 
agencies, courts and legislatures to 
determine the method of review and 
participation of outside parties. 

However, the State agency must still 
observe the provisions of section 
475(5)(B) and 475(6) of the Act when 
they are applicable. 

Case Plan Requirements (45 CFR 
135621(d)) 

Comment—“Case plan elements'* (45 
CFR 1356.21(d)(1)) 

The NPRM (45 CFR 1356.21(b)) 
proposed several case plan 
requirements, i.e. the case plan must be 
developed within 60 days of the original 
foster care placement: include a 
discussion of how the plan is designed 
to achieve the least restrictive most 
family-like setting in close proximity to 
the home of the parent(s): and after 10/ 
1/83, include a description of the 
preplacement preventive and 
reunification services offered or 
provided to the child and family. 

Many commenters recommended 
returning to the specific case plan 
elements proposed in the December 1980 
NPRM Commenters alleged that the 
statute and practical reality require the 
Department to mondate the specific 
elements to be included in the case plan 
in order to achieve the aims of the Act. 

At the same time, many State 
agencies commented that the proposed 
regulation was too prescriptive and 
needed more flexibility. They suggested 
that the language of the Act is 
sufficiently clear and specific and 
requires no regulatory augmentation. 

Some commenters also suggested that 
rather than addressing how “close 
proximity” and “least restrictive setting” 
were achieved in each case plan 
(section 475(5)(A) of the Act), the case 
plan should discuss these topics by 












23108 


Federal Register / Vol. 48. No. 100 / Monday, May 23. 1983 / Rules and Regulations 


exception* i.e. only if these requirements 
were not met. 

Response 

On balance, the Department has 
concluded that the regulation as 
proposed adequately addressed the 
elements of the case plan required by 
the Act. There was considerable support 
for the 60 day time period to develop the 
case plan. Given the current state of 
practice, the Department believes this 
time period is reasonable and has 
retained this provision in the final rule. 
However, as some commenters 
suggested* and as became apparent in 
the Department’s reviews of program 
implementation, a specific document as 
opposed to a massive case record, is 
needed if the case planning process is to 
be helpful to both parent(s) and agency. 

Therefore, the Department, in 45 CFR 
1356.21(d). has required that the case 
plan be a written document which is a 
discrete part of the case record and that 
the document be available to the 
parent(sj or guardian of the child. The 
State may determine the format of the 
case plan document. 

With respect to the suggestion that the 
case plan requirement for a discussion 
of close proximity and least restrictive 
setting be discussed by exception, this 
suggestion has merit and the 
Department intends to explore its 
possibilities. In the interim, however, we 
have chosen to lease this case plan 
requirement unchanged. 

In addition* some commenters 
interpreted with words in the NPRM 
(i.e*. a description of the services offered 
or provided) to mean that a case plan 
should contain either the services 
offered or the services provided. That 
was not the intent of the provision. We 
have clarified* in paragraph (d)(4). that, 
after October 1.1983, the child’s case 
plan must include a description of the 
services offered and the services 
provided to prevent removal of the child 
from the home and to reunify the family. 
The purpose of having the case plan also 
describe the services offered is to 
enable the State to demonstrate that it 
meets the statutory case plan 
requirements by offering the needed 
services whether or not the services are 
accepted by the child and/or the family. 

Dispositional Hearing (45 CFR 1356.21 
(e)and(fl) 

Comment 

The NPRM (45 CFR 1356.21(d)) 
proposed that the first dispositional 
hearing shall take place within 18 
months of the original foster case 
placement and within reasonable time 
periods thereafter as defined by the 


State. This requirement is based upon 
section 475(5)(C) of the Act. 

Two distinct groups of commenters 
emerged regarding the timing of the 
dispositional hearing. One group, 
comprised mainly of individuals and 
advocacy groups, strongly recommended 
return to the first NPRM requirement for 
annual dispositional hearings following 
the initial hearing. These commenters 
argued that good practice and the Act 
do not allow the Department to give the 
States the broad flexibility in defining 
"periodically thereafter" or specifying 
procedures and guidelines for the 
conduct or content of the dispositional 
hearing. They further argue that without 
a specific Federally mandated definition 
for "periodically thereafter" (section 
475(5)(C) of the Act—and content of the 
hearing, the intent of the Act to move 
children out of foster care could be 
thwarted. Therefore, they believe that 
annual dispositional hearings and 
specified content are essential to give 
meaning to the Act’s requirements and 
protect the best interests of the children 
in care. 

Another area of concern expressed by 
this group of commenters was the 
coverage of the case review system and 
specifically which children are entitled 
to dispositional hearings. Comments 
received claimed that in some 
jurisdictions, children entitled to the 
dispositional hearing protection were 
not receiving it. Whether this was by 
design or by circumstance was not clear. 
A number of suggestions w r ere made, 
therefore, that all children in care 
receive annual dispositional hearings. 

The second group of commenters. 
primarily State agencies, essentially 
supported the flexibility of the proposed 
rule. They argued that State law or 
regulation will assure that the rights of 
children in care will be adequately 
protected and the intent of the Act fully 
met. They also believed that it is 
essential to have some flexibility in this 
area to allow for the individual needs, 
resources and procedures of the various 
States, particularly in relation to a 
State's judicial system. 

In addition, the comment letters from 
both States and other commenters 
evidenced considerable confusion and 
requested clarification in 3 areas: When 
dispositional hearings are required; 
what children are covered by the 
requirement for a dispositional hearing; 
and the definition of the term "date of 
original placement" as an aid to 
calculating the various time periods for 
reviews. 

Response 

As noted earlier, the requirement for 
dispositional hearings, as part of the 


overall case review system, becomes 
operative under any of the three 
following circumstances: 

(1) If a State seeks additional funds 
under section 427(a) or seeks to avoid a 
reduction of funds under section 427(b). 
it mu9t certify that it has met the 
requirements of the appropriate section. 
Section 427(a)(2)(B) requires the State to 
have a case review system "* * # as 
defined in section 475(5) * * •" Part of 
section 475(5) is the dispositional 
hearing requirement (section 475{5)(C)). 

(2) If a State wishes to claim FFP 
under title 1V-E for children voluntarily 
placed in foster care (as provided in 
section 102 of Pub. L 98-272 as it 
amends section 472 of the Act), it must 
meet the requirements of section 427(b) 
of the Act. Section 427(b) references 
section 427(a) which in turn references 
section 475(5) and the requirement for a 
dispositional hearing. 

(3) If a State wishes to transfer 
unneeded foster care funds from title 
IV-E to title IV-B, undor the provisions 
of section 474(c) of the Act, the State 
must meet the requirements of section 
427 of the Act. Again, section 427 
references section 475(5) and its 
dispositional hearing requirements in 
section 475(5)(C) of the Act. 

For purposes of clarifying this matter, 
the final rule indicates the situations 
which trigger the dispositional hearing 
requirement in 45 CFR 1356.21(e), 45 
CFR 1356.30(a) and 45 CFR 1357.25(d). 

Assuming, then, that one of the three 
situations above applies, the State must 
hold dispositional hearing(s) for each 
child for whom the title IV—E/title IV-B 
agency has the responsibility for 
placement and care. 

The Department wishes to clarify 
which children are covered by the 
requirement for dispositional hearings 
The Act in section 475(5){C) says that 

.each child in foster care under 

the supervision of the State * * is to 
receive the protections of dispositional 
hearings* The Department has 
interpreted this section of the Act to 
mean that all children in foster care 
under the responsibility for placement 
and care of the title IV-E/1V-B State 
agency must receive the protections of 
dispositional hearings if any of the three 
circumstances described previously 
obtain. This includes children who are 
voluntarily placed as well as children 
placed through court decision. It also 
includes all children in foster care both 
within the State and those placed 
outside the State. It includes all foster 
children regardless of the type of 
placement, e.g. foster family homes, 
group homes, child care institutions, etc. 
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However, we agree with the 
comments that the proposal to require 
dispositional hearings for all children in 
foster care under the responsibility of 
the title IV-E/1V-B State agency 
warrants some limited modification. 
After review of the examples given in 
the comment letters and our practical 
experience in reviewing program 
operations, the Department has 
concluded that under two specific 
circumstances a subsequent 
dispositional hearing is not necessary. 
The First circumstance is when a court 
has determined that the child should 
remain permanently in foster care with 
a specified foster family. In this specific 
situation, a dispositional hearing, as 
defined in section 475(5)(C) of the Act. 
would yield no productive result 
because the maximum benefit of the 
dispositional hearing, i.e., permanency, 
has been achieved. To the extent 
therefore, that the placement and care¬ 
giver remain constant no additional 
benefit to the child would derive from 
further court involvement. 

The second circumstance is a child 
who is placed in a home awaiting the 
finalization of his adoption. To the 
extent that this child is free for 
adoption, placed in an approved home 
for the purpose of adoption and the 
child's case plan goal is adoption, a 
subsequent dispositional hearing is not 
required. Assuming the child is adopted 
within a reasonable time after 
placement (e.g.. mandatory waiting 
period under State law prior to filing a 
formal petition for a final decree of 
adoption), no additional dispositional 
bearing is required. However, It should 
be noted that if, in either circumstance, 
the care-giver or placement were to 
change or the final decree of adoption 
was not obtained within a reasonable 
period of time, that child would be 
entitled to subsequent dispositional 
bearings. We have incorporated these 
exceptions in 45 CFR 1358.21(e) (1) and 
( 2 ). 

We have made several other changes 
in 45 CFR 1358.21 in response to 

comments. 

First, In 45 CFR 1356.21(e), the 
Department is requiring each State to 
have a reasonable specific time-limited 
definition of the phrase "periodically 
thereafter." This means that States will 
have the flexibility to determine the 
dispositional hearing time-frame(s) as a 
Policy matter, but that they cannot 
arbitrarily hold subsequent hearings on 

in unplanned baais- A reasonable 

tehedule for the next hearing must be 
established by the State in advance. The 
interval may be a specified time period 
or all children (e.g.. 18 months) or a 


specified time period or range of time 
periods (e.g., 12 to 24 months) within 
which all hearings must take place. 

Second, the Department also agrees 
with the comments that a definition of 
the date of original foster care 
placement is needed and has included 
the definition in 45 CFR 1358.21(f). We 
believe this definition will assist States 
in the calculation of the due dates for 
both the six month periodic reviews and 
the required dispositional hearings. 

Payments and Standards Review (45 
CFR 1356.27(g)) 

Comment 

The NPRM (45 CFR 1358.21(g)) 
proposed that the payment and 
standards reviews (section 471(a)(ll) of 
the Act] be conducted at intervals and 
in a manner determined by the State. 

Several commenters strongly 
recommended the final rule require 
either a three year cycle for reviews or 
public participation in the various 
standards and payment reviews 
mandated by section 471(a)(ll) of the 
Act. Commenters asserted that without 
either of these requirements, standards 
would not be reviewed and would 
become outdated or ineffective, and 
foster care and adoption assistance 
payments would not be based on 
current economic conditions nor attract 
qualified persons. They gave examples 
of States that had not reviewed 
standards or payments in the last ten 
years. They also asserted that the public 
has a right to know and participate in 
the important policy decisions of these 
programs. 

Generally, the State agencies took a 
differing view. They supported the 
permissive approach of the proposed 
regulation arguing that the form public 
input takes is essentially a State matter 
and does not need regulatory prompting. 

Response 

As a general principle, the 
Department is committed to voluntary 
public involvement in these programs. In 
reviewing the comments and operational 
experience, the Department has 
concluded that additional Federal 
mandates are not the answer. However, 
the Department does encourage the 
States to involve the public in the 
review process. The Department is also 
concerned that these reviews be 
conducted at reasonable intervals. 
Therefore, the Department is requiring 
the State agency to establish reasonable 
specific time-limited intervals for 
conducting these reviews (45 CFR 
1356.21(g)). 


Foster Care Coals (45 CFR 1356.21(h)) 
Comment 

The NPRM proposed that the State 
could establish by either State law or 
administrative regulation the specific 
foster care goals required under section 
471(a)(14) of the Act. The Act requires 
that these goals be established by State 
law. 

The Department received two types of 
comments: general support for the 
requirement: and requests to delete the 
option for the State to set goals by 
administrative regulation. 

Response 

The Department believes that the 
NPRM language is a fair interpretation 
of the Act’s requirements and intent. 

The Department also believes that this 
approach strikes a reasonable balance 
between effective implementation and 
State flexibility and appropriate Federal 
stewardship. Consequently, no change 
was made in this provision in the final 
rule. 

45 CFR 1356.30—Implementation 
requirements for children voluntarily 
placed in foster care 

Comment 

The NPRM (45 CFR 1356.30) 
established the general requirements for 
States claiming FFP for voluntarily 
placed children. 

The Department received 
recommendations in three areas: make 
State participation in the voluntary 
placement program mandatory; require 
a judicial determination after 90 days 
(not 180 days as in Act); and specify the 
timing and procedures for the return 
home of a voluntarily placed child. 

Response 

The first two recommendations are 
not possible under the provisions of the 
Act. Section 102 of the Adoption 
Assistance and Child Welfare Act of 
1980, as it amends section 472 of the Act. 
makes clear that participation is 
optional to the State and that a judicial 
determination is required within 180 
days of the voluntary placement, not 90 
day9 as recommended. 

In response to the third 
recommendation, the Department has 
concluded that the practice among the 
States in returning children voluntarily 
placed is sufficiently responsive as to 
obviate the need for Federal 
requirements. Moreover, whatever 
process the State establishes. 45 CFR 
1356 30(c) requires that the process be 
consistent with State law. Therefore, no 
change was made in the final rule. 
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45 CFR 1356.40—Adoption assistance 
program: Administrative requirements 
to implement section 473 of the Act 

The NPRM (45 CFR 1356.40) outlined 
the requirements for implementing the 
adoption assistance program required 
under sections 471 and 473 of the Act 
and these regulations. 

General requirements (45 CFR 
1356.40(a)) 

Comments 

45 CFR 1356.40(a) addresses the 
general implementation requirements for 
the adoption assistance program. 

Commenters suggested that the 
Department strongly advocate use of the 
"Model Adoption Act" as a fundamental 
resource for implementing this program. 
Another suggestion was that the 
Department mandate the adoption 
assistance program as an entitlement to 
all eligible children. Another commenter 
suggested extending the coverage of the 
program to age 21 for those children 
engaged in educational programs. 

Response 

The Department has considered these 
comments but cannot accept them. The 
"Model Act" has been widely 
distributed and discussed in many ways 
and forums. It would be inappropriate to 
mandate what was originally designed 
to be resource information for the 
States. The Department encourages the 
States to make use of the Model Act but 
will not mandate its use. There is no 
legal basis for the Department to accept 
the remaining two recommendations. 
Section 473(a)(1) of the Act specifies the 
children eligible for the adoption 
assistance program. It also makes clear 
that FFP in adoption assistance 
payments is available up to age 18 with 
the exception of a child with mental or 
physical handicaps which warrant 
continuation of assistance up to age 21. 

Adoption assistance agreement (45 CFR 
135640(b)) 

Comments 

The NPRM (45 CFR 1356.40(b)) 
proposed the requirements for the 
adoption assistance agreement 
document. Two comments were 
received regarding the beginning date of 
an agreement. One of these comments 
suggested that the Department clarify 
and strengthen the required timing of 
agreement signature by the State and 
parent(s). The other comment suggested 
we eliminate the tuning requirement 
altogether. The remaining comments 
addressed the need for specifying 
procedures to ensure continuation of the 
agreement if the family changes its State 
of residence. 


Response 

In reviewing the comments, the 
Department compared the NPRM. the 
comments, the Act and its program 
experience. We have reached the 
conclusion that the comments on timing 
offer no additional constructive material 
justifying modification of the regulatory 
language. The NPRM and the referenced 
provisions of the Act are clear on 
signature and timing. 

With regard to the recommendation to 
specify procedures for ensuring 
continuation of the agreement when a 
family moves out of State, no change is 
necessary. The final rule (45 CFR 
1356.40(b)(4)) specifies that, under 
section 475(3)(B) of the Act and section 
101(a)(4)(A) of Pub. L 96-272, any 
adoption assistance agreement meeting 
the requirements of the Act and this 
final rule entered into after October 1. 
1983 must remain in effect if a family 
moves to another State. The Department 
has opted not to unnecessarily specify 
procedures and the final rule is 
unchanged. 

FFP and interlocutory decree (45 CFR 
1356.40(c)) 

Comment 

The NPRM (45 CFR 1356.40(c)) 
proposed a definition of the phrase 
"interlocutory decree" which appears in 
section 473(a)(4) of the Act. This section 
of the Act provides that FFP in an 
adoption assistance payment may begin 
when an eligible child is placed for 
adoption pursuant to an interlocutory 
decree or upon final adoption. 

Several commenters, particularly from 
States with no interlocutory decree, 
suggested that we allow alternate State 
agency or court procedures to substitute 
for an interlocutory decree. 

Response 

Given the clear language of the Act 
(section 473(a)(4)). it is not possible to 
accept these recommendations. 

-Means test” (45 CFR 135640(d)) 
Comment 

The NPRM (45 CFR 1356.40(d)) 
proposed that there may not be a 
"means test" for eligibility for adoption 
assistance. In general, respondents 
supported this provision. However, there 
was some confusion on how it should be 
applied. 

Response 

The various provisions of section 473, 
particularly sections 473(a)(1), (2) and 
(3), are clear that the issue in 
determining eligibility for adoption 
assistance is related to the child and not 
the parent. Section 473(a)(1) of the Act 


contains the specific eligibility 
requirements a child must meet to 
receive adoption assistance. Section 473 
refers to parental resources only in the 
context of determining how much the 
adoption assistance payment should be. 
not in the context of eligibility to receive 
such payments. 

Moreover, the legislative history of 
Pub. L. 96-272 directly rejects the 
concept of a "means test," 
(Congressional Record, October 25, 1979. 
Si 5157—Si 5162: October 29,1979, 

Si5286). Therefore, the Department has 
concluded that it is appropriate to 
prohibit a means test. 

Medicaid and social services (45 CFR 
1356.40(e)) 

Comment 

The NPRM (45 CFR 1358.40(e)) 
proposed to clarify eligibility for 
Medicaid (title XIX of the Act) and 
social services (title XX of the Act) of a 
child receiving adoption assistance 
when the family moves out of State. 

The comments generally supported 
the NPRM language but recommended 
that the Department specify that the 
eligibility under titles XIX and XX be 
automatic; asked for procedures to 
implement these requirements; and 
sought clarification of the State*! actual 
responsibility for providing services 
when the family moves to another State. 

Response 

While the eligibility for title XIX 
(Medicaid) remains automatic, the 
Department does not have the legal 
authority to mandate automatic 
eligibility for title XX because the social 
services block grant leaves the 
determination of eligibility criteria to the 
States. 

However, section 473(b) of the Act 
provides that all children receiving 
adoption assistance payments are 
deemed to be recipients of AFDC. Since 
all States are currently offering title XX 
services to AFDC eligible children, the 
Department does not see the 
commenter*' concern as a serious 
problem area. 

The Department believes that the 
development of arrangements and 
procedures for continuation of services 
when the family moves to another State 
are best left to the States. 

Placement across State lines (45 CFR 
135640(f)) 

Comment 

The NPRM (45 CFR 1356.40(f) 
proposed that a State may enter into an 
adoption assistance agreement with a 
parent(s) who resides in another State 
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In that event, all provisions of the 
regulation regarding adoption assistance 
(45 CFR 1356.40) would be applicable. 

One comment was received which 
sought to have the Department specify 
the procedural steps in such a situation. 
Several commentera also requested 
clarification on the coverage of titles 
XIX and XX for children placed across 
State lines for the purpose of adoption. 

Response 

The Department is working with the 
American Public Welfare Association to . 
develop non-binding guidance materials 
for use by the States in implementing 
out*of*State placements. That 
information should be available to the 
Slates shortly. The Department believes 
that these guidance materials will more 
than adequately address this problem. 
Given the differences among the various 
States' laws and the interaction of other 
Federal programs, the Department has 
elected this flexible approach over a 
prescriptive provision in the final rule. 

No change, therefore, was made in the 
final rule. 

Promotion of the program (45 CFR 

1355.40(g)) 

Comments 

The NPRM proposed that the States 
must actively seek ways to promote the 
adoption assistance program. Several 
oommenters sought to have the 
Department specify the means of 
promotion and to strengthen this 
requirement. 

Response 

The Department believes that the 
decision on how to promote the program 
is best left to each individual State. 
Requirements established by the 
Department would, of necessity, be 
general in nature and could not address 
Individual State needs and interests. 
Consequently, the Department believes 
that States will see the self-interest in 
this requirement and develop their own 
means of promoting the program. 

Pori 1357— Requirements Applicable to 

Title 1V-B 

45 CFR 1357.10— Scope and definitions 
Comment— (45 CFR 1357.10(b)) 

The NPRM (45 CFR 1357.10(b)) 
proposed that child welfare services 
were to be available on the basis of 
^ed for services, and should not be 
wnied on the basis of legal residence or 
financial need. 

One comment asked the basis of the 
proscription of a "means test" for title 
V -B services. Another comment was 
received which raised the issue of 
residency as an eligibility criteria for 


receipt of services under the State’s title 
IV-B program. The problem raised was 
that the proposed regulation, as written, 
could be read to allow a person living in 
one State to cross the State line in order 
to receive a service not available in his 
own State of residence. This would be 
done, in the context of the commenter's 
concern, solely for the purpose of 
obtaining a service while the person 
remained a resident and domiciled in 
the other State. This would have the 
effect of causing one State to bear the 
costs of services to residents of another. 

Response 

Regarding the issue of a financial 
"means test" for title IV-B service 
eligibility, the Department believes that 
the Act. the legislative history and the 
history of title IV-B program have 
always supported the proscription of a 
"means test." Therefore, the Department 
has made no change in the final rule. 

The Department agrees that the 
commenter's residency concern may be 
valid. The sole intent of the prohibition 
of a "residency" restriction in the final 
rule is to ensure that people moving 
from one State to another will be able to 
obtain needed services without having 
to reside in the new State a specified 
period of time before being able to 
obtain those services. The regulation 
has been revised to make this clear. 

Definitions (45 CFR 1357.10(c)) 
Comment—“Child Welfare Service" 

The NPRM (45 CFR 1357.10(c)) 
proposed to define child welfare 
services as all services meeting the 
definition of section 425(a)(1) of the Act 
regardless of the funding source (title 
IV-B or otherwise) for that service. 

Several commenters voiced criticism 
regarding this definition as going beyond 
the law. The essential concern was that 

by inclusion of the phrase. 

regardless of funding source of such 

services.the Department had 

overstepped the definition in the law. 
They recommended deletion of this 
phrase. 

Response 

After examining the statutory 
definition (section 425(a)(1) of the Act) 
and the history of the program, and 
considering the comments, the 
Department has chosen to modify the 
definition as it appeared in the NPRM. 
The Department believes that the 
statutory definition is intended to cover 
only the social services for which the 
title IV-B State agency is responsible, 
not all child welfare services throughout 
the State. The expectation is that in 
order to develop an effective and 


dynamic title IV-B State plan, the 
resources utilized by the title IV-B State 
agency need to be considered. In this 
way. the joint planning process will 
yield a realistic view of services 
provided by or under the auspices of the 
title IV-B State agency and 
consequently will form the foundation 
upon which an effective and 
comprehensive child welfare services 
program may be built. 

Consequently, the title IV-B State 
plan should include all those services 
for which the title IV-B State agency is 
responsible. 

Comment—*Child welfare services 
plan" 

The NPRM (45 CFR 1357.10(c)) 
proposed that "child welfare services 
plan" means the document which 
describes the State agency's total child 
welfare services program. Commenters 
found this definition confusing 
particularly in regard to the broad 
definition of "child welfare services." 

Response 

The Department agrees and has 
revised the definition to require the 
State to describe only those child 
welfare services for which the title IV-B 
State agency is responsible. 

Comments—“Joint Planning" 

The NPRM (45 CFR 1357.10(c)) 
proposed to define "joint planning" as a 

.State and Federal review and 

analysis of the State's child welfare 

services.Three comments were 

received on this definition. Two 
recommended inclusions of the public 
and service providers (other than 
governmental agencies) and one 
suggested limiting the review and 
analysis strictly to the requirements of 
section 422(b) of the Act. 

Response 

The definition proposed by the 
Department does not limit additional 
participants. However, since the formal 
relationship under title IV-B is between 
the Federal and State governments, the 
Department will leave the decision on 
additional participants to the State's 
discretion. 

In terms of the substantive program 
matter to be covered in the planning 
process itself, section 422(a) of the Act 
speaks of a plan for "child welfare 
services" which has been developed 
jointly and the title IV-B State plan 
requirements of section 422(b) of the 
Act. The Department believes that the 
definition of "joint planning" 
appropriately takes into account these 
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tasks. Therefore, no change in the final 
rule was made. 

45 CFR 135715—Child welfare services 
State plan requirements and submittal 

Comments—State plan document 

The NPRM (45 CFR 1357.15 (a) and 
(c)l proposed to require the State agency 
to enter into a Joint planning effort with 
the Federal Government to develop the 
State's child welfare services State plan. 
The Joint planning process was defined 
but the format of the State plan 
document which resulted was left to the 
State's discretion. 

Several commenters recommended 
unnual State plan documents which 
would include a careful examination of 
needs, services and resource 
allocations. One suggestion was made to 
eliminate the requirement of services 
specified by political subdivision on the 
grounds thut it limited Slate planning by 
regional or geographical districts. 
Another was to require public and 
voluntary agency participation in the 
development of the plan. One 
commenter raised the question of 
coordination of the State's title IV-B 
plan with those of Indian Tribal 
Organizations (ITOJ directly funded 
under section 428 of the Act. 

Response 

In response to the suggestion that 
annual State plans be required, the 
Department cannot accept this 
suggestion for two reasons. To 
Undertake the comprehensive joint 
planning process each year places an 
undue burden on the States and would 
not yield constructive results in relation 
to the effort required. 

In addition, in the interest of greater 
flexibility and reduced paperwork 
burden and reporting requirements, in 
S 1357.15(b), we have allowed States to 
submit the title IV-B State plan in two 
parts. The assurances required by the 
Act (section 422(b) (1) through (4) and 
(7) and (8)) may be submitted on a one 
time only basis with amendments 
required only if significant changes are 
made in a State's program in these 
areas. 

The descriptive information pertaining 
to the State’s ongoing services program 
required by section 422(b) (5) and (8) 
must be submitted and be in effect for 
one. two or three fiscal years. The State 
may elect either one, two or three year 
intervals to be used for this portion of 
the plan. 

The comment regarding elimination of 
the State plan's discussion of services 
available by political subdivision is 
acceptable to the Department. While the 
Department would like States to 


describe their title IV-B program by 
political subdivision, we recognize that 
such a provision is inappropriate as a 
requirement Therefore, the Department 
has eliminated this provision in the final 
rule. 

Regarding the recommendation that 
the public and voluntary agencies 
should be required to participate in the 
development of the State plan, the 
Department believes that this is a matter 
for a State decision. Nothing in the final 
rule would preclude such involvement. 
However, the Department believes that 
it would be inappropriate to mandate 
such a requirement. 

With regard to the coordination of the 
State's title IV-B plan with that of an 
ITO, the Department has added a 
requirement that the State coordinate its 
plan and services with those provided 
under the ITO's (45 CFR 1357.15(d)). 

This provision also contains the 
requirements proposed in 45 CFR 
1357.40(d)(3), that upon request by the 
ITO the State must make available a 
copy of the title IV-B State plan. 
Moreover, both these provisions are 
consistent with the coordination 
requirements contained in section 
422(b)(2) of the Act. 

Comments—State plan and section 427 
implementation (45 CFR 1357.15(e)) 

The NPRM (45 CFR 1357.15(b)) 
proposed that the State plan document 
specify what preplacement preventive 
Hnd reunification services are available. 
An illustrative list of services was 
included but the NPRM did not require 
any specific service to be provided. 

Many commenters recommended a 
return to the detailed prescriptive 
approach of the first NPRM by 
recommending, alternatively, that the 
Department require States to provide 
certain core services that haven proven 
effective; require States to provide at 
least three services or limit services to 
those on the illustrative lisL Others 
requested additional language to specify 
the Federal monitoring and evaluation 
activities as well as suggesting several 
additional services for inclusion in our 
list. 

Response 

After reviewing the comments and the 
Department's operational experience of 
the last year, we have concluded that a 
change in the regulatory language is not 
necessary. We have reached this 
conclusion for essentially the same 
reasons discussed under the 
"reasonable efforts" response (45 CFR 
1356.21(b) and (d)(4)).To require States 
to implement a Federally selected list of 
specific services is not consistent with 
the discretion and flexibility necessary 


for the States to operate their title IV-B 
program. We have included two 
additional services, as suggested: 
services to unmarried parents and post¬ 
adoption services. This provision is now 
found in paragraph (d). 

45 CFR 1357.25—Requirements for 
eligibiKty for additional payments 
under section 427 

This section of the NPRM (45 CFR 
1357.25) proposed the programmatic 
requirements for implementing section 
427 of the Act, when applicable. It 
included the coverage requirements for 
the inventory and statewide information 
system and case review system 
(specifically the dispositional hearing 
requirement in section 475(5)(C) of the 
Act). 

Comments 

Many comments, questions and 
recommendations were received on this 
provision of the NPRM. Commenters 
were concerned that the provisions of 
section 427 of the Act were not clear on 
their face and required clarification and 
interpretation so that they would be sure 
of the standards for receipt of the 
additional FFP available. Commenters 
also recommended that the final rule 
require; specific data elements in the 
Statewide information system and the 
inventory; child health information in 
the information system; the data gained 
from the inventory be submitted to the 
Federal Government; annual publication 
of and public access to aggregate data in 
the information system and inventory; a 
requirement that the inventory and 
information system cover all children in 
the State in foster care not just those 
under the responsibility for placement 
and care of the title IV-E/IV-B State 
agency. 

In addition, several letters provided 
detailed comments on the section 427 
compliance review process being 
conducted in the States and urged that 
the Department’s requirements for FFP 
and for meeting the compliance 
requirements be specifically included in 
the final rule. 

Response 

The language of section 427 of the Act 
is unusually detailed. Thus, the 
Department believes there is no need for 
further specification of data elements fnr 
either the inventory or the information 
system, and has not changed the final 
rule. 

With regard to access to information 
by the public, we reject these 
suggestions in so far as other than 
aggregate data are sought. We do so tor 
two reasons. First, the nature of the data 
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on individuals in foster care or their 
families developed in either the 
inventory or the information system is 
by good practice confidential, as 
indicated by section 471(a)(8) of the Act. 
The risk of highly private and personal 
information leakage is too high to justify 
a reporting or information collection 
mandate. If. however, the State wished 
to aggregate its data and publish it, that 
is an option available but that decision 
would have to be made by the State. 
Second, the Department has embarked 
on a voluntary reporting system for 
certain aggregate data in Its work with 
the States. We choose to pursue this 
course rather than mandate reporting. 

In regard to coverage of the inventory 
and information system. Congress, in its 
debate, continually referred to the 
“500,000 children in foster care.’* when 
one looks at the various research studies 
done on foster care, it quickly becomes 
apparent that the 500.000 number often 
referred to by the Congress are those 
children in the public social service/ 

State social seivice agency foster care 
programs and not all children in foster 
care, both public and private. 

Therefore, ft is the Department*s belief 
that Congress did not intend to cover all 
children in foster care but rather only 
those for whom the title IV-A(FC)/IV- 
F./1V-B Slate agencies have the 
responsibility for placement and care. 
Consequently, we have maintained the 
NPRM language with some very minor 
editorial changes in the final rule. 

One of these editorial changes was 
the deletion of the language in this 
provision which referred to M * * * other 
agencies with which these agencies 
have an agreement to provide care 
* # V We have changed the language 
to make clear that the title IV-E/tV-B 
State agency may not delegate away its 
ultimate responsibility to ensure that the 
State plan is carried out. The confusing 
and unclear language was, therefore, 
deleted. 

Beyond the changes discussed above, 
two new provisions have been added to 
the regulation. One as a clarification of 
the Act and the other in response to our 
operational experience and comments 
on section 427 of the Act. 

As discussed under “dispositional 
tourings” in this preamble (45 CFR 
f356 21(e)), section 427 references 
action 475(5) of the Act. The 
Department has added paragraph (d) to 
*5 CFR 1357.25 In order to clarify and 
simplify the relationship of these two 
statutory provisions and the 
applicability of the dispositional hearing 
requirement. This provision is consistent 
with those found in 45 CFR 1356.21(e) 

*nd 1358 JO. 


The Department has also added a 
provision (45 CFR 1357.25(e)) which 
establishes the De partm ental Grant 
Appeals Board (45 CFR Part 16) as the 
arbiter in disputes arising under section 
427 of the Act and 45 CFR 1357.25 or its 
related provisions. The Department 
believes that this forum is best suited to 
resolve disputes between a State and 
the Department regarding whether the 
State meets the requirements of section 
427 of the Act. These disputes would 
arise in three circumstances: when a 
State certifies that it meets section 427 
requirements in order to obtain 
additional funds under section 427(a) or 
to avoid a reduction in funds under 
section 427(b); when the provisions of 
section 427(b) of the Act become 
applicable under the voluntary care 
provisions of section 102 of Pub. L 90- 
272 as it amends section 472 of the Act; 
and when section 427 is applicable to a 
State wishing to transfer unneeded title 
IV-E foster care funds to title 1V-B, 

Child Welfare Services. 

45 CFR 1357.40—Direct Payments to 
Indian Tribal Organizations 

Under section 428 of the Act. the 
Secretary is empowered to establish a 
system for making direct title IV-B 
grants to Indian Tribal Organizations. 
The NPRM. in 45 CFR 1357.40. proposed 
the eligibility criteria and procedural 
requirements for the direct funding 
program. Those requirements included 
eligibility criteria for tribes; procedural 
steps for applying for funds: child 
welfare services plan and document 
requirements; joint planning; section 427 
requirements as applicable; and genera) 
requirements. 

Comments 

The Department received only a few 
comments on this section. One was a 
statement of general support for the 
NPRM language but also raised the 
commenter’s concerns regarding the 
lack of specificity in the title IV-B 
requirements applicable to the tribes 
and States; one suggested requiring 
public input to the Federal/tribe joint 
planning process; one sought a clearer 
statement of the Indian Tribal 
Organization/State relationship; another 
recommended that the information 
disclosure provisions (45 CFR 
1355.21(b)) applicable to States be made 
applicable to tribal grantees; and one 
supported the coordination provision of 
the NPRM. 

Response 

As stated previously, the Department 
declined to add more specificity to the 
requirements applicable to the States. 
We maintain that approach in 


implementing section 428 of the Act and 
direct funding of Indian Tribal 
Organizations (ITO). Also as stated 
previously, public input is optional to 
the State or tribe and this provision 
needs no change. 

I iowever, the Department agrees that 
the information disclosure (safeguarding 
of information) provision should apply 
to the ITO as well as to States. We have 
included this requirement in 45 CFR 
1357.40(c)(3) by a cross reference to 45 
CFR 1355.21(a). 

Also in 45 CFR 1357.40(c). we have 
clarified by cross references that the 
following provisions are alto applicable 
to tribal grantees: the definitions found 
in 45 CFR 1357.20: the requirement that 
the services under section 427 of the Act 
be specified in the FTO’s title IV-B plan; 
and the other applicable regulations as 
required by 45 CFR 1355.30. 

We have revised paragraph (d)(3) to 
allow ITOs the same planning options 
as States, i.e.. ITOs may submit the 
required assurances on a one time only 
basis with amendments as necessary. 
The other statutory requirements must 
be submitted and be in effect for one. 
two or three fiscal years. The interval 
must be selected by the ITO. 

To parallel the requirements for public 
access to State plans and plan 
amendments, we have required, in 
paragraph (e). that the ITO make Its title 
IV-B plan and plan amendments 
available for public review arid 
inspection. 

Finally, as proposed in 45 CFR 
1357.40(d)(3), we have included in 
paragraph (e) the requirement that the 
ITO must provide a copy of Its title IV-B 
plan to the State on request. 

Impact Analysis 

Executive Order 12291 

This rule primarily codifies statutory 
provisions. The rule itself imposes no 
significant burdens on the States or 
other affected parties. Therefore, the 
Secretary has determined, in accordance 
with Executive Order 12291, that this 
rule does not constitute a major rule 
because it will not have an annual effect 
on the economy of $100 million or more; 
result in a major Increase in C09ts or 
process for consumers, any industries, 
any governmental agency or any 
geographic regions; or have significant 
adverse effects on competition, 
employment, investment, productivity, 
innovation or the ability of United 
States-based enterprises to compete 
with foreign-based enterprises in 
domestic or import markets. 
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Regulatory Flexibility Act 

The Regulatory Flexibility Act of 1980, 
Pub. L. 96-354. requires that an agency 
prepare a regulatory flexibility analysis 
for a proposed final rule if the rule 
would have a significant economic 
impact on a substantial number of 
"small entities/* l.e. small businesses, 
small non-profit organizations, or small 
governmental jurisdictions. 

Although actual delivery of services 
may be provided in some circumstances 
by proprietary, public and not-for-profit 
agencies or organizations under contract 
to the State agency, the responsibility 
for meeting the requirements of this 
regulation is on the State agencies, 
which are not "small entities’* within the 
meaning of the Act. This final rule will 
impose no significant burdens on States 
or other affected parties and will 
provide flexibility to States in 
implementing the provisions of the 
amended Social Security Act. For these 
reasons, the Secretary hereby certifies 
that this final rule will not have a 
significant impact on a substantial 
number of small entities. 

Recordkeeping and Reporting 

This rule contains certain information 
collection requirements which have 
been approved by OMB under section 
3507 of the Paperwork Reduction Act. 
These information collection 
requirements are as follows: 

1. Case Plan Review System OMB 
Control No. 0980-0140 (5 1356.21 (c) and 

(d)). 

2. Statewide Information System, 

OMB Control No. 0980-0138 

(§ 1357.25(b)). 

3. Child Welfare Services State Plan, 
OMB Control No. 0980-0142 (§ 1357.15). 

4. State Plan for Foster Care 
Assistance, OMB Control No. 0980-141 
($ 1356.20). 

List of Subjects 

45 CFR Part 1355 

Adoption assistance, Child welfare 
services. Foster care. Information 
(confidentiality). State plan 
requirements. 

45 CFR Part 1356 

Adoption assistance. Administrative 
costs, Administrative practice and 
procedure. Administrative reviews, 
Allotments to States, Case plan. Case 
review system. Contacts (agreements). 
Definitions, Dispositional hearings. 
Federal financial participation. Foster 
care maintenance payments. Medicaid. 
Preplacement preventive services. 
Reunification services, Social services, 
Statewide information system. State 
plan. Training. Voluntary placements. 


45 CFR Part 1357 

Child welfare services, Federal 
financial participation. Foster care, 
Crants-in-Aid, Indians, Inventory. 
Preplacement preventive services. 
Reunification services. State plan. 
Training. 

(Catalogue of Federal Domestic Assistance 
Program No. 13.645. Child Welfare Services— 
State Grants; 13.658, Foster Care 
Maintenance: and 13.6S9. Adoption 
Assistance) 

Dated: April 4,1983. 

Dorcas R. Hardy, 

Assistant Secretary for Human Development 
Services . 

Approved: April 26.1983. 

Margaret M. Heckler, 

Secretary for Health and Human Services. 

45 CFR Chapter XIII is amended for 
the reasons set forth in the preamble as 
follows: 

1. The title and table of contents of 
Subchaptcr G is revised to read as 
follows: 

SUBCHAPTER G—THE ADMINISTRATION 
FOR CHILDREN YOUTH AND FAMILIES, 
FOSTER CARE MAINTENANCE PAYMENTS. 
ADOPTION ASSISTANCE. CHILD WELFARE 
SERVICES 

Sec. 

1355 General. 

1356 Requirements Applicable to Title IV-E. 

1357 Requirements Applicable to Title IV-B. 

PART 1355 —GENERAL 

2a. The authority citation for Part 1355 
reads a9 follows: 

Authority: Adoption Assistance and Child 
Welfare Act of 190a Pub. L 90-272.42 U.S.C. 
670 et seq.. 94 Stet. 501, 42 U.S.C. 620 et seq., 
94 Stat. 516 et seq.. Section 11C2 of the Social 
Security Act. as amended. 42 U.S.C. 1302. 

2b. The table of contents for Part 1355 
is amended by adding §§ 1355.10, 

1355.20 and 1355.21 to read as follows: 

Sec. 

1355.10 Scope. 

1355.20 Definitions. 

1355.21 State plan requirements for titles 
IV-E and IV-B. 

3. Part 1355 is amended by adding 
§4 1355.10,1355.2a 1355.21 to read as 
follows: 

91355.10 Scope. 

Part 1355 applies to State programs 
and contains general requirements for 
Federal financial participation under 
titles IV-E and IV-B of the Social 
Security Act. as amended. 

4 1355.20 Definitions. 

(a) Unless otherwise specified, the 
following terms as they appear in 45 
CFR Parts 1355,1356 and 1357 of this 
title are defined as follows— Act means 
the Social Security Act, as amended. 
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ACYF means Administration for 
Children, Youth and Families, Office of 
Human Development Services. U.S. 
Department of Health and Human 
Services. 

Child abuse and neglect means the 
definition contained in 45 CFR Part 1340, 
Child Abuse and Neglect Prevention and 
Treatment Program. 

Commissioner means the 
Commissioner for Children. Youth and 
Familes (ACYF), Office of Human 
Development Services. U.S. Department 
of Health and Human Services. 

Department means the United States 
Department of Health and Human 
Services. 

Detention facility in the context of the 
definition of child care instilution in 
section 472(c)(2) of the Act means a 
physically restricting facility for the care 
of children who require secure custody 
pending court adjudication, court 
disposition, execution of a court order or 
after commitment. 

Foster family home means the home 
of an individual or family licensed or 
approved by the State licensing or 
approval authority(ies) (or with respect 
to foster family homes on or near Indian 
reservations, by the tribal licensing or 
approval authority(ies)), that provides 
24-hour out-of-home care for children. 
The term may include group homes, 
agency operated boarding homes or 
other facilities licensed or approved for 
the purpose of providing foster care by 
the State agency responsible for 
approval or licensing of such facilities. 

State means the 50 States, the Districl 
of Columbia, and, except in 45 CFR 
1356.65 and 1356.70, the Commonwealth 
of Puerto Rico, Guam, the Virgin Islands 
and the Commonwealth of the Northern 
Mariana Islands. 

State agency means the State agency 
administering or supervising the 
administration of the title IV-E and title 
IV-B State plans. 

(b) Unless otherwise specified, the 
definitions contained in section 475 of 
the Act apply to all programs under 
titles IV-E and IV-B of the Act. 

§ 1355.21 State plan requirements tor 
titles IV-E and IV-B. 

(a) The State plana for titles IV-E and 
IV-B must provide for safeguards on the 
use and disclosure of information which 
meet the requirements contained in 
section 471(a)(8) of the Act. 

(b) The State plans for titles IV-E and 
IV-B must provide for compliance with 
the Department's regulations listed in 45 
CFR 1355.30. 

(c) The State plans and plan 
amendments for titles IV-E and IV-B 
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must be made available by the State 
agency for public review and inspection. 

PART 1356—REQUIREMENTS 
APPLICABLE TO TITLE IV-E 

4a. The authority citation for Part 1356 
reads as follows: 

Authority: Adoption Assistance and Child 
Welfare Act of 198a Pub. L 95-272, 42 U.&C 
470 et »eq„ 94 Slat. 501. 42 U.S.C 020 et seq.. 

94 Slat 516 et acq., Section 1102 of the Social 
Security Act at amended. 42 U.S.C 1302. 

4b. The table of contents for Part 1356 
is amended by adding 551356.10,1356.20 
1356.21, 1356.30,1356.40 and 1356.50 to 
read as follows: 

Sec 

135610 Scope. 

1356 20 State plan document and 
submission requirements. 

1356.21 Foster care maintenance payments 
program implementation requirements. 

. 1356.30 Implementation requirements for 
children voluntarily placed in foster care. 
1356.40 Adoption assistance program: 
Administrative requirements to 
implement section 473 of the Act. 

1356.50 Withholding of funds for non- 
compliance with the approved title IV-E 
State plan. 

5. Part 1350 is amended by adding 
ii 1350.10, 1356.20.1356.21,1356.30. 
1356.40 and 1356.50 to read as follows: 

51356.10 Scope 

This part applies to State programs for 
foster care maintenance payments, 
adoption assistance payments and 
related administrative and training 
expenditures under title IV-E of the Act 

51356.20 State plan document and 
submission requirements. 

(a) To be in compliance with the State 
plan requirements and to be eligible to 
receive Federal financial participation 
IfTP) in the costs of foster care 
maintenance payments and adoption 
assistance under this part, a State must 
Have a State plan approved by the 
Secretary that meets the requirements of 
tni* part. Part 1355 and section 471(a) of 
to* Act. The title IV-E State plan must 
be submitted to the appropriate 
Regional Office, ACYF. In a form 
determined by the State. 

(b) If a State chooses to claim FFP for 
voluntary foster care placements, the 
S'ate must meet the requirements of 
Paragraph (a) of this section and section 
102 of Pub. L 96-272. the Adoption 
Assistance and Child Welfare Act of 

r 1 Jf ^ amends section 472 of the Act. 
lc) The following procedures for 
approval of State plans and 
amendments apply to the title IV-E 
Program: 

(1) The State plan consists of written 
documents furnished by the State to 


cover its program under Part E of title 
IV. After approval of the original plan 
by the Commissioner, ACYF, all 
relevant changes, required by new 
statutes, rules, regulations, 
interpretations, and court decisions, are 
required to be submitted currently so 
that ACYF may determine whether the 
plan continues to meet Federal 
requirements and policies. 

(2) Submittal State plans and 
revisions of the plans are submitted first 
to the State governor or his designee for 
review and then to the regional office. 
ACYF. The States are encouraged to 
obtain consultation of the regional staff 
when a plan is in process of preparation 
or revision. 

(3) Review. Staff in the regional 
offices are responsible for review of 
State plans and amendments. They also 
initiate discussion with the State agency 
on clarification of significant aspects of 
the plan which come to their attention in 
the course of this review. State plan 
material on which the regional staff has 
questions concerning the application of 
Federal policy is referred with 
recommendations as required to the 
central office for technical assistance. 
Comments and suggestions, including 
those of consultants in specified areas, 
may be prepared by the central office 
for use by the regional staff in 
negotiations with the State agency. 

(4) Action. The Regional Office. 

ACYF. exercises delegated authority to 
take affirmative action on State plans 
and amendments thereto on the basis of 
policy statements or precedents 
previously approved by the 
Commissioner. ACYF. The 
Commissioner. ACYF. retains authority 
for determining that proposed plan 
material is not approvable, or that a 
previously approved plan no longer 
meets the requirements for approval, 
except that a final determination of 
disapproval may not be made without 
prior consultation and discussion by the 
Commissioner. ACYF with the 
Secretary. The Regional Office. ACYF, 
formally notifies the State agency of the 
actions taken on State plans or 
revisions. 

(5) Basis for approval. Determinations 
as to whether State plans (including 
plan amendments and administrative 
practice under the plans) originally meet 
or continue to meet, the requirements for 
approval are based on relevant Federal 
statutes and regulations. 

(6) Prompt approval of State plans. 
The determination as to whether a State 
plan submitted for approval conforms to 
the requirements for approval under the 
Act and regulations issued pursuant 
thereto shall be made promptly and not 
later than the 45th doy following the 


date on which the plan submittal is 
received in the regional office, unless 
the Regional Office. ACYF, has secured 
from the State agency a written 
agreement to extend that period. 

(7) Prompt approval of plan 
amendments. Any amendment of an 
approved State plan may, at the option 
of the State, be considered as a 
submission of a new State plan. If the 
State requests that such amendment be 
so considered the determination as to its 
conformity with the requirements for 
approval shall be made promptly and 
not later than the 45th day following the 
date on which such a request is received 
in the regional office with respect to an 
amendment that has been received in 
such office, unless the Regional Office, 
ACYF. has secured from the Slate 
agency a written agreement to extend 
that period. In absence of request by a 
State that an amendment of an 
approved State plan shall be considered 
as a submission of a new State plan, the 
procedures under § 201.0 (a) and (b) 
shall be applicable. 

(8) Effective date. The effective date 
of a new plan may not be earlier than 
the first day of the calendar quarter in 
which an approvable plan is submitted, 
and with respect to expenditures for 
assistance under such plan, may not be 
earlier than the first day on which the 
plan is in operation on a statewide 
basis. The same applies with respect to 
plan amendments. 

(d) Once the title IV-E State plan has 
been submitted and approved, it shall 
remain in effect until amendments are 
required. An amendment is required if 
there is any significant and relevant 
change in the information or assurances 
in the plan, or the organization, policies 
or operations described in the plan. 

(This requirement has been approved 
by the Office of Management and 
Budget under OMB Control Number 
0980-0141) 

4 1356.21 Foster cars maintenance 
payments program Implementation 
requirements. 

(a) To implement the foster care 
maintenance payments program 
provisions of the title IV-E State plan 
and to be eligible to receive Federal 
financial participation for foster care 
maintenance payments under this part, 
a State must meet the requirements of 
this section, and sections 472. 475(1). 
475(4), 475(5) (A) and (B) and 475(6) of 
the Act. 

(b) In meeting the “reasonable efforts" 
requirements of sections 471(a)(15) and 
472(a)(t) of the Act effective October 1. 
1983, the State must meet the 
requirements of paragraph (d)(4) of this 
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section. (See also section 45 CFR 
1357.15(e) for examples of services.) 

(c) In meeting the requirements of 
section 471(a)(16) of the Act for a case 
review system, each State's case review 
system must meet the requirements of 
sections 475{5)(B) and 475(6} of the Act. 

(d) In meeting the case plan 
requirements of sections 471(a)(16). 
475(1) and 475(5)(A) of the Act. the State 
agency must promulgate policy 
materials and instructions for use by 
State and local staff to determine the 
appropriateness of and necessity for the 
foster care placement of the child. The 
case plan for each child must: 

(1) Be a written document, which is a 
discrete part of the case record, in a 
format determined by the State, which is 
available to the parent(s) or guardian of 
the foster child; and 

(2) Be developed within a reasonable 
period, to be established by the State, 
but in no event later than 60 days 
starting at the time the State agency 
assumes responsibility for providing 
services including placing the child; and 

(3) Include a discussion of how the 
plan is designed to achieve a placement 
in the least restrictive (most family-like) 
setting available and in close proximity 
to the home of the parent(s), consistent 
with the best interest and special needs 
of the child; and 

(4) After October 1,1983, include a 
description of the services offered and 
the services provided to prevent 
removal of the child from the home and 
to reunify the family. 

(This requirement has been approved 
by the Office of Management and 
Budget under OMB Control Number 
0980-0140) 

(e) If a State chooses to claim FFP for 
the costs of voluntary foster care 
maintenance payment; chooses to 
transfer funds from title IV-E to title IV- 
B. or certifies compliance with the 
requirements of section 427 of the Act. it 
must, among other requirements, meet 
the requirements for dispositional 
hearings in section 475(5)(C) of the Act. 
In meeting the requirements of section 
475(5)(C). the dispositional hearing must 
take place within 18 months of the date 
of the original foster care placement and 
within reasonable, specific, time-limited 
periods to be established by the State. 
The provisions of this paragraph and 
section 475(5)(C) of the Act must apply 
to all children under the responsibility 
for placement and care of the title IV-E/ 
IV-B State agency except: 

(1) For those children who are placed 
in a court sanctioned permanent foster 
family home placement with a specific 
care giver, no subsequent dispositional 
hearings are required during the 
continuation of that specific permanent 


placement. If the foster care placement 
of such a child is subsequently changed, 
the child is aguin entitled to 
dispositional hearings. 

(2) For those children who are free for 
adoption and are placed in adoptive 
homes pending the finalization of the 
adoption, no subsequent dispositional 
hearings are required during the 
continuation of that placement. If such a 
child is not adopted within a reasonable 
time after placement, the child is again 
entitled to dispositional hearings. 

(f) For purposes of meeting the 
requirements of the Act and regulation 
with respect to paragraphs (c). (d) and 
(e) of this section. 45 CFR 1356.30(b) and 
sections 471(a)(16) and 475(5) of the Act. 
the following definition applies: Original 
foster care placement means the date of 
the child's most recent removal from his 
home and placement into foster care 
under the care and responsibility of the 
State agency. This definition is the point 
in time used in calculating all time 
periods related to the case review 
system. (See also section 475(5) of the 
Act) 

(g) In meeting the requirements of 
section 471(a)(ll) of the Act, the State 
must review at reasonable, specific, 
time-limited periods to be established 
by the State: 

(1) The amount of the payment made 
for foster care maintenance and 
adoption assistance to assure their 
continued appropriateness; and 

(2) The licensing or approval 
standards for child care institutions and 
foster family homes. 

(h) The specific foster care goals 
required under section 471(a)(14) of the 
Act must be incorporated into State law 
by statute or administrative regulation 

rovided such administrative regulation 
as the force of law. 

$ 1356.30 Implementation requirements 
for children voluntarily placed in foster 
care. 

(a) As a condition of receipt of 
Federal financial participation (FFP) in 
foster care maintenance payments for a 
dependent child removed from his home 
under a voluntary placement agreement, 
the State must meet the requirements of: 

(1) Section 472 of the Act (as amended 
by section 102(a) of Pub. L 96-272); 

(2) Section 102(d) of Pub. L. 96-272; 

(3) Sections 427(b) and 475(5) of the 
Act- 

14) 45 CFR 1356.21 (e) and (f); and 

(5) The reauirements of this section. 

(b) Federal financial participation is 
available only for voluntary foster care 
maintenance expenditures made within 
the first 180 days after the date of the 
original foster care placement unless 
there has been a judicial determination 


by a court of competent jurisdiction 
within the first 180 days of the date of 
that original placement to the effect that 
the continued voluntary placement is in 
the best interests of the child. 

(c) The State agency must establish 
and maintain a uniform procedure or 
system, consistent with State law, for 
revocation by the parent(s) of a 
voluntary placement agreement and 
return of the child. 

S 1356.40 Adoption assistance program: 
Administrative requirements to Implement 
section 473 of the Act 

(a) To implement the adoption 
assistance program provisions of the 
title IV-E State plan and to be eligible 
for Federal financial participation in 
adoption assistance payments under 
this Part, the State must meet the 
requirements of this section and 
sections 471(a). 473 and 475(3) of the 
Act. 

(b) The adoption assistance 
agreement must meet the requirements 
of section 475(3) of the Act and must. 

(1) Be signed and in effect at the time 
of or prior to the interlocutory decree or 
at the time of or prior to the final decree 
of adoption. A copy of the signed 
agreement must be given to each party; 
and 

(2) Specify its duration; and 

(3) Specify the amount of assistance 
and other services to be provided and. 
for purposes of eligibility under title XJX 
of the Act. specify that the child is 
eligible for medicaid services; and 

(4) Specify, with respect to 
agreements entered into on or after 
October 1,1983, that the agreement 
remains in effect if a family changes its 
State of residence. 

(c) For purposes of implementing 
section 473 of the Act. interlocutory 
decree means a court order granting 
legal custody or guardianship to the 
adoptive petitioners prior to the final 
decree of adoption. 

(d) There must be no income eligibility 
requirement (means test) for the 
prospective adoptive parent(s) in 
determining eligibility for adoption 
assistance payments. 

(e) In the event an adoptive family 
moves from one State to another Slate, 
the family may apply for social services 
on behalf of the adoptive child in the 
new State of residence. However, for 
agreements entered into on or after 
October 1,1983, if a needed service(s) 
specified in the adoption assistance 
agreement is not available in the new 
State of residence, the State making the 
original adoption assistance payment 
remains financially responsible for 
providing the specified service(s). 
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(f) A State may make an adoption 
assistance agreement with adopting 
parent(s) who reside in another State. If 
so, all provisions of this section apply. 

(g) Tne State agency must actively 
set’k ways to promote the adoption 
assistance program. 

§ 1356.50 Withholding of funds foe non- 
compliance with the approved title IV-E 

State plan. 

(a) To bo in compliance with the title 
1V-E State plan requirements, a State 
must meet the requirements of the Act 
and 45 CFR 1356.20.1356.21 and 1356.40 

of this part. 

(b) To be in compliance with the title 
IV-E State plan requirements, a State 
that chooses to claim FFP for voluntary 
placements must meet the requirements 
of the Act. 45 CFR 1356.30 and 
paragraph (a) of this section; and 

(cj For purposes of this section, the 
provisions of 45 CFR Part 213. Practice 
and Procedure for Hearings to States on 
Conformity of Public Assistance Plans 
to Federal Requirements, apply. 

6 In Part 1356. S 1356.60 is amended 
by revising paragraph (a)(1) to read as 
follows: 

§ 1356.60 Fiscal requirements (title IV-E). 

(a) Federal matching funds for foster 
care maintenance and adoption 
assistance payments. (1) Effective 
October 1.1980, Federal financial 
participation (FFP) is available to States 
under an approved title IV-E State plan 
for allowable costs in expenditures for: 

(i) Foster care maintenance payments 
as defined in section 475(4) of the Act. 
made in accordance with 45 CFR 
1356.20 through 1356.30 of this part, 
section 472 of the Act and section 102(d) 
of Pub. L 96-272. the Adoption 
Assistance and Child Welfare Act of 
1980: 

(ii) Adoption assistance payments 
made in accordance with 45 CFR 1356.20 
«nd 1356,40 and sections 473 and 475(3) 

of the Act 


PART 1357—REQUIREMENTS 
APPLICABLE TO TITLE IV-B 

7a The authority citation for Part 1357 

i^ads as follows: 

Authority: Adoption Assistance and Child 
welfare Act of 1980. Pub. L. 96-272,42 VS.C 
. 94 Slat. SOI, 42 U.S.C. 620 el scq.. 
St#t. 5io et seq.. Section 1102 of the Social 
s * can, y Act. as amended. 42 U.S.C. 1302. 

fl>. The table of contents for Part 1357 
« amended by adding SS 1357 . 10 . 

, 15 > 1357.20.1357.25 and 1357.40 to 
fead as follows: 

the 

to Scope and definitions. 


Ser. 

1357 15 Child welfare services State plan 
requirements and submittal. 

1357.20 Child abuse and neglect programs. 
1357.25 Requirements for eligibility lor 
additional funds under section 427. 
1357.40 Direct payments to Indian Tribal 
Organizations. 

8. Part 1357 is amended by adding 
55 1357,10, 1357.20.1357.25 and 1357.40 
to read as follows: 

5 1357.10 Scope and definitions. 

(a) Scope —This Part applies to State 
programs for child welfare services 
(including related administrative 
expenditures) under title IV-B of the 
Act. 

(b) Child welfare services under the 
title IV-B State plan must be available 
on the basis of need for services and 
must nol be denied on the basis of 
financial need or length of residence in 
the State. 

(c) Definitions. Child Welfare 
Services means the definition of 
services contained in section 425(a)(1) of 
the Act for which the State agency is 
responsible. (For purposes of 45 CFR 
1357.40, Direct Payments to Indian 
Tribal Organizations, substitute "Indian 
Tribal Organization" for "State agency" 
wherever State agency appears.) 

Child Welfare Services Plan (CWSP) 
means the document developed through 
joint planning which describes the child 
welfare services program for which the 
State agency is responsible, including 
services, program deficiencies, plans for 
program improvement and allocation of 
resources by type of service. 

Joint Planning means State and 
Federal review and analysis of the 
State's child welfare services, including 
analysis of the service needs of children 
and their families, selection of unmet 
service needs that will be addressed in a 
plan for program improvement, and 
development of goals and objectives to 
enhance the capability of the State in 
providing child welfare services. 

5 1357.15 Child welfare services State 
plan requirements and submittal 

(a) In order to be eligible for Federal 
financial participation (FFP) under this 
Part and title IV-B of the Act. a State 
must have a Child Welfare Services 
State Plan (CWSP) which meets the 
requirements of this section* sections 
422 (a) and (b) of the Act and 45 CFR 
Part 1355. 

(b) (1) The title IV-B State plan 
assurances required by sections 422(b) 

(1) through (4) and (7) and (8) of the Act 
may be submitted one time only and will 
remain in effect on an on-going basis. 
However, these assurances must be 
amended when significant changes are 
made in a State's program in these 
areas. 


(2) The descriptive information on the 
State's services program required by 
section 422(b) (5) and (6) of the Act must 
be submitted and be in effect for one. 
two or three fiscal years. The Slate may 
select which of the three intervals it 
wishes to use. 

(c) In meeting the requirements of 
section 422(b)(5) of the Act, the State 
plan must contain a description of child 
welfare services provided to children 
and their families in the State and 
specify the geographic areas where 
these services will be available. 

(d) In meeting the coordination 
requirements of section 422(b)(2) of the 
Act. and in the event that an Indian 
Tribal Organization (ITO) in a State 
applies for and receives direct title IV-B 
funding under section 428 of the Act, the 
State agency must make every 
reasonable effort to coordinate its title 
IV-B program with the title IV-B 
program of the fTO. The State must 
provide a copy of the title IV-B State 
plan upon request of the ITO. 

(This requirement has been approved 
by the Office of Management and 
Budget under OMB Control Number 
0980-0142) 

(e) (1) In implementing the 
requirements of this section and 
sections 427(a) (2)(C) and 427(b) (3) of 
the Act. the State must specify, in its 
title IV-B State plan, which 
preplacement preventive and 
reunification services are available to 
children and families in need. 

(2) The services specified may 
include: twenty-four hour emergency 
caretaker, and homemaker services; day 
care: crisis counseling; individual and 
family counseling; emergency shelters; 
procedures and arrangements fof access 
to available emergency financial 
assistance; arrangements for the 
provision of temporary child care to 
provide respite to the family for a brief 
period, as part of a plan for preventing 
children's removal from home; other 
services which the agency identifies as 
necessary and appropriate such ns 
home-based family services, self-help 
groups, services to unmarried parents, 
provision of. or arrangements for. 
mental health, drug and alcohol abuse 
counseling, vocational counseling or 
vocational rehabilitation: and post 
adoption services. 

(f) The State plan may be written in a 
form determined by the State. 

|g) The jointly developed State plan 
must be submitted to the appropriate 
Regional Office. ACYF. The Regional 
Office. ACYF will notify the State when 
the State plan meets all the 
requirements of the Act. 
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51357.20 Child abuse and neglect 
programs. 

The State agdhcy must assure that, 
with regard to any child abuse and 
neglect programs or projects funded 
under title IV-B of the Act, the 
requirements of paragraph (3) of section 
4(b) of the Child Abuse Prevention and 
Treatment Act of 1974, as amended 42 
U.S.C. Sec. 5103(b)(3) (Pub. L 93-247), 
are met 

§ 1357.25 Requirement* for eligibility for 
additional payment* under section 427. 

(a) For any fiscal year after FY 1979 m 
which a sum m excess of Sl41.000.000 is 
appropriated under Section 420 of the 
Act, a State is not eligible for payment 
of an amount greater than the amount 
for which it would be eligible if the 
appropriation were equal to S141.000.000 
unless the State complies with the 
requirements of Section 427(a) of the 
Act. 

(b) In meeting the requirements for the 
inventory and statewide information 
system in sections 427 (a)(1) and (2)(A) 
of the Act. the inventory and statewide 
information system must include those 
children under the placement and care 
responsibility of the State title IV-B or 
IV-E agencies. At the State's discretion, 
other children may be included. The six 
month requirement in section 427(a)(1) 
and the twelve month requirement in 
section 427(a)(2)(A) of the Act must also 
be met 

(The requirement hus been approved 
by the Office of Management and 
Budget under OMB Control Number 
0980-0138.) 

(c) If. for each of any two consecutive 
fiscal years after FY 1979. there is 
appropriated under Section 420 of the 
Act a sum equal to or greater than 
$268,000,000. a State’s allotment amount 
for any fiscal year after two such 
consecutive fiscal years shall be 
reduced to an amount equal to what the 
allotment amount would have been for 
FY 1979 unless the State has 
implemented the requirements of 
Section 427(b) of the Act. 

(d) In meeting the requirements of 
section 427(a)(2)(B) of the Act for 
dispositional hearings the State agency 
must meet the requirements of section 
475(5)(C) of the Act and 45 CFR 
1356.21(e). 

(e) A State may appeal a final 
decision by ACYF that the State has not 
met the requirements of this section and 
section 427 of the Act to the Deportment 
Grant Appeals Board under the 
provisions of 45 CFR Pari 16. 


$ 1357.40 Direct payments to Indian Tribal 
Organizations. 

(a) Who may apply for direct fundi ng? 
Any Indian Tribal Organization (ITO) 
that meets the definitions in section 
428(c) of the Act, or any consortium or 
other group of eligible tribal 
organizations authorized by the 
membership of the tribes to act for them 
is eligible to apply for direct funding if: 

(1) The Indian tribe (or tribes 
comprising the ITO) is providing, under 
a contract (or grant) with the Secretary 
of the Interior under section 102 of the 
Indian Self-Determination Act (25 U.S.C. 
450f) child welfare services which 
would, otherwise, be provided directly 
by the Secretary of the Interior, and 

(2) The Indian tribe, consortium or 
group has a plan for child welfare 
services provided by the ITO that is 
jointly developed by the Indian Tribal 
Organization and the Department. 

(b) Joint planning . For purposes of this 
section, Joint Planning means ITO and 
Federal review and analysis of the ITO's 
child welfare services including analysis 
of the service needs of children and 
their families, selection of unmet service 
needs that will be addressed in a plan 
for program improvement, and 
development of goals and objectives to 
enhance the capability of the tribe 
providing child welfare services. 

(c) Title IV-B plan requirements. The 
Indian Tribal Organization's Title IV-B 
plan must meet all of the requirements 
of this paragraph. With respect to 
paragraph (c)(1) through (c)(5), of this 
section, the Indian Tribe/ITO must meet 
the requirements applicable to the 
State/State (or local] agency. 

(1) Sections 422(a) and 422(b) (2) 
through (8) of the Act; 

(2) 45 CFR 1355.20 and the definition 
of child welfare services in 45 CFR 
1357.10(c); 

(3) 45 CFR 1355.21(a); 

(4) 45 CFR 1357.15(e); 

(5) 45 CFR 1355.30 except that 
requirements of paragraphs (i) and (m) 
do not apply; 

(6) The name of the ITO; 

(7) A brief description of the ITO; 

(8) A brief description of the legal and 
organizational relationship of the Tribal 
Organization to the Indians in the area 
to be served: 

(9) A statement of the legal 
responsibility, if any. for children who 
are in foster care on the reservation and 
those awaiting adoption: 

(10) A description of tribal jurisdiction 
in civil and criminal matters, existence 
or nonexistence of a tribal court and the 
type of court and codes, if any; 

(11) An identification of the standards 
for foster family homes and institutional 
care and day care; 


(12) The Indian Tribal Organization's 
political subdivisions, if any; 

(13) Whether the Tribal Organization 
is controlled, sanctioned or chartered by 
the governing body of Indians to be 
served and if so, documentation of that 
fact; 

(14) Any limitations on authorities 
granted the ITO; and 

(15) The tribal rcsolution(s) 
authorizing it to apply for a direct title 
IV-B grant under this Part. 

(d) Submittal of the title IV~B services 
plan and annual budget request (1) The 
ITO's title IV-B Annual Budget Request 
must be submitted, in a form and 
manner prescribed by the Department to 
the appropriate regional Office, ACYF 

(2) The title IV-B services plan must 
be submitted to the appropriate 
Regional Office. ACYF, in a form, 
determined by the ITO. 

(3) (i) ITO's title IV-B plan may. at the 
ITO * option, be submitted in two parts 
One part may contain the information 
and assurances that typically remain in 
effect on an on-going basis. This part of 
the plan may be submitted one time only 
but must be amended when significant 
changes occur in an ITO’s program. 

(ii) The items in paragraph (c) of this 
section that may be submitted on a one 
time only basis are: the assurances 
required by section 422(b)(1) through (4) 
and (7) and (8) of the Act and the 
information required in paragraphs (r.) 
(6) through (15) of this section. 

(iii) The second part of the ITO's IV-B 
plan must be submitted and in effect for 
one. two or three fiscal years. The ITO 
may select which of the three intervals it 
wishes to use. This part of the plan must 
contain the information required by 
section 422(b) 15) and (6) of the Act 

(4) Upon submission to the 
appropriate Regional Office, ACYF, of a 
jointly developed plan, the ITO must 
promptly notify the title IV-B agency of 
the State(s) in which the tribe is located 
of the submission. 

(e) Coordination of services. (1) In 
meeting the requirements of section 
422(b)(2) of the Act. the ITO's plan must 
assure coordination of services with 
other Federal. State or tribal program* 
to ensure maximum availability and 
utilization of resources that promote and 
enhance the welfare of children, youth 
and families served under title IV-B 

(2) For purposes of coordination, the 
ITO must provide a copy of its plan to 
the State(s) upon request. The ITO musi 
also make its title IV-B plan and plan 
amendments available for public review 
and inspection. 

(0 Requirements for eligibility for 
additional payments. (1) For any fiscal 
year after FY 1979 in which a sum in 










Federal Register / Vol. 48, No. 100 / Monday, May 23. 1983 / Rules and Regulations 


23119 


excess of S141.000.000 is appropriate 
under Section 420 of the Act. an ITO is 
not eligible for payment of on amount 
greater than the amount for which it 
would be eligible if the appropriation 
were equal to $141,000,000 unless the 
Indian Tribe/ITO has implemented the 
requirements applicable to the State/ 
State agency in section 427(a) of the Act. 

(2) If, for each of any two consecutive 
fiscal years after Fiscal year 1979. there 
t» appropriated under Section 420 of the 
Act a sum equal to or greater than 
$266,000,000, a Tribe’s allotment amount 
for any fiscal year after those two 
consecutive fiscal years must be 
reduced to an amount equal to what the 
allotment amount would have been for 
fiscal year 1979 unless the Indian Tribe/ 
ITO has implemented the requirements 


applicable to the State/State agency in 
section 427(b) of the Act. 

(3) The provisions applicable to the 
State/State agency in 45 CFR 1357.25 (d) 
and (e) apply to the Indian tribe/ITO. 

(g) Grants: General. (1) Grants may be 
made to eligible Indian Tribal 
Organkations in a State which has a 
jointly developed Child Welfare 
Services Plan under title IV-B of the 
Act. 

(2) Federal fuqds made available for a 
direct grant to an eligible ITO shall be 
paid by the Department, from the title 
IV-B allotment for the State in which the 
ITO is located. Should a direct grant be 
approved, the Department shall 
promptly notify the Stote(s) affected. 

(3) If an eligible ITO includes 
population from more than one State, a 


proportionate amount of the grant will 
be paid from each State’s allotment. 

(4) The receipt of title IV-B funds must 
be in addition to and not a substitute for 
funds otherwise previously expended by 
the ITO for child welfare services. 

(5) The Indian Tribe/ITO must adhere 
to the requirements applicable to the 
State/State agency in 45 CFR 1337.30. 
Fiscal Requirements (title IV-B). 

SUBCHAPTER J—(RESERVED! 

PART 1392-1 REMOVED] 

9. 45 CFR Part 1392 is removed from 
subchapter (; subchapter | is reserved. 

|KK Due 0-13641 Pil'd ft-2>-43 « V> »a») 
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DEPARTMENT OF COMMERCE 
Patent and Trademark Office 

37 CFR Part 2 
(Docket No. 30428-69) 

Trademark Applications and 
Examination Proceedings; Trademark 
Interference, Concurrent Use, 
Opposition and Cancellation 
Proceedings; Trademark Post- 
Registration Proceedings 

agency: Patent and Trademark Office, 
Commerce. 

action : Final rule. _ 

summary: The Patent and Trademark 
OfTtce is amending the rules of practice 
in trademark cases to clarify and revise 
procedures for the examination of 
applications; appeals from final refusals 
of registration; the institution and/or 
conduct of trademark interference, 
concurrent use. opposition and 
cancellation proceedings; the 
examination of affidavits or 
declarations under section 8 of the 
Trademark Act of 1946; amendments to 
registrations under section 7 (d) of the 
Trademark Act; and petitions to the 
Commissioner. The procedures revise or 
codify existing practices, or simplify 
procedures, or establish periods of time, 
to assist the orderly and prompt 
resolution of issues. 

EFFECTIVE DATE: June 22.1983. 

FOR FURTHER INFORMATION CONTACT: 
Miss Janet E. Rice by telephone at (703) 
557-3551 or by mail addressed to the 
Commissioner of Patents and 
Trademarks. Attention: Miss Janet E. 
Rice, Crystal Square 5, Suite 1008. 
Washington, D.C. 20231. 

SUPPLEMENTARY INFORMATION: 
Amendments to §5 2.20, 2.27, 2.63, 2.64, 
2.65, 2.72. 2.81, 2.96, 2.98, 2.99, 2.101, 

2.102. 2.103, 2.104, 2.105, 2.106. 2.107. 

2.111, 2,112, 2.113, 2.115, 2.116, 2.117. 
2.120, 2.121, 2.122, 2.123. 2.124, 2.125, 
2.127, 2.128, 2.129, 2.131, 2.132, 2.134, 
2.135, 2,142, 2.146, 2.165. 2.173, 2.184, and 
2.186 and the removal of SS 2.88, 2.94, 
2.95, 2.97, 2.126, 2.147, and 2.148 were 
proposed in a rulemaking notice 
published in the Federal Register on 
June 29.1982, at 47 FR 28324, the Patent 
and Trademark Office Offical Gazette of 
July 27,1982, at 1020 O.G. 25, and Vol. 24 
of BN A's Patent , Trademark & 

Copyright Journal (July 1,1982) at p. 238. 
The purpose of these proposed 
amendments was to revise and codify 
existing practices. One of the proposed 
amendments (subsequently not adopted) 
was to interchange $S 2.101 and 2.102. 
Interested parties were requested to 
submit written comments on or before 


October 4.1982. An oral hearing was 
held on the same date. Written 
comments were submitted by four 
organizations and four individuals. 

Three persons testified at the oral 
hearing. Two of the individuals testified 
in behalf of organizations which also 
submitted written comments. Each of 
the two testified that the organization 
which he represented approved of the 
proposed amendments except as 
indicated in the organization’s written 
comments. The third individual testified 
concerning the history and purpose of 
the proposed amendments and 
expressed his approval of them. 

However, further changes to several 
of these proposed rules, as well as 
amendments to other trademark rules, 
were required in order to implement 
certain trademark provisions of 
intervening Pub. L 97-247 enacted 
August 27.1982. The text of the law is 
published in the Patent and Trademark 
Office Official Gazette of October 26, 
1982, at 1023 O.G. 31. 

Provisions of Pub. L 97-247 relating to 
trademark fees were implemented by 
trademark fee rule changes which were 
published in the Federal Register on July 
30.1982 at 47 FR 33086 and which took 
effect on October 1.1982. That final rule 
document was based alternatively on 
the law in effect at that time, Pub. L. 96- 
517, and on H.R. 6260, which was then 
pending but is now Pub. L 97-247. As a 
result of the fee rule changes, which 
were based on Pub. L 97-247 and 
subsequently confirmed in a document 
published in the Federal Register on 
September 17.1982 at 47 FR 41282, 
further changes to S 2.101 [identified in 
the June 29.1982 notice as 5 2.102] were 
required. 

Additional changes to § 2.101 
[identified in the June 29,1982 notice as 
5 2.102) and $ 2.111, the removal of 
5 2.103, and changes to 55 2.161 and 
2.162 were required in order to 
implement the provisions of Sections 8 
and 9 of Pub. L 97-247. Section 8 of the 
new law amends Section 8 of the 
Trademark Act of 1948 (15 U.S.C. 1058) 
to require that an affidavit or 
declaration filed under Section 8 show 
use of the mark in commerce. Section 
9(a) amends Section 13 of the 
Trademark Act (15 U.S.C. 1063) to 
eliminate the requirement for 
verification of oppositions (thus 
permitting a party's attorney to sign an 
opposition before the Trademark Trial 
and Appeal Board), and to require that 
additional requests for extension of time 
to oppose be filed prior to the expiration 
of the extension. Section 9(b) amends 
Section 14 of the Trademark Act (15 
U.S.C. 1064) to eliminate the requirement 
for verification of petitions to cancel 


(thus permitting a party's attorney to I 

sign petitions to cancel before the I 

Trademark Trial and Appeal Board). I 

The provisions of Sections 8 and 9 of the I 
new law became effective February 27. I 
1983. 

The additional proposed changes to I 
5 1.101 (identified in the June 29,1982 
notice as 5 2.102) and 5 2.111, the 
changes to Si 2.161 and 2.162, and the 
proposed removal of S 2.103, all required 
as a result of the enactment of Pub. L 
97-247, were published in the Federal | 
Register on November 24,1982 at 47 FR I 
53054. In that notice, a9 in the June 29, 

1982 notice, §S 2.101 and 2.102 were 
interchanged, and it was indicated in 
the notice that although { 2.102 
(identified in the notice as $ 2.101] and 
S 2.112, as proposed in the June 29,19H2 I 
notice, already included the necessary I 
changes called for by Pub. L 97-247 and j 
thus were not being republished, further j 
comments on the two proposed rules 
would be entertained. Interested parties j 
were requested to submit written I 

comments on or before January 7,1983. I 
Comments were received from one I 

organization. I 

In a notice of final rulemaking I 

published in the Federal Register on 
January 28,1983 at 48 FR 3972, and in 
the Official Gazette of February 22.1983 
at 1027 O.G. 129, 5 2.103 was removed, 
and 55 2.101. 2.102. 2.111. 2.112, 2.161, 
and 2.162 were amended, to incorporate . 
changes adopted both as a result of the I 
notice of proposed rulemaking of June I 
29.1982 (to revise and codify existing I 

practices) and as a result of the notice of I 
proposed rulemaking of November 24. I 

1982 (to implement the provisions of 
Sections 8 and 9 of Pub. L. 97-247). Ail of | 
the comments relating to 55 2.101. 2.102. j 

2.103, 2.111. 2.112, 2.161. and 2.162 which 
were received in response to the two 
notices of proposed rulemaking were 
discussed in that final rule notice and 
the rule changes adopted therein 
became effective on February 27,1983. 

Accordingly, this final rule notice does 
not include a discussion of the 
comments relating to 55 2.101, 2.102. 

2.103, 2.111. and 2.112 which were 
received in response to the June 29 ,1982 I 
notice of proposed rulemaking. | 

Discussion of Specific Sections 
Changed: 

The rules which are being amended 
are discussed below. (The designation 5 
is used in The Code of Federal 
Regulations to denominate a rule. If 
internal division of a section is 
necessary, it is divided into paragraph* 
designated as follows: "a”, "b". etc. at 
the first level; *T\ "2”. etc. at the second 
level; T. M ii”. etc. at the third level: ‘ A . 

’’B‘\ etc. at the fourth level; ”1". .etc. 
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at the Fifth level: and etc. at the 

sixth level.) 

In this preamble to the rulemaking. 
Patent and Trademark Office'* is 
abbreviated as "PTO" and Trademark 
Tna! and Appeal Board" is abbreviated 

isTTAB". 

Section 2.20 was proposed to be 
amended by the addition of a new 
paragraph (b) to codify the practice 
whereby a nonofftcer of a corporation or 
association who is authorized to sign a 
notice of opposition or petition for 
cancellation may verify the pleading by 
a declaration in lieu of an oath or 
affirmation. Inasmuch as the 
requirement for verification has been 
eliminated (see Pub. L 97-247. enacted 
August 27,1982 and the final rule notice 
published in the Federal Register on 
january 28, 1983 at 48 FR 3972), this 
proposal is withdrawn as moot. 

Section 2.27(e) is added to permit the 
PTO to retain in confidence, not 
available for public inspection, anything 
filed under seal pursuant to a protective 
order [see amended §$ 2.120(f) and 
2.125(e)]. Conforming amendments are 
made in paragraphs (b) and (d) of S 2.27. 

Section 2.83 is clarified and 
designated as paragraph (a). 

Section 2.63(b) is added to codify the 
practice of allowing an applicant to 
petition to the Commissioner for relief 
bom either an examiner's repeated but 
Bonfmal formal requirement which is 
appropriate for petition to the 
Commissioner or a final action which is 
limited to subject matter which is 
appropriate for petition to the 
Commissioner, The paragraph also 
Quires that a petition be timely and 
lets a tune limit for action after denial of 
4 petition. See amended 5 2.146(b) for a 
description of nonpetitionable subject 
matter and amended § 2.146(d) for the 
jjme limit (sixty days) for a petition. The 
final text includes a phrase that was not 
included in the proposed paragraph, 
tomeiy, the phrase "and the subject 
matter of the requirement is appropriate 
w petition to the Commissioner" which 
appears in the clause "(1) the 
n^uirement is repeated, but the 
examiner's action is not made final, and 
subject matter of the requirement is 
appropriate for petition to the 
^mmlssioner.". The phrase has been 
acded in order to further clarify the 
latent of the paragraph and is not 
considered to result in a material 
■Oration thereof. 

Section 2.64 is designated as 
l^ragraph (a) and revised to agree with 
^ provision in { 2.63(b) permitting 
Petitions to the Commissioner 
concerning some requirements which 
tove been made final. 


Section 2.64(b) is added to clarify the 
existing practice of replying to requests 
for reconsideration after final action, 
and to permit entry of amendments 
accompanying such requests if they 
comply with the Act of 1946 and the 
rules of practice in trademark cases. 

Section 2.65 is designated as 
paragraph (a) and amended by the 
addition of a sentence to provide that a 
timely and proper petition under 
S 2.63(b) avoids the abandonment of an 
application. A new paragraph (b) 
permits the examiner to allow an 
applicant additional time to explain and 
supply an inadvertent omission which 
would otherwise have resulted in the 
application being held abandoned. The 
final text of (b) includes a phrase that 
was not included in the paragraph as 
proposed, namely, the phrase "filed 
within the six-month response period" 
which now appears in the clause 
beginning "When action by the 
applicant filed within the six-month 
response period is a bona fide attempt 
to advance the examination of the 
application • * V The phrase has been 
added in order to further clarify the 
intent of the paragraph and is not 
considered to result in a material 
alteration thereof. 

Section 2.72 is revised so that the 
standard for amendment of a mark in an 
application now is the same in terms as 
the standard for amendment of a 
registered mark set forth in section 7(d) 
of the Act of 1948. 

Section 2.72 was proposed to be 
further revised to allow non-material 
changes in the drawing to be supported 
by specimens which were not 
necessarily in use at the time the 
original application was filed However, 
upon further consideration, it appears 
that the proposed revision might result 
in so many amendments to marks as to 
constitute a burden on the Patent and 
Trademark Office. Accordingly, this part 
of the proposal is withdrawn. 

Section 2.81 is revised to clarify the 
language of the section. Proposed $ 2.81 
has been slightly reworded herein so as 
to further improve the clarity of the 
section. 

Section 2.88 is deleted because 
requests to consolidate applications are 
very rare and the procedure 1 b 
unworkable. See Official Gazette notice 
of July 29.1981.1009 TMOG 17. 

Section 2.94 is deleted because 
interferences are declared only upon 
petition (see § 2.91], which assumes 
proper review before an interference is 
declared, and existing i 2.94 is 
unnecessary. 

Section 2.95 is deleted because the 
deletion of S 2.94 makes i 2.95 
unnecessary. 


Section 2.96 is amended to codify 
existing practice on the issues 
determinable in an interference and the 
order of the parties and burden of proof. 
The amended rule states who is the 
iunior party if two applications have the 
same filing date but different dates of 
execution. The third and fourth 
sentences of proposed § 2.96 have been 
reworded herein so as to improve the 
clarity of the section. 

Section 2.97 is deleted because it is 
unnecessary in veiw of the codification 
in § 2.96. 

Section 2.98 is amended to make the 
rule consistent with existing } 2.91. 

Section 2.99 is reorganized and 
amended to describe the concurrent use 
application procedure in greater detail. 
Paragraph (a) of the amended rule 
provides that an application for a 
concurrent use registration will be 
examined in the same manner as other 
applications for registration. 

Paragraphs (b) and (c) and paragraph 
(d)(1) of § 2.99 describe the procedure to 
be used to institute a concurrent use 
proceeding. 

Paragraphs (d) (2) and (3) of { 2.99 
codify existing practice on who must file 
an answer to a notice of institution of a 
concurrent use proceeding and the effect 
of not filing an answer. 

Section 2.99(e) codifies existing 
practice on the order of the parties and 
the burden of proof and states who is 
the junior party if two applications have 
the same filing date but different dates 
of execution. A person specified as an 
excepted user but who has not filed an 
application is stated to be a senior party 
to every party that has an application 
involved in the proceeding because a 
party without an application is seeking 
no relief and therefore has no burden of 
proving entitlement to relief. 

Section 2.99(f) provides for the 
issuance of a concurrent use registration 
upon the basis for a court's 
determination of the rights of the parties 
to use their marks in commerce, without 
the institution of a proceeding by the 
TTAB, when all of the conditions 
specified in the rule are fulfilled. The 
first clause in paragraph (f). which, as 
proposed, read "when a concurrent use 
registration is sought on the basis of a 
court's determination of the rights of the 
parties to use the marks in commerce, 

• * has been modified herein to read 
"When a concurrent use registration is 
sought on the basis that a court of 
competent jurisdiction has finally 
determined that the parties are entitled 
to use the same or similar marks in 
commerce. * * \ M The modified clause 
closely follows the language of that 
portion of section 2(d) of the Act of 1946 
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upon which the rule is based. The 
modification has been made in order to 
clarify the subsection and is not 
considered to result in a material 
alteration thereof. 

Section 2.99(g) codifies existing law 
that registrations and applications to 
register on the Supplemental Register 
and registrations under the Act of 1920 
are not subject to concurrent use 
registration proceedings and implements 
section 20 of the Act of 1946. which 
provides, inter alia, that applications for 
and registrations on the Supplemental 
Register shall not be subject to section 
17 of the Act, which is the statutory 
authority for a concurrent use 
registration proceeding (cf. existing 
5 2.91(b)!. 

Section 2.104 is amended to clarify 
existing § 2.104. 

Section 2.105 is amended to clarify 
existing 8 2.105 and codify the practice 
thereunder. 

Section 2.106(c) is amended to codify 
the practice under existing $ 2.106(c) . 
that, after an answer is filed, an 
opposition may be withdrawn without 
prejudice only with the written consent 
of the applicant. 

Section 2.107 is amended to codify the 
practice under existing 8 2.107 whereby 
any pleading, including the answer, may 
be amended. 

Section 2.113 is amended to clarify 
existing $ 2.113, which described the 
procedure for notifying a registrant of 
the filing of a proper petition for 
cancellation of his registration. The 
amended section includes cross- 
references to 85 2.111 and 2.112 
(amended effective February 27.1963), 
which pertain to the “filing” of and 
proper form for a petition for 
cancellation, and to 5 2.110. which 
pertains to undelivered Office notices. 

Section 2.115 is amended to codify the 
practice under existing 5 2.115 whereby 
any pleading, including the answer, may 
be amended. 

Section 2.116(b) is amended to clarify 
the language and intent of existing 
5 2.116(b). 

Section 2.116(c) is amended to clarify 
existing 5 2.116(c). Any complaint filed 
by a party in an interference or 
concurrent use proceeding would be a 
petition for cancellation, and the 
position of the parties in the 
consolidated proceeding will be set by 
the TTAB as required. 

Section 2.117 is amended by 
designating the present section as 
paragraph (a) and adding two new 
paragraphs, (b) and (c). Section 2.117 as 
proposed contained four subsections. 
Proposed paragraph (b) is withdrawn 
and proposed paragraphs (c) and (d) are 
redesignated (b) and (c). 


Section 2.117(b) codifies existing 
practice as to determination of a 
potentially dispositive motion when the 
question of suspension of proceedings is 
raised. 

Section 2.117(c) permits a party to 
move, or parties to stipulate, for 
suspension, which usually occurs when 
negotiations for settlement are 
undertaken and the parties want 
proceedings suspended for that purpose. 

Section 2.120 is amended in several 
respects, commencing with a 
reorganization of the rule to state how 
discovery may be taken, then how 
discovery may be compelled, then how 
admissions may be requested and the 
sufficiency of admissions or objections 
to requests therefor may be tested, and 
then how the results of discovery may 
be used in a proceeding. 

Section 2.120(a) clarifies the language 
of the introductory paragraph of existing 
5 2.120. 

Section 2.120(b) clarifies existing 
5 2.120(a)(1) and codifies the practice 
thereunder, and is made applicable to 
domestic parties. 

Section 2.120(c)(1) restates in modified 
form the provisions of existing 
5 2.120(a)(2), and in addition, permits 
oral discovery depositions in foreign 
countries on motion for good cause or by 
stipulation of the parties. 

Section 2.120(c)(2) provides for oral 
discovery depositions within the United 
States of foreign parties or their officers, 
etc. if they will be in the United States 
during a discovery period. 

Section 2.120(d) makes specific 
provision for requests for production 
and codifies the practice for this kind of 
discovery. 

Section 2.120(e) clarifies existing 
5 2.120(c)(1) and codifies the practice on 
motions to compel discovery. 

Section 2.120(f) adds provisions 
pertaining to protective orders during 
discovery. 

Section 2.120(g) clarifies existing 
5 2.120(c)(2) and further codifies the 
practice on sanctions for failing to obey 
orders pertaining to discovery. 

Section 2.120(h) adds to the discovery 
rules provisions pertaining to requests 
for admissions and codifies the practice 
pertaining to requests for admissions. 

Section 2.120(i) codifies the practice 
on the use of telephone and pre-trail 
conferences to resolve disputes. 

Section 2.120(j) clarifies existing 
{ 2.120(a)(3) relating to the use of 
discovery depositions, and codifies and 
revises the practice on the fifing with the 
TTAB of matter obtained during 
discovery and the use thereof at trial. 

Section 2.121 clarifies existing 5 2.121 
and codifies the practice thereunder. 


Section 2.122 consolidates in one 
section the rules governing the 
introduction and admission of certain 
types of evidence in inter partes 
proceedings before the TTAB. 

Section 2.122(a) identifies the sources 
of the law of evidence to be applied in 
inter partes proceedings. 

Section 2.122(b)(1) clarifies the 
language and codifies the practice under 
existing 5 2.122(a). 

Paragraph (b)(2) and paragraph (c) of 
5 2.122 clarify existing 5 2.126 and 
codify the practice under that section 

Section 2.122(d)ll) incorporates all of 
the substance of existing 5 2.122(b) 
relating to the introduction in evidence 
of a plaintiff s pleaded registration with 
the complaint, except that the provision 
permitting the submission of an order 
for status and title copies of a pleaded 
registration with the complaint has been 
eliminated. 

Section 2.122(d)(2) provides for the 
introduction in evidence of a registration 
owned by a party to a proceeding during 
the taking of testimony or by the fifing of 
a notice of reliance on the registration, 
together with status and title copies 
thereof, during that party's testimony 
period. 

Section 2.122(e) [identified in the 
notice of proposed rulemaking as 
5 2.122(c)(1)] clarifies and adds to the 
provisions of existing 5 2.122(c) relating 
to printed publications and official 
records. Section 2.122(e) requires that an 
official recorcfor copy thereof offered 
under the rule be an authentic record or 
copy pursuant to the Federal Rules of 
Evidence and also requires that, when a 
copy of a relevant portion of a printed 
publication is offered, the copy include 
the title page and any other page needed 
to show the place and date of 
publication, the name and address of the 
the publisher, and the name of the 
author or the editor, which information 
is intended to enable the party against 
whom the evidence is offered to identify 
what it is. In the proposed and final 
rules, a new phrase, namely, “among 
members of the public or that segment of 
the public which is relevant under an 
issue in a proceeding", has been added 
to the opening clause of existing 
8 2.122(c), so that that clause now reads 
“Printed publications, such as books and 
periodicals, available to the general 
public in libraries or of general 
circulation among members of the public 
or that segment of the public which is 
relevant under an issue In a 
proceeding *. The phrase was added so 
that it would be clear that a trade 
journal, for example, is a printed 
publication of the type contemplate by 
the rule notwithstanding the fact that it 
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nay be circulated only among members 
of the trade rather than among members 
of the general public; the addition is not 
to be construed as an indication that an 
individual company’s promotional 
literature, product booklets, annual 
reports, etc., are admissible under this 
section. Cf. Glamorene Products 
Corporation v. Earl Grissmer Company, 
Inc.. 203 USPQ 1090 fTTAB 1979); Litton 


Industries. Inc. v. Litronix. Inc., 188 
USPQ 407 (TTAB 1975); and Minnesota 
Mining and Manufacturing Company v, 
Stryker Corporation, 179 USPQ 433 

(TTAB 1973). 

Section 2.122(f) clarifies existing 
(2.122(d) and codifies the practice 

thereunder. 

Section 2.123 is amended by revising 
paragraphs (a), (e)(3), (j). and (k) thereof. 

Section 2.123(a)(1) provides that 
testimony may be taken by depositions 
upon oral questions or upon written 
questions and further provides that if a 
party se?rves a notice of taking a 
testimonial deposition upon written 
questions, any adverse party may move 
to have the deposition taken upon oral 
questions if the witness, even though he 
may be a foreign party or a person who 
usually resides in a foreign country, is. 
or at the time of the deposition will be, 
in the United States or any territory 
under the control and jurisdiction of the 
United States. 

Section 2.123(a)(2) provides that 
testimony in a foreign country is 
ordinarily to be taken by a deposition 
upon written questions but that the 
party against whom a testimonial 
deposition will be taken may move for 
good cause shown to have it taken by 
ora! question* in a foreign country, and 
further provides that the parties may 
stipulate to have testimony taken by an 
oral deposition in a foreign country. 

Section 2.123(e)(3) codifies the 
practice that a party who did not receive 
* proper notice of the taking of a 
deposition with respect to any witness 
cross-examine that witness under 
protest while preserving his right to 
fcove to strike the whole of the 


testimony of that witness. 

Section 2.123(j) is revised to provide 
toat Rule 32(d) (1). (2), and (3) (A) and 
W of the Federal Rules of Civil 
Procedure shall apply to errors and 
‘TOtfuIanties in depositions; that notice 
will not be taken of merely formal or 
technical objections which shall no! 
•Ppear to have wrought a substantial 
injury to the party raising them; and thai 
m case of such injury it must be made tc 
jippfar that the objection was raised at 
Nte time specified in the aforesaid rule. 

oectloa 2.123(k) is revised to provide 
nat objections to the competency of a 
Witness or to the competency, relevancy 


or materiality of testimony must be 
raised at the time required by Rule 
32(d)(3)(A) of the Federal Rules of Civil 
Procedure, and that such objections will 
not be considered until final hearing. 

Section 2.124 sets out the procedure to 
be followed in taking a discovery 
deposition or a testimonial deposition 
upon written questions. 

Section 2.124(a) provides that a 
deposition upon written questions may 
be taken before any of the persons 
described in Rule 28 of the Federal Rules 
of Civil Procedure. 

Section 2.124(b)(1) provides for the 
kind of notice which must be served by 
a party desiring to take a testimonial 
deposition upon written questions and 
further provides that a copy of the 
notice, without the questions, must be 
filed with the TTAB. 

Section 2.124(b)(2) provides for the 
kind of notice which must be served by 
a party desiring to take a discovery 
deposition upon written questions and 
further provides that a copy of the 
notice, without the questions, must be 
Hied with the TTAB. This paragraph 
also provides that, if the name of the 
person to be deposed is not known to 
the party who will take the deposition, a 
general description sufficient to identify 
the class or group to whom the 
prospective witness belongs shall be 
stated in the notice and the party to be 
deposed shall designate one or more 
discovery witnesses. 

Section 2.124(c) requires that every 
notice of deposition upon written 
questions name or describe by title the 
officer before whom the deposition will 
be taken. 

Section 2.124(d)(1) specifies the 
procedure and timetable for serving the 
questions, objections, and substitute 
questions for a deposition upon written 
questions. 

Section 2.124(d)(2) provides that the 
TTAB may reset the times specified in 
§ 2.124(d)(1) and. when a testimonial 
deposition is to be taken upon written 
questions, shall suspend or reschedule 
other proceedings in the matter to allow 
for the completion of the deposition. 

Section 2.124(e) provides the 
procedure for sending the notice and 
questions to the officer designated in the 
notice, the taking of the deposition, and 
the certification and mailing of the 
transcript to the party who took the 
deposition. 

Section 2.124(f) provides for the 
service of copies of the transcript and 
exhibits, states that the party who took 
the deposition is responsible for the 
correctness of the transcript, permits the 
use of a discovery deposition as 
provided by § 2.120(j). and provides for 
the filing with the TTAB of a testimonial 


deposition, a copy thereof, and the 
exhibits. 

Section 2.124(g) states that objections 
to questions and answers may be 
considered at final hearing. 

Section 2.125(a) provides for the 
serv ice of a transcript of an oral 
testimonial deposition and the exhibits, 
and. in respect of that requirement, 
continues the rule of existing $ 2.125(a), 

Section 2.125(b) makes the party who 
took a deposition responsible for its 
correctness and for serving the adverse 
party with a corrected transcript or 
corrected pages. 

Section 2.125(cJ continues the 
requirement of existing (2.125(a) that a 
certified transcript and the exhibits be 
filed promptly with the TTAB and 
further provides that notice of filing be 
served on the adverse party and that a 
copy of the notice be filed with the 
TTAB. The requirement for the filing of 
a copy of the transcript (in addition to 
the certified transcript), which appeared 
both in existing {2.125(a) and in 
proposed {2.125(c). has not been 
retained in the final rule since the TTAB 
does not really need the copy and the 
printing of it is an unnecessary expense 
for parties involved in proceedings 
before the TTAB. 

Section 2.125(d) continues the 
requirements of existing {2.125(b). 

Section 2.125(e) provides that the 
TTAB, on motion, may order that any 
part of a deposition transcript or 
exhibits that directly disclose a trade 
secret or other confidential research, 
development or commercial information 
may be filed under seal and kept 
confidential and provides for sanctions 
for failure to comply with the order. 

Section 2.126 is deleted because the 
substance of the existing section has 
been shifted to { 2.122 (b)(2) and (c). 

Paragraphs (a), (b), and (c) of {2.127 
clarify, and codify the practice under, 
existing paragraphs (a), (b), and (c) of 
that section. 

Section 2.127(d) codifies the practice 
with respect to suspending all matters in 
a case not germane to a potentially 
dispositive motion until the 
determination thereof. 

Section 2.128(a)(1) clarifies existing 
{ 2.126(a) except that the rule requiring 
copies of a brief is shifted to final 
{2.128(b). 

Section 2.128(a)(2) codifies the 
practice of having the TTAB set the 
briefing schedule by order when 
proceedings are consolidated, or when 
there is a counterclaim, or when more 
than two parties are involved.' 

Section 2.128(a)(3) contains a new 
provision enabling the TTAB to enter 
judgment against a plaintiff who fails to 
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file a brief at final hearing and also fails 
to respond to an order to show cause 
why such judgment should nut be 
entered against him or files a response 
indicating that he has lost interest in the 
case. 

Section 2.128(b) clarifies and codifies 
the practice under the last sentence of 
existing (2.128(a) and existing 
52.128(b). 

Section 2.129(a) clarifies and codifies 
the practice under existing (2.128(c) and 
existing (2.129(a). 

Section 2.129(b) clarifies existing 
52.129(b). 

Section 2.129(c) clarifies existing 
(2.129(c). from which the language 
referring to a decision on a motion 
which is finally dispositive of a case has 
been deleted because any requests for 
reconsideration or modification of a 
decision issued on a motion would be 
made under final (2.127(b). 

Section 2.131 clarifies and codifies the 
practice under existing (2.131. The 
effect is to eliminate the dichotomy 
between inter partes and ex partes 
issues and to provide for the 
determination by the TTAB of all Issues 
that have been expressly pleaded by the 
parties or tried by their express or 
implied consent and to reserve for 
remand to the examiner for 
reexamination only issues neither 
pleaded nor tried but which appear to 
make the mark of an applicant 
unrogistrnble. 

Section 2.132(a) changes the practice 
under existing (2.132(a) by eliminating 
the step of having the TTAB issue an 
order to the plaintiff to show cause why 
judgment should not be entered against 
him. Under amended (2.132(a). the 
plaintiff will have fifteen days from the 
date of service of the defendant's motion 
for dismissal within which to show 
cause why judgment should not be 
rendered against the plaintiff. 

Section 2.132(b) clarities existing 
(2.132(b). 

Section 2.134(a) codifies the practice 
under existing { 2.134 that the written 
consent of the adverse party is required 
to avoid judgment against a cancellation 
respondent who applies to cancel his 
registration under section 7(d) of the Act 
of 1946 while the registration is involved 
in a proceeding. 

Section 2.134(b) provides that, after 
the commencement of a cancellation 
proceeding, if it comes to the attention 
of the TTAB that a respondent 
(registrant) has permitted his 
registration to be cancelled under 
section 8 of the Act of 1946 or has failed 
to renew his registration under section 9 
of the Act. an order may be issued 
allowing respondent until a set time in 
which to show cause why the resulting 


demise of the registration should not be 
deemed to be the equivalent of a 
cancellation of the registration by 
request of the respondent without the 
written consent of the adverse party and 
should not result in entry of judgment 
against the respondent; and that, in the 
absence of a showing of good and 
sufficient cause, judgment may be 
entered against respondent. Section 
2.134(b) is added to avoid situations 
where a respondent in a cancellation 
proceeding may moot the case and 
avoid judgment because of the fortuitous 
circumstance that his registration 
happens to reach its sixth anniversary 
or twentieth anniversary while a 
proceeding is pending and die 
respondent exploits this situation by 
simply failing to file an affidavit under 
section 8 of the Act or a renewal 
application under section 9 of the Act. 

Section 2.135 codifies the practice 
under existing { 2.135. which w parade) 
to the practice under existing ( 2.134 
and final ( 2.134(a), that the written 
consent of the adverse party is required 
to avoid judgment against an applicant 
who abandons his application or mark 
while the application is involved in an 
opposition, concurrent use or 
interference proceeding. It should be 
noted that existing ( 2.135 begins. “If. in 
a proceeding, an applicant * * • ", but 
that the section as proposed referred 
only to “an opposition proceeding”. The 
narrowing of the application of the rule 
in the section as proposed was an 
inadvertent error. In order to correct the 
error, the proposal to revise the section 
to include only a reference to an 
opposition proceeding is withdrawn. 

The wording of the beginning of final 
( 2.135, namely, “After commencement 
of an opposition, concurrent use. or 
interference proceeding, if the applicant 

., is legally equivalent to the 

beginning of existing { 2.135. 

Section 2.142(a) clarifies existing 
§ 2.142(a). 

Section 2.142(b) requires the examiner 
to file with the TTAB a brief answering 
the appellant's brief and requires the 
examiner to file the brief within sixty 
days after appellant's brief is sent to the 
examiner by the TTAB. Section 2.142(b) 
as proposed required that the 
examiner's brief (referred to therein as a 
“statement") answer “every point in" 
the appellant's brief, whereas existing 
§ 2.142(b) requires only that the 
examiner furnish a written statement “m 
answer to" appellant's brief. Upon 
further consideration, the proposal to 
modify { 2.142(b) to require that the 
examiner's brief answer “every point in" 
the appellant's brief is withdrawn since 
it is likely to result in briefs which are 
unduly lengthy. An appellant's brief may 


contain points which are so 
insignificant, immaterial, eta as to 
require no response. 

Section 2.142(c) codifies the practice 
that all requirements made by the 
examiner and not the subject of appeal 
shall be complied with prior to the filing 
of an appeal. 

Section 2.142(d) provides that the 
record in the application should be 
complete prior to the filing of an appeal, 
states that the TTAB will ordinarily nut 
consider additional evidence filed with 
the TTAB by the appellant or by the 
examiner after an appeal is filed, and 
provides that either the appellant or the 
examiner may request the TTAB to 
suspend the appeal and remand the 
application for further examination if 
the appellant or the examiner desires to 
introduce additional evidence. 

Section 2.142(e)(1) amends existing 
5 2.142(c), and codifies the practice 
under the existing rule, by changing the 
due date for a request for an oral 
hearing on an appeal from the date 
when the appellant’s brief is filed to a 
date ten days after the due date for a 
reply brief. 

Section 2.142(e)(2) requires the 
examiner to present an oral argument if 
an oral argument is requested by the 
appellant. 

Section 2.142(e)(3) allots twenty 
minutes to the appellant for oral 
argument and ten minutes to the 
examiner for oral argument. 

Section 2.142(f) provides for situations 
where, during an appeal, it appears to 
the TTAB that an issue not previously 
raised may render the mark of the 
appellant unregistrable, that is. when 
something on the face of the record on 
appeal indicates that a question 
concerning the registrability of the mark 
may exist but has not been considered. 
The paragraph provides the procedure 
to be followed by the TTAB, the 
Examiner, and the appellant when the 
TTAB suspends an appeal and remands 
an application on the TTAB's own 
initiative The paragraph as amended 
includes certain words, namely, "to be 
completed", appearing in the phrase 
“and remand the application to the 
examiner for further examination to be 
completed within thirty days", which 
were not included in the paragraph as 
proposed. The words have been added 
in order to further clarify the intent of 
the paragraph and are not considered to 
result in a material alteration thereof 
Further, for the reason indicated in 
connection with { 2.142(b). the words 
"every point in" have been omitted from 
5 2.142(f)(4). 

Section 2.148 collects in one section 
the rules on petitions to the 
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Commissioner in existing §5 2.146. 2.147. 
and part of 9 2.148. For this reason 
existing § 2.147 is removed. In the notice 
of proposed rulemaking, it was also 
proposed that existing 9 2.148 be 
deleted. The reason for the proposal 
was a belief that the entire substance of 
} 2.148 was incorporated in proposed 
5 2.146(a)(5). which provides that 
petition may be taken to the 
Commissioner in any extraordinary 
situation, when justice requires and no 
other party is injured thereby, to request 
a suspension or waiver of any 
requirement of the rules not being a 
requirement of the Act of 1946. 

However, existing 9 2.148 provides that 
in an extraordinary situation, when 
justice requires and no other party is 
injured thereby, any requirement of the 
rules not being a requirement of the 
statute may be suspended or waived by 
the Commissioner. That rule is not 
limited to waiver upon petition but 
rather also encompasses waiver upon 
the Commissioner’s own initiative. 
Inasmuch as the entire substance of 
existing 5 2.148 is not incorporated in 
proposed and final ( 2.146(a)(5). the 
proposal to remove 9 2.148 is 
withdrawn. 

Section 2.146(a) reflects the change in 
12.63(b) permitting petitions concerning 
some requirements which have been 

made final 

Section 2.146(b) delineates classes of 
questions which are not considered to 
be appropriate subject matter for 
petitions to the Commissioner. These 
questions are substantive issues of 
registrability of marks and arc 
considered to be appropriate for appeal 
to the TTAB. Section 2.146(b) as 
proposed read ’’Questions arising under 
Sections 2 . 3. 4. 5. 6 and 23 of the 
Trademark Act during the ex parte 
prosecution of applications are not 
considered to be appropriate subject 
matter for petitions to the 
Commissioner.*’, whereas paragraph (b) 

adopted herein reads ’’Questions of 
substance arising during the ex parte 
prosecution applications, including, but 
*jot limited to. questions arising of under 
Scions 2, 3. 4. 5. 8. and 23 of the Act of 
are not considered to be 
•ppropriate subject matter for petitions 
? the Commissioner.” The wording of 
me paragraph has been modified for 
Purposes of clarification, and such 
modification it not considered to result 
m a material alteration of the paragraph. 

Section 2.146(c) specifies the contents 
o • petition to the Commissioner, and in 

15 re *P«ct clarifies requirements 
Piously included in 9 £146(b). 

Section 2.146(d) specifies the time 
for filing B petition on any matter 
^ otherwise specifically provided for. 


In proposed S 2.146(d). an attempt was 
made to list the matters otherwise 
specifically provided for. However, 
several matters were inadvertently 
omitted. In order to ensure that the rule 
is correct, the list has been omitted from 
the final rule. 

Section 2.146(e) provides time limits 
and specifies the procedure for a 
petition to the Commissioner from the 
denial of a request for an extension of 
time to file an opposition or from an 
interlocutory order of the TTAB. Section 
2.146(e)(1) contains a new requirement 
that a petition from the denial of a 
request for an extension of time to 
oppose must be served on the applicant 
or his attorney and provides for a 
response by the applicant to the 
petition. 

Section 2.146(f) clarifies a provision 
previously included in 9 2.146(c). 

Section 2.146(g) clarifies and codifies 
the practice previously under f 2.146(d) 
and. in addition, makes S 2.146 
consistent with $9 2.63(b) and 2.65. as 
adopted herein. 

Section 2.146(h) codifies the practice 
previously under { 2.146(e) whereby 
authority to act on classes of petitions, 
in addition to any particular petition, 
may be delegated. 

Paragraphs (a), (b). and (c) of } 2.165 
specify the procedure when an affidavit 
or declaration filed under section 8 of 
the Act of 1946 is refused. The steps to 
be taken by the registrant to request 
reconsideration and to petition to the 
Commissioner and the time limits for 
such requests and petitions are stated. 

Section 2.165(d) states that a petition 
to the Commissioner for review of the 
action refusing the affidavit or 
declaration under section 8 of the Act of 
1948 shall be a condition precedent to an 
appeal to or action for review by any 
court. This implements section 21 (a)(1) 
and (b)(1) of the Act. which provides, 
inter alia, that a registrant who has filed 
an affidavit under section 8 of the Act 
who is dissatisfied with the decision of 
the Commissioner may appeal to the 
U.S. Court of Appeals for die Federal 
Circuit or may have remedy by a civil 
action. 

Section 2.173(b) clarifies the 
circumstances in which an amendment 
of the indentificalion of goods or 
services of a registration is permitted. 
The rules states that an identification of 
goods or services can be restricted or 
can be otherwise changed in ways that 
would not require repuolication of the 
mark. 

Paragraphs (a), (b). and (c) of 9 2184 
specify procedures and time limits for 
relief when an application for renewal 
of a registration under section 9 of the 


Act of 1946 is refused, in parallel with 
final 9 2.165. 

Section 2.184(d) is parallel to final 
§ 2.165(d) and has the same statutory 
basis. 

Section 2.186 clarifies and codifies the 
practice under existing 9 2 180 that 
action with respect to an assigned 
application or registration may be taken 
by the assignee provided that the 
assignment has been recorded. 

Response to Comments on the Rules 

The written comments and oral 
testimony offered in response to the 
notice of proposed rulemaking published 
in the Federal Register on June 29. 1982 
have been given careful consideration, 
and a substantial number of the 
suggested modifications have been 
adopted. The comments and responses 
(except those pertaining to 99 2.101. 
2.102, 2.103, 2.111, and 2.112. which were 
included in the final rule notice 
published in the Federal Register on 
January 28,1983 at 48 FR 3972) appear 
below: 

Comment: In response to the proposal 
to amend 9 2.20 by adding a new 
paragraph (b) to codify a particular 
practice relating to the verification of 
oppositions and petitions for 
cancellation, one organization noted 
that the question of verification of 
oppositions and petitions for 
cancellation appeared to be moot in 
view of Pub. L. 97-247; indicated its 
belief, with respect to the phrase 
“person who is authorized to sign" in 
proposed 9 2.20(b), that the rules 
pertaining to oppositions and petitions 
for cancellation should be amended to 
require that when an opposition or 
petition for cancellation is signed on 
behalf of a corporation or an association 
by a person who is authorized to sign 
the document but who is not an officer, 
the person must represent that he has 
such authority; and submitted its 
proposal for a substitute 9 2.20 (modeled 
on the corresponding patent rule. 9 168) 
which is broader in scope than present 
9 2.20. 

Response : Inasmuch as Pub. L 97-247 
has amended the Tradmark Act of 1946 
so as to eliminate the requirement for 
verification of oppositions and petitions 
for cancellation, the proposal to amend 
9 2.20 by adding a new paragraph (b) 
relating to verification of oppositions 
and petitions for cancellation has been 
withdrawn. The other two suggestions 
involve substantive rule changes which 
are outside the scope of the proposed 
rule changes as published and hence 
cannot be adopted without affording 
members of the public an opportunity to 
comment thereon. However, these 
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suggestions will be considered in 
connection with any future proposals to 
amend the rules in question. In this 
regard, it should be noted that when an 
opposition or petition for cancellation is 
signed by a person whose authority to 
sign is not apparent, it is the practice of 
the Trademark Trial and Appeal Board 
to inquire as to that person s authority to 
sign. 

Comment : One organization suggested 
that the word "Anything" be substituted 
in proposed § 2.27(c) for the phrase 
"Any documents, tangible things, 
answer to interrogatories, or all or any 
part of any discovery or testimonial 
deposition transcripts" because the 
attempt to list all of the types of things 
subjected to the rule might invite 
disputes as to whether particular items 
are covered. The same organization 
suggested that the following sentence be 
added to paragraph (e): "When possible, 
only confidential portions of filings with 
the Board shall be filed under seal." 

Response : The parapraph has been 
modified as suggested. 

Comment: One organization and three 
members of another organization 
suggested that proposed $ 2.04(b). which 
concerns requests for reconsideration 
after final action by the examiner, be 
modified to require that any request for 
reconsideration filed within three 
months of the final action be responded 
to by the examining attorney before the 
time for appeal. 

Response: The six-month period for 
appealing from a final refusal of 
registration, or for complying with a 
requirement which has been made final, 
or for petitioning the Commissioner |if 
permitted by i 2.63(b)) with respect to 
such a requirement, is statutory, and the 
Patent and Trademark Office cannot 
guarantee that any request for 
reconsideration filed within three 
months of the final action will be 
responded to by the examining attorney 
before the time for appeal. However, the 
paragraph has been modified to provide 
that normally the examiner will reply to 
a request for reconsideration before the 
end of the six-month period if the 
request is filed within three months after 
the date of the final action. 

Comment : Two organizations 
expressed disapproval of the final 
sentence of proposed $ 2.64(b), which 
reads: "Amendments accompanying 
requests for reconsideration after final 
action will be entered if they place the 
application in condition for publication 
or in better form for appeal." The 
organizations criticized this provision as 
being unduly restrictive and vague, and 
suggested that the subsection be 
modified to permit any amendment that 
complies with the Trademark Act of 


1946 and the Rules of Practice rn 
Trademark Cases. 

Response: The paragraph has been 
modified as suggested. 

Comment: One organization suggested 
that proposed $ 2.65(a), which includes a 
reference to proposed ( 2.63(b). be 
modified to include also a reference to 
proposed ( 2.146, for the asserted reason 
that if reference is made to other 
sections of the rules, the reference 
should include all the most pertinent 
rules. 

Response: The Paragraph has been 
modified as suggested. 

Comment: Two organizations urged 
with respect to proposed i 2.65(b) 

(which concerns the filing of an 
incomplete response to an examiner’s 
action), that the word "may" in the 
clause "opportunity to explain and 
supply the omission may be given before 
the question of abandonment is 
considered" be changed to "shall". 

Response: The suggestion has not 
been adopted. A requirement that an 
opportunity to explain and supply an 
omission be given in every case would 
result in a significant increase in the 
work load of the Trademark Examining 
Operation and hence an undue burden 
upon the Patent and Trademark Office. 
Accordingly, the word "may" has been 
retained in the final paragraph so as to 
leave the Trademark Examining 
Attorney with the descretion to 
determine whether such an opportunity 
should be given, depending upon the 
nature of the omission. The final 
paragraph parallels corresponding 
patent $ 1.135(c). 

Comment One member of one of the 
organizations commented that as a 
result of the proposed revision of 5 2.72 
(which would allow non-material 
changes in the drawing of a mark to be 
supported by specimens which were not 
necessarily in use at the time the 
original application was filed), an 
applicant might amend its mark sought 
to be registered in order to overcome a 
reference under section 2(d) of the 
Trademark Act of 1948. 

Response: The proposed revision 
might well have the result suggested in 
the comment, and an amendment for 
such a purpose would not be wrong, in 
and of itself. However, upon further 
consideration it appears that the 
proposed revision might result in so 
many amendments to marks as to 
constitute a burden upon the Patent and 
Trademark Office. Accordingly, the 
proposal to revise § 2.72 in the manner 
described above is withdrawn. A 
second proposal to change the last 
sentence of { 2.72 from "Amendments 
may not be made if the nature of the 
mark is changed thereby." to 


"Amendments may not be made if the 
character of the mark is materially 
altered.", so that the standard for 
amendment will be the same as the 
standard for amendment of registered 
marks (see section 7(d) of the Act of 
1946). is adopted. 

Comment: One organization 
commented, with respect to proposed 
5 2.81, that there is a typographical error 
in the first line of the section, namely, 
that "with" should be "within." Another 
organization noted certain errors in the 
corrections to proposed $ 2.121(b)(1) and 
(c) published in the Federal Register at 
47 FR 32955. 

Response: The noted errors were 
made in printing. They do not appear m 
the original text of the notice of 
proposed rulemaking which was 
prepared and retained by the Patent and 
Trademark Office. 

Comment• One individual one 
organization, and one member of 
another organization expressed their 
belief that the second sentence in 
proposed § 2.99(a) (which states. ‘The 
examiner may require an applicant for 
registration as a concurrent user to 
make a prima facie showing that the 
applicant is entitled to a concurrent use 
registration") is too vague to be of help 
in drafting a concurrent use application, 
and suggested that this portion of the 
paragraph either be deleted or made 
more specific. 

Response: Upon further consideration, 
it appears that the subject matter of this 
portion of the subsection should be 
developed either through decisional law 
or in the Trademark Manual of 
Examining Procedure. Accordingly, the 
sentence has been deleted. 

Comment Proposed 5 2.99(f) lists the 
conditions which must be met when an 
applicant seeks to obtain a concurrent 
use registration under the provisions of 
section 2(d) of the Act of 1946 based on 
a court decree, without the necessity of 
a concurrent use proceeding in the 
Patent and Trademark Office. One 
organization urged that the fifth 
condition (which states: "the excepted 
use specified in the concurrent use 
application does not involve a 
registration") be deteted for the reason 
that it is vague and. in any event, 
inappropriate where the registration 
involved was otherwise before the court 

Response: When the excepted use 
specified in a concurrent use application 
based on a court decree involves an 
unrestricted registration, a concurrent 
use registration proceeding must be 
instituted in order that the Trademark 
Trial and Appeal Board may restrict t e 
registration in accordance with the coun 
decree. In such cases, the concurrent uji 
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registration proceeding does not go 
forward to trial but rather is terminated 
on the basis of the court decree 
immediately after institution of the 
proceeding. However, if the registration 
has been restricted by the Commissioner 
In accordance with the court decree, and 
the other conditions listed in paragraph 
(f) have been met. there is ordinarily no 
need for a concurrent use registration 
proceeding. Accordingly, paragraph (f) 
has been modified to read: “the 
excepted use specified in the concurrent 
use application does not involve a 
registration, or any involved registration 
has been restricted by the Commissioner 
in accordance with the court decree.” 

Comment: One organization noted 
that in §5 2.104 and 2.105, as proposed, 
the term "opposition”, when used to 
refer to the complaint in an opposition 
proceeding, has been changed to “notice 
of opposition*'. The organization 
expressed its belief that there is no 
reason for reverting to the phrase 
“notice of opposition" except tradition, 
and that that phrase is confusingly 
similar to the phrase “notification of 
opposition". 


Response: The proposal to change 
"opposition" to “notice of opposition" in 
certain instances has not been adopted. 

Comment: One organization 
commented that proposed 5 2.113 should 
be modified to indicate that the effective 
filing date of a petition for cancellation 
will be the date that the statutory 
requirements, including payment of the 
required fec(9), are satisfied. The 
organization indicated that it was 
concerned here and elsewhere (see 
comment and response pertaining to 
5 2.111 in the final rule notice published 
in the Federal Register on January 28, 

1983 at 48 FR 3972) about cases in which 
an incomplete filing is made within five 
>*ars of the date of registration and not 
Perfected until the five-year period of 
section 14(a) of the Act of 1946 has 
passed. The organization also suggested 
dial the section be modified to include a 
cross reference to existing } 2 . 118 , 
which pertains to undelivered 
notifications. 


Rt'ponse: The section has been 
©odified to include a cross-reference to 
1 2lia. Additionally, the first clause in 
Jhe section, which as proposed read 
when a petition for cancellation has 
r* 0 In proper form and the correct 
tce(s} have been submitted.", has been 
Modified by the inclusion of a cross- 
Terence to 55 2.111 and 2.112 and by 
h(? deletion of the words “and the 
Jtorrect fce(s) have been submitted,", so 
*; file modified clause reads “When a 
Potion for cancellation has been filed 
? pr °P er (see 65 2.111 and 2.112),“. 
c b°n 2.1 li t as amended effective 


February 27.1983 (see the final rule 
notice published in the Federal Register 
on (anuary 28,1983 at 47 FR 3972) 
provides in efTect that the filing date of a 
petition for cancellation with respect to 
each named party petitioner and each 
class sought to be cancelled is the date 
of receipt in the Patent and Trademark 
Office of the petition together with the 
required fee for that party petitioner and 
class, and that is those case9 where the 
five-year limitation of sections 14 (a) 
and (b) of the Acts of 1946 is applicable, 
the petition and required fee(s) must be 
filed prior to the expiration of the five- 
year period. Section 2.112, as amended 
effective February 27,1983, pertains to 
the proper form for a petition for 
cancellation. 

Comment' One organization stated, 
with respect to proposed 5 2.117(b), that 
it failed to appreciate the necessity for 
requiring that issue be joined in both the 
civil action and the proceeding in the 
Patent and Trademark Office before the 
Trademark Trial and Appeal Board will 
consider suspension of the Board 
proceeding pending the outcome of the 
civil action. The organization also noted 
that the retained paragraph of § 2.117 
needs a paragraph reference, i.e„ “(a)". 

Response: The retained paragraph of 
5 2.117 has designated been “a". Insofar 
as proposed paragraph (b) is concerned, 
it is not in fact the practice of the Board 
to require that issue be joined in the 
civil action before suspension of the 
Board proceeding will be considered 
(see Tokaido v. Honda Associates. Inc.. 
179 USPQ (TTAB 1973)]. Moreover, 
while it may not be possible in some 
cases to determine whether a civil 
action is likely to be determinative of a 
proceeding before the Board until an 
answer has been filed In one or both 
proceedings, in other cases it is feasible 
and advantangeous to suspend prior to 
answer. Accordingly, proposed 
5 2.117(b) has been withdrawn, and 
proposed paragraphs (c) and (d) have 
been redesignated (b) and (c). 

Comment: One organization suggested 
that suspension be considered 
automatic upon the showing of the 
institution of a civil action between the 
parties provided that the party in the 
position of plaintiff in the Board 
proceeding has neither commenced 
taking testimony nor filed any evidence 
in such proceeding. 

Response: It is the normal practice of 
the Board to suspend under the 
circumstances outlined in the comment 
if it appears that the civil action may be 
dispositive of the proceeding before the 
Board. However, even under these 
circumstances there are times when it 
may be desirable to go forward with the 
Board proceeding, as. for example, when 


the civil court has a large backlog or 
suspends its own action pending the 
final determination of the Board 
proceeding. Accordingly, it is believed 
that the matter of suspension should be 
left to the discretion of the Board, and 
the suggested amendment has not been 
adopted. 

Comment: With respect to { 2.117(b) 
(identified in the notice of proposed 
rulemaking as 5 2.117(c)). which as 
proposed reads “Whenever there is 
pending, at the time when the question 
of the suspension of proceedings is 
raised, a motion which is potentially 
dispositive of the case, the motion will 
be decided before the question of 
suspension will be considered.", one 
organization and two members of 
another organization suggested that the 
phrase "the motion will be decided" be 
changed to “the motion may be 
decided", so that the Board will have the 
discretion to either suspend or rule in 
such a case, and will not be compelled 
to determine the motion before it if. for 
example, a similar motion is pending in 
the civil action. 

Response: The paragraph has been 
modified in accordance with this 
suggestion. 

Comment: Four members of one 
organization objected to proposed 

5 2.120(c)(2) (which provides in effect 
that whenever a foreign party or its 
officers, etc., is or will be in the United 
States during a discovery period, such 
party may be deposed in the United 
States by oral examination upon notice 
by the party seeking discovery). The 
reason given for the objection was that 
the foreign officer could be seriously 
inconvenienced because of the proposed 
rule, which invites abuse. 

Response: While it is true that a 
foreign officer who is traveling in the 
United States on other business might 
find it inconvenient to have his oral 
discovery deposition taken, it is equally 
true that there are instances in which it 
is inconvenient for a domestic officer to 
have his oral deposition taken. Further, 
there can be no doubt that the oral 
deposition is a far better discovery 
device than the deposition upon written 
questions. It is believed that the 
advantages offered by the oral 
deposition outweigh the disadvantage of 
possible inconvenience. Accordingly, 
proposed 6 2.120(c)(2) is being adopted 
herein as a final rule. 

Comment: With respect to proposed 

6 2.120(d), which provides for the 
production of documents, in response to 
a request for production of documents, 
at the place where the documents are 
usually kept, or where the parties agree, 
or where and in the manner which the 
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Trademark Trial and Appeal Board, 
upon motion, orders, one individual 
suggested that the paragraph be 
modified to require that the party upon 
which the request is served respond to 
the request by sending copies of all 
documents requested to the party 
making the request. 

Response: The purpose of $ 2120(d) is 
to permit the Board, upon motion, to 
order that a party produce requested 
documents by photocopying and mailing 
them to the requesting party at the 
latter's expense. However, inasmuch as 
there are cases in which some other 
manner of production is more 
appropriate or feasible, the manner of 
production is a matter which is better 
left to the discretion of the Board. 
Accordingly, the suggestion has not 
been adopted. 

Comment: One individual suggested 
that proposed { 2.120(e). which concerns 
motions to compel discovery, be 
modified to provide that if counsel for 
the parties reach an agreement relating 
to a disputed discovery matter, a motion 
may be brought to enforce the 
agreement 

Response: Inasmuch as it is not the 
function of the Board to enforce 
agreements between parties, this 
suggestion has not been adopted. 
However, a party may always argue the 
existence of such an agreement as a 
factor bearing on the merits of a motion 
to compel discovery. 

Comment: With respect to proposed 
S 2.120(i) (which provides, in essence, 
that the Board may at its discretion 
request that the parties come to its 
offices for a pre-trial conference when 
pre-trial questions or issues have been 
so complex that their resolution by 
correspondence or telephone conference 
is not practical), one individual, noting 
that the paragraph provides for a pre¬ 
trial conference at the Board's option 
and discretion, suggested that the 
paragraph be modified to indicate that 
such a conference may also be 
requested by a party to a proceeding but 
that the Board be left with the discretion 
to grant the request The same 
individual also suggested that the 
paragraph, which as proposed contains 
only a passing reference to a "telephone 
conference", be broken into two parts. 
Ihe First being devoted to the telephone 
conference (with provision therefor at 
the option of the Board or at the request 
of a party to a proceeding, but again 
leaving the Board with discretion to 
grant the request), and the second being 
devoted to the pre-trial conference. The 
individual expressed his belief that 
attorneys should be made aware of the 
telephone conference procedure since it 


can be very useful to them as well as to 
the Board. 

Response: The paragraph has been 
modified as suggested to include two 
paragraphs and to provide that the 
Board may utilize the telephone and pre¬ 
trial conference procedures either upon 
its own initiative or upon request made 
by one or both of the parties. Although 
neither of the new paragraphs contains 
the words "at its discretion." both 
contain the words "the Board may," 
which clearly indicate that the 
utilization of these procedures is a 
matter which is left to the discretion of 
the Board. 

Comment: A number of comments 
were received with respect to proposed 
$ 2.120(j), which pertains to the use of 
discovery depositions, admissions, or 
answers to interrogatories. Two 
organizations noted that proposed 
{ 2.120(j)(2) (which incorporates the 
"fairness exception" of Rule 32(a)(4) of 
the Federal Rules of Civil Procedure 
("F.R.C.P.") apparently limits the use of 
discovery depositions only to the 
inquiring party, while Rule 32(a)(4) 
F.R.C.P. allows the use of the deposition 
for any purpose by either party once the 
adverse party has relied upon any part 
of it. These organizations recommended 
that the paragraph be modified to follow 
Rule 32(a)(4) F.R.C.P. One organization 
objected to proposed | 2.120(j)(3) (which 
permits the introduction into evidence 
on motion of the discovery deposition of 
a non-party under certain circumstances 
provided that the motion is filed 
promptly after the circumstances 
claimed to justify use of the deposition 
become known) on the ground that the 
timing requirement for the motion is 
unnecessary and unduly restrictive and 
that the better practice would be to let 
the motion be filed at the time of the 
purported offer of the deposition into 
evidence. Another organization 
recommended that consideration be 
given to permitting much greater use of 
non-party discovery depositions than 
permitted by proposed { 2.120( j)(3), or at 
least that the burden imposed by the 
last of the listed instances in which such 
depositions may be introduced into 
evidence, namely, "upon a showing of 
extraordinary circumstances and 
necessity in the interest of justice'*, 
should be lessened. Three members of 
one organization commented that any 
party, not just the deposing party, 
should be able to make a discovery 
deposition of record if its use at trial is 
permitted by Rule 32 F.R.C.P. Finally, 
one individual noted that proposed 
i 2.120(|). which permits only the 
inquiring party to introduce a discovery 
deposition into evidence (unless the 


"fairness exception" applies), conflicts 
with Rule 32(a)(2) F.R.C.P.. which 
provides that a deposition of a party 
"may be used by an adverse party for 
any purpose", and with Rule 32(a)(3) 
F.R.C.P.. which provides that the 
deposition of "a witness, whether or not 
a parly, may be used by any party for 
any purpose" in the limited 
circumstances corresponding to those 
set forth in proposed S 2.120{j)(3) (except 
for the 100-mile exception, which is not 
applicable to proceedings before the 
Trademark Trial and Appeal Board). 
This individual submitted a suggested 
alternative text for S 2.120(j) which 
conforms to Rule 32(a) F.R.C.P. by (a) 
eliminating the restriction in proposed 
• § 2.120()) U) and (2) that only the 
inquiring party may offer a discovery 
deposition in evidence, und (b) 
broadening proposed { 2.l20(j)(2) to 
cover any "witness, whether or not a 
party". In the suggested text, paragraphs 
(1)—(3) of proposed i 2120(j) are also 
reorganized and rearranged for clarity. 
Response: The text suggested by the 
individual has been adopted with 
certain modifications in order to resolve 
the conflicts and objections noted by 
this individual and others, as outlined 
above. In Ihe final paragraph, the text of 
5 2.120(j)(l) follows the text of Rule 
32(a)(2) F.R.C.P. The text of the 
discovery deposition "fairness 
exception", which appears in final 
j 2.120(j)(4). is essentially the same as 
the text of Rule 32(a)(4) F.R.C.P. The 
provision relating to the introduction 
into evidence, by order of the Board 
upon motion, of the discovery deposition 
of a non-party under certain 
circumstances (which appears in final 
§ 2.120( j)(2)] has been broadened to 
permit the introduction, by order of the 
Board upon motion, of the discovery 
deposition of a witness, whether or not 
a party, by any party under the stated 
circumstances. The final such 
circumstance, which in the proposed 
paragraph read "upon a showing of 
extraordinary circumstances and 
necessity in the interest of justice", has 
been modified to read "upon a showing 
that such exceptional circumstances 
exist as to make it desirable, in the 
interest of justice, to allow the 
deposition to be used." which closely 
follows the wording of Rule 32(a)(3) 
F.R.C.P. The timing requirement for a 
motion filed under the paragraph has 
been changed from "filed promptly after 
the circumstances claimed to justify use 
of the deposition became known * to 
"filed at the time of the purported offer 
of the deposition in evidence" for all 
such motions except those based upon « 
claim of exceptional circumstances. In 
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the latter instance, the proposed timing 
requirement, namely, "filed promptly 
after the circumstances claimed to 
justify use of the deposition became 
known", has been retained in the Final 
rule for two reasons; first, to provide an 
adverse party with the best possible 
opportunity to investigate the claim of 
exceptional circumstances, and second, 
so that in those cases where the 
circumstances become known prior to 
the taking of the deposition, the motion 
will be filed, and hence can be 
determined, before the deposition is 
taken. Finally, in order to make it clear 
that once a discovery deposition, or a 
part thereof, or an answer to an 
interrogatory, or an admission, has been 
properly made of record by one party, it 
may be referred to by any party for any 
purpose permitted by the Federal Rules 
of Evidence, a provision to that effect, 
identified as paragraph (j)(7), has been 
included in the final paragraph. 

Comment : With respect to proposed 
$ 2.122(c)(2) (which provides that a 
registration owned by a party to a 
proceeding may be made of record by 
that party by Filing a notice of reliance 
accompanied by a certiFied copy of the 
registration showing current status and 
title), two organizations and three 
members of another organization 
objected to the requirement for 
certification of the status and title 
copies as being unnecessary, expensive, 
and unduly harsh. One of these 
organizations, noting that proposed 
§ 2.122 is modified to eliminate the 
practice set forth in existing § 2.122(b) 
(which provides that a registration of an 
opposer or petitioner pleaded in an 
opposition or petition to cancel will be 
received in evidence and made part of 
the record if two copies showing status 
and title of the registration or an order 
for such copies accompany the 
opposition or petition), expressed its 
belief that, accepting the Patent and 
Trademark Office’s position that the 
practice set forth in existing $ 2.122(b) 
has caused delays and problems for the 
Office, still there is no reason for 
requiring that the status and title copies 
of (he registration be certified when 
n^de of record, pursuant to proposed 
5 2 120(c)(2). by the Filing of a notice of 
reliance during the testimony period of 
party filing the notice. 

Response: The proposal to require 
status and title copies of 
registrations also be certified has not 
>een adopted herein. Further, since the 
°nly part of existing { 2.122(b) which 
oaused trouble was the provision 
evolving the submission of an order for 
italu * a °d title copies with the 
c°rqplaint. the proposal to modify 


existing § 2.122 by eliminating that 
provision is adopted herein, but the 
proposal to eliminate the provision 
involving the submission of actual status 
and title copies with the complaint is 
withdrawn. Hence, final § 2.122 
provides, in paragraph (d)(1). that a 
registration of the opposer or petitioner 
pleaded in an opposition or petition to 
cancel will be received in evidence and 
made part of the record if the opposition 
or petition is accompanied by two 
copies of the registration prepared and 
issued by the Patent and Trademark 
OfFice showing both the current status 
of and current title to the registration. 

Comment One organization suggested 
that the word "competent" should be 
inserted before the word "evidence" in 
two (unspecified) places in proposed 
§ 2.122(b)(2) and in one place in 
proposed § 2.122(b)(3), and that the First 
clause in proposed § 2.122(c)(2) be 
changed from "A registration owned by 
any party to a proceeding may be made 
of record in the proceeding by that party 
by Filing a notice of reliance." to "A 
registration owned by any party to a 
proceeding may be made of record in 
the proceeding by that party by 
appropriate identification and 
introduction during the proper testimony 
period or by filing a notice of reliance,". 
The same organization also submitted a 
suggested plan for reorganizing 
proposed $ 2.122 and for giving each 
paragraph therein a heading. Three 
members of another organization 
expressed their agreement with these 
suggestions. 

Response: The suggested plan for 
reorganization and for headings has 
been adopted herein with certain minor 
modiFications necessitated by the 
response to the foregoing comment (e g., 
the comment concerning the 
introduction of registrations in 
evidence). 

The word "competent" has been 
inserted before the word "evidence" 
only once in final $ 2.122(b)(2) and not 
at all in Final $ 2.122(c) (identified in the 
notice of proposed rulemaking as 
$ 2.122(b)(3)]. The clauses in these 
paragraphs where the word "competent" 
might have been, but was not, inserted 
before the word "evidence" read 'The 
allegation in an application for 
registration, or in a registration, of a 
date of use is not evidence on behalf of 
the applicant or registrant;"; "Specimens 
in the File of an application for 
registration, or in the file of a registrant, 
are not evidence on behalf of the 
applicant or registrant # and "An 
exhibit attached to a pleading is not 
evidence on behalf of the party to whose 
pleading the exhibit is attached. 


The reason why the word "competent" 
was not inserted in these instances is 
that in each one the matter in question is 
not evidence on behalf of the named 
party at all (although specimens, or the 
allegation of a date of use, for example, 
may be used as evidence against an 
applicant or registrant, e.g., as an 
admission against interest). 

Finally, the First clause in proposed 
$ 2.122(c)(2) [identiFied herein os 
§ 2.122(d)(2)] has been modiFied to read 
"A registration owned by any party to a 
proceeding may be made of record in 
the proceeding by that party by 
appropriate idcntiFication and 
introduction during the taking of 
testimony or by Filing a notice of 
reliance." There is a slight difference 
between the clause as adopted and the 
clause as suggested by the organization 
(the organization's suggested wording 
"during the proper testimony period" 
has been changed to “during the taking 
of testimony"). The change in the 
wording was made so that it would be 
clear that this portion refers to 
identiFication and introduction during 
the taking of testimony as distinguished 
from identiFication and introduction by 
notice of reliance. This change is not to 
be construed as an indication that such 
identiFication and introduction does not 
have to be made "during the proper 
testimony period"; with the deception of 
status and title copies of a plaintiffs 
pleaded registration submitted with the 
complaint, any evidence which a party 
offers on the case must be offered during 
the proper testimony period. 

Comment: With respect to proposed 
5 2.123(a)(1) (which provides, inter alia, 
that if a party serves notice of the taking 
of a testimonial deposition upon written 
questions of a witness within the United 
States, any adverse party may, within 
Fifteen days from the date of service of 
the notice, file a motion with the 
Trademark Trial and Appeal Board, for 
good cause, for an order that the 
deposition be taken by oral 
examination), one individual, noting that 
the procedure for taking testimony by 
written questions is unsatisfactory and 
often frustrating, suggested that the 
paragraph be changed to require that a 
paity seeking to utilize this procedure 
(in lieu of an oral examination) File a 
motion requesting, for good cause 
shown, permission to by-pass the oral 
examination of its witness, that is, that 
the burden of Filing a motion and 
showing good cause be shifted to the 
party who wants to take testimony upon 
written questions. 

Response: If the burden of Filmg the 
motion were shifted in the manner 
suggested, the Trademark Trial and 
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Appeal Board would have to rule on a 
motion in every case where a party 
desires to take testimony by written / 
questions. Under the rule as proposed, 
the Board would have to rule on a 
motion only in those cases where one 
party desires to take testimony by 
written questions and the adverse party 
objects to the use of this procedure in 
lieu of an oral deposition. Often, the 
adverse party does not object. 

Moreover. Rule 31 F.R.C.P.. which 
provides for the use of depositions upon 
written questions in federal district 
courts, does not require that a party who 
wishes to use this procedure file a 
motion requesting permission to do so. 
Accordingly, this suggestion has not 
been adopted. 

Comment: Two organizations 
commented that proposed paragraphs (j) 
and (k) of $ 2.123. which relate to the 
raising of objections to testimony 
depositions taken in inter partes 
proceedings, appear to be inconsistent 
and unclear as to the timing of 
objections. Both organizations suggested 
that the paragraphs be modified to rely 
upon the pertinent portion of the Federal 
Rules of Civil Procedure, namely. Rule 
32(d)(3). Similarly, one individual 
commented that proposed paragraph (k) 
is ambiguous as to the timing of an 
objection to testimony based upon lack 
of competency of the witness. 

Response: In order to improve their 
consistency and clarity, the paragraphs 
have been modified as suggested. It 
should be noted that the result of the 
modification of paragraph (j) is that if a 
party fails to attend the taking of a 
deposition, he thereby waives any 
objection which under Rule 32(d)(3)(A) 
and (B) F.R.C.P. is deemed to be waived 
if not made at the taking of the 
deposition. This is a significant change 
from existing § 2.123(j), which permits 
the raising of forma) or technical 
objections as soon as a party becomes 
aware of them, e.g., in the case of a 
party who did not attend the taking of a 
deposition, at the time when such party 
receives a copy of a transcript of the 
deposition. 

Comment: With respect to the same 
paragraphs, one individual suggested 
that the Trademark Trial and Appeal 
Board entertain and determine, prior to 
the briefing period, motions to strike 
testimony, so that parties to a 
proceeding before the Board will know 
exactly what is in the record when they 
write their briefs. 

Response: The adoption of this 
suggestion would put an intolerable 
burden on the Board because the Board 
would have to read testimony 
depositions both at the time of 
determination of a motion to strike them 


and again at final hearing. It is the 
longstanding policy of the Board not to 
read trial testimony taken in a 
proceeding before it. or to examine other 
evidence offered by the parties in 
support of their respective cases, until 
final hearing. See. for example: Curtice- 
Bums . Inc. v. Northwest Sanitation 
Products . Inc., 182 USPQ 572 (Comr, 
1974), and Clairol Incorporated v. 
Holland Hall Products, Inc.. 161 USPQ 
616 (TTAB 1969). Accordingly, the 
suggestion has not been adopted. 

Comment: With respect to proposed 
5 2.124(d)(2) (which provides in part that 
when one or more testimonial 
depositions are to be taken upon written 
questions, the Trademark Trial and 
Appeal Board may suspend or 
reschedule other proceedings in the 
matter to allow for the orderly 
completion of the depositions upon 
written questions), one individual 
expressed his belief that when the Board 
receives notice that a deposition is to be 
taken upon written questions, it should 
immediately suspend proceedings for a 
sixty-day period to allow for the 
completion of the deposition, thereby 
avoiding unnecessary motions to extend 
the trial periods. 

Response: The paragraph has been 
modified to provide that in such 
situations the Board “shall" suspend or 
reschedule other proceedings in the 
matter to allow for the orderly ^ 
completion of the deposition. The length 
of the suspension has been left to the 
discretion of the Board since the time 
required to complete the taking of a 
deposition upon written questions varies 
according to the place where the 
witness is located. 

Comment: One organization, noting 
that the words "the letter" in proposed 
§ 2.124(e) have no antecedent and hence 
create an unnecessary ambiguity, 
suggested that the words "the notice and 
of all of the questions mailed" be 
substituted therefor. With respect to the 
statement in proposed S 2.124(f) that it is 
the responsibility of the party who takes 
a deposition upon written questions to 
assure that the transcript is correct the 
same organization suggested that the 
paragraph be modified to include a 
cross-reference to proposed i 2.125(b), 
which specifies procedures for 
correcting transcripts. 

Response: The paragraphs hav£ been 
modified as suggested. 

Comment: With respect to proposed 
§S 2.27(e). 2.120(f). and 2.125(e), which 
relattHoihe provision, in inter partes 
proceedings before the Trademark Trial 
and Appeal Board, of certain types of 
discovery information, and the 
submission of certain types of trial 
evidence, under protective order, one 


individual commented that the proposed 
rules would appear to permit parties to 
keep virtually all relevant information 
confidential from the public at large. 

Response: Under the rules as 
proposed and adopted, only trade 
secrets and confidential information are 
held under seal and kept confidential by 
the Board. Very little of the evidence 
offered in inter partes proceedings 
before the Trademark Trial and Appeal 
Board, is of this nature. 

Comment: Two organizations objected 
to proposed } 2.128(a)(3) (which 
provides in essence that when a party 
fails to file a brief on the case, the 
Trademark Trial and Appeal Board may 
treat such failure as a concession of the 
case) on the grounds that the proposed 
rule is unduly harsh: that it constitutes 
an abrogation of the Board's 
responsibility to decide cases on the 
record before it. regardless of the 
absence of briefs: that the granting or 
denial of a registration with its 
evidentiary presumptions is too 
important an issue to be decided on the 
basis of a presumed concession; and 
that a party who fails to file a brief 
should at least be given an opportunity 
to show cause why judgment should not 
be entered against him for such failure 
Similarly, one member of another 
organization believes that the proposed 
rule would encourage the filing of 
spurious oppositions in cases where the 
opposer feels that the applicant may not 
be in a position to afford the legal fees 
required for preparing a brief. 

Response: For the reasons indicated in 
the comments, proposed 5 2.128(a)(3) 
has been modified to refer only to the 
party in the position of plaintiff, and 
proposed $ 2.128(a)(1) has been 
modified to make It clear that the filing 
of a brief on the case is not mandatory 
for the party in the position of 
defendant. Further, the primary purpose 
of proposed 5 2.128(a)(3) was to save the 
Board the burden of determining cases 
of the merits in instances where the 
parties have settled, but have failed to 
inform the Board thereof, or where one 
party, particularly the plaintiff, has lost 
interest in the case. It is not the 
intention of the Board to enter judgment 
against a plaintiff for failure to file a 
brief on the case if the plaintiff still 
desires to obtain a determination of the 
case on the merits. Accordingly, 
proposed § 2.128(a)(3) has been 
modified herein to provide an 
opportunity for the plaintiff who fails t0 
file a main brief on the case to show 
cause why such failure should not be 
treated as a concession of the case. 
Additionally, the paragraph has been 
modified to indicate that judgment may 
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be entered against a plaintiff for failure 
to file a main brief only if plaintiff fails 
to file a response to the order to show 
cause or tiles a response indicating that 
he has lost interest in the case. 

Comment: One organization, noting 
that proposed S 2.128(b) permits briefs 
to be filed on legal or letter size paper, 
suggested that since the federal courts 
now permit only the use of letter size 
paper, consideration should be given to 
requiring that briefs and all other formal 
papers filed in the Patent and 
Trademark Office by on letter size paper 
only. With respect to the same 
paragraph, one individual 
recommended, because of the different 
paper sizes permitted under the rule, 
that the rule be modified to specify the 
number of words that a brief can 
contain or. alternatively, to specify 
separately the number of pages 
permitted for briefs written on each size 
of paper. The same individual suggested 
that it should be made clear that the 
permitted number of pages in a brief 
does not include pages containing the 
index and the alphabetical list of cases. 

Response: The paragraph has been 
modified to require that briefs be 
submitted on letter size paper. As to 
what is included within the specified 
page limitations, the paragraph as 
proposed and adopted states in part that 
M no brief shall contain more that fifty 
pages of argument and, in the case of a 
reply brief, the entire brief shall not 
exceed twenty-five pages" (emphasis 
added). It is believed that the paragraph 
as written clearly indicates that the 
fifty page limitation for a main brief 
applies only to the length of the 
argument and does not include the index 
and case list pages, but that the twenty- 
five page limitation for a reply brief 
applies to the entire brief, e.g., argument, 
Index, case list, and all. Accordingly, no 
further modification has been made. 

Comment: With respect to proposed 
12.134(b) (which provides that if the 
respondent in a cancellation proceeding 
permits his involved registration to be 
cancelled under section 8 of the Act of 
194Q or fails to renew the registration 
under section 9 of the Act of 1946. such 
cancellation or failure to renew shall be 
deemed to be the equivalent of a 
cancellation by request of respondent 
without the consent of the adverse party 
and shall result in entry of judgment 
against respondent), two organizations 
commented that the judgment entered 
against a respondent under the proposed 
Paragraph would have a res judicata 
effect; that the entry of such a judgment 
*ould be unduly harsh where the 
cancellation or expiration was the result 
0 an Inadvertence or mistake; and that. 


at a minimum, a respondent should be 
allowed to "show cause" why such a 
judgment should be entered. Similarly 
one individual commented that in such 
situations, a respondent whose use of its 
registered mark has in fact been 
discontinued should be put in a position 
whereby it can terminate the dispute 
with prejudice only as to the ground of 
abandonment. 

Response: The paragraph has been 
modified to provide an opportunity for 
the respondent in such situation to 
"show cause" why judgment should not 
be entered against it. If respondent 
submits a showing that the cancellation 
or expiration was the result of an 
inadvertence or mistake, judgment will 
not be entered against it. If respondent 
submits a showing that the cancellation 
or expiration was occasioned by the fact 
that its registered mark had been 
abandoned and that such abandonment 
was not made for purposes of avoiding 
the proceeding but rather was the result, 
for example, of a two-year period of 
nonuse which commenced well before 
respondent learned of the existence of 
the proceeding, judgment will be entered 
against it only and specifically on the 
ground of abandonment. 

Comment: Apparently with respect to 
proposed ( 2.135 (which provides that 
after the commencement of an 
opposition proceeding, if applicant files 
a written abandonment of the 
application or of the mark without the 
written consent of every adverse party, 
judgment shall be entered against the 
applicant), one individual expressed his 
belief that if an applicant involved in an 
opposition were allowed to abandon its 
mark or application without the consent 
of the opposer without incurring entry of 
judgment against itself, more applicants 
would abandon, thus saving money for 
the Patent and Trademark Office. 

Response: The purpose of ( 2.135 is to 
prevent an applicant involved in an 
opposition from abandoning its opposed 
application and then refiling, thus 
putting opposer (and the Patent and 
Trademark Office) to the expense of 
multiple proceedings. A rule to the 
contrary would be inequitable. 
Accordingly. S 2.135 has not been 
modified in the manner suggested by 
this comment. 

Comment: One individual questioned 
the necessity for the requirement in 
proposed S 2.142(e)(2) that if the 
appellant in an ex parte proceeding 
requests an oral argument, the examiner 
who issued a refusal of registration or a 
requirement from which an appeal is 
taken, or in lieu thereof another 
examiner from the same examining 
division as designated by the 


supervisory attorney thereof, shall 
present an oral argument. 

Response: The purpose of the 
requirement is to ensure that the 
examining attorney will be present at 
the oral hearing to respond to any new 
arguments raised by appellant and to 
answer any questions which the 
members of the panel assigned to hear 
the case may have. The examining 
attorney’s oral argument need not be 
lengthy; if he(she) has nothing to add to 
what he(she) has already said in his(her) 
appeal brief, he(she) may simply say so. 

Comment: With respect to the last 
sentence of proposed { 2.165(a) (which 
states in essence that the certificate of 
mailing procedure provided by $ 1.8 
does not apply to affidavits or 
declarations filed under section 8 (a) or 
(b) of the Act), one organization 
expressed its belief that the sentence 
should be deleted in light of H.R. 6260. 

Response: I I.R. 6260, which was 
enacted on August 27,1982 as Pub. L 
97-247, amended 35 U.S.C. 21 to include 
a provision that the Commissioner may 
by rule prescribe that any paper or fee 
required to be filed in the Patent and 
Trademark Office will be considered 
filed in the Office on the date on which 
it was deposited with the United States 
Postal Service or would have been 
deposited with the United States Postal 
Service but for postal service 
interruptions or emergencies designated 
by the Commissioner. As a result 
thereof, a new section, $ 110, effective 
February 27,1983, has been added, by 
final rule notice published in the Federal 
Register on January 20,1983 at 48 FR 
2696. to Part I of Title 37 CFR. The new 
section provides a procedure for 
assigning the date on which any paper 
or fee is deposited as "Express Mail" 
with the United States Postal Service as 
the filing date of the paper or fee in the 
Patent and Trademark Office. Inasmuch 
as this new section applies to "any 
paper or fee", it applies to affidavits or 
declarations fled under section 8 (a) or 
(b) of the Act of 1946. However, the 5 1.8 
certificate of mailing procedure has not 
been eliminated, and that section still 
specifically provides that the procedure 
outlined therein does not apply to 
affidavits filed under section 8 (a) or (b) 
of the Act. In view thereof, the last 
sentence of S 2.165(a) has been amended 
by the addition of a final clause, namely, 
"but the certificate of mailing by 
‘Express Mail* procedure provided by 
i 1.10 does apply thereto." 

Comment: One organization has 
submitted suggestions for changes to 
rules not involved herein. 

Response: The suggested changes 
cannot be adopted without affording 
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members of the public an opportunity to 
comment thereon. However, these 
suggestions will be considered in 
connection with any future proposals to 
amend the rules in question. 

Environmental, energy and other 
considerations: The rule change will not 
have a significant impact on the quality 
of the human environment or the 
conservation of energy resources. 

The rule change will not have a 
significant adverse economic impact on 
a substantial number of small entities 
(Regulatory* Flexibility Act. Pub. L 90- 
354). The rule change includes no 
additional or increased fees. 

Substantive rights to use valuable 
trademarks are not adversely affected 

The rule change does not impose a 
record keeping or reporting burden 
under the Paperwork Reduction Act of 
1980. 44 U.S.C. 3501 et seq. No additional 
information is required from the public. 
No additional records are required to be 
maintained by the Patent and 
Trademark Office because there are no 
additional fees or proceedings to 
monitor. 

The Patent and Trademark Office has 
determined that this rule change is not a 
major rule under Executive Order 12291. 
The annual effect on the economy will 
be less than $100 million. There will be 
no major increases In costs or prices for 
consumers, individual industries. 
Federal. State, or local government 
agencies, or geographic regions. There 
will be no significant, adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with foreign 
based enterprises in domestic or export 
markets. 

List of Subjects in 37 CFR Part 2 

Administrative practice and 
procedures. Courts. Lawyers. 
Trademarks. 

Amendment of Regulations 

After consideration of the comments 
received and pursuant to the authority 
contained in 15 U.S.Q 1123. Part 2 of 
Title 37 of the Code of Federal 
Regulations is amended as set forlh 
below. 

PART 2—RULES OF PRACTICE IN 
TRADEMARK CASES 

1. Section 2.27 is amended by revising 
paragraphs (b) and (d) and adding 
paragraph (e) to read as follows: 

9 2.27 Pending trademark application 
index; access to applications. 

i • i • • 

(b) Except as provided in paragraph 
(e) of this section, access to the file of a 


particular pending application wiil be 
permitted prior to publication under 
9 2 80 upon written request 
• • • • • 

(d) Except as provided in paragraph 
(e) of this section, after a mark has been 
registered, or published for opposition, 
the file of the application and all 
proceedings relating thereto are 
available for public inspection and 
copies of the papers may be furnished 
upon paying the fee therefor. 

(e) Anything ordered to be filed under 
seal pursuant to a protective order 
issued or made by any court or by the 
Trademark Trial and Appeal Board in 
any proceeding involving an application 
or a registration shall be kept 
confidential and shall not be made 
available for public inspection or 
copying unless otherwise ordered by the 
court or the Board, or unless the party 
protected by the order voluntarily 
discloses the matter subject thereto. 
When possible, only confidential 
portions of filing with the Board shall be 
filed under seal. 

2. Section 2.83 is revised to read as 
follows: 

9 2.63 Reexamination. 

(a) After response by the applicant, 
the application will be reexamined or 
reconsidered. If registration is again 
refused or any formal requiremcntlsj is 
repeated, but the examiner's action is 
not stated to be final, the applicant may 
respond again. 

(b) After reexamination the applicant 
may respond by filing a timely petition 
to the Commissioner for relief from a 
formal requirement if: (1) The 
requirement is repeated, but the 
examiner's action is not made final, and 
the subject matter of the requirement is 
appropriate for petition to the 
Commissioner (see § 2.146(b)); or (2) the 
examiner's action is made final and 
such action is limited to subject matter 
appropriate for petition to the 
Commissioner. If the petition is denied, 
the applicant shall have until six months 
from the date of the Office action which 
repeated the requirement or made it 
final or thirty days from the date of the 
decision on the petition, whichever date 
is later, to comply with the requirement. 
A formal requirement which is the 
subject of a petition decided by the 
Commissioner may not subsequently be 
the subject of an appeal to the 
Trademark Trial and Appeal Board. 

3. Section 2 64 is revised to read as 
follows: 

9 2.64 Final action. 

(a) On the first or any subsequent 
reexamination or reconsideration the 
refusal of the registration or the 


insistence upon a requirement may be 
stated to be final whereupon applicant s 
response is limited to an appeal or to a 
compliance with any requirement, or to 
a petition to the Commissioner if 
permitted by § 2.63(b). 

(b) During the period between a final 
action and expiration of the time for 
filing an appeal the applicant may 
request the examiner to reconsider the 
Final action. The Filing of a request for 
reconsideration will not extend the time 
for filing an appeal or petitioning the 
Commissioner, but normally the 
examiner will reply to a request for 
reconsideration before the end of the 
six-month period if the request is filed 
within three months after the date of the 
final action. Amendments 
accompanying requests for 
reconsideration after final action will be 
entered if they comply with the rules of 
practice in trademark cases and the Act 
of 194a 

4. Section 2.65 is revised to read as 
follows: 

9 2.65 Abandonment 

(a) If an applicant fails to respond, or 
to respond completely, within six 
months after the date an action is 
mailed the application shall be deemed 
to have been abandoned. A timely 
petition to the Commissioner pursuant 
to §§ 2.63(b) and 2.146 is a response 
which avoids abandonment of an 
application. 

(b) When action by the applicant filed 
within the six-month response period is 
a bona fide attempt to advance the 
examination of the application and is 
substantially a complete response to the 
examiner's action, but consideration of 
some matter or compliance with some 
requirement has been inadvertently 
omitted opportunity to explain and 
supply the omission may be given before 
the question of abandonment is 
considered 

5. Section 2.72 is revised to read as 
follows: 

9 2.72 Amendments to description or 
drawing of the mark. 

Amendments to the description or 
drawing of the mark may be permitted 
only if warranted by the specimens (or 
facsimilies) as originally filed, or 
supported by additional specimens (or 
facsimilies) and a supplemental affidavit 
or declaration In accordance with 9 2.20 
alleging that the mark shown in the 
amended drawing was in actual use 
prior to the filing date of the application 
Amendments may not be made if the 
character of the mark is materially 
altered. 
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6. Section 2.81 is revised to read as 

follows: 

9 2.81 Alio wince of application. 

If no opposition is filed within the 
time permitted or all oppositions filed 
are dismissed, and if no interference is 
declared and no concurrent use 
proceeding is instituted, the application 
will be prepared for issuance of the 
certificate of registration as provided in 
12.151. 

92.88 [Removed| 

7. Section 2.88 is removed. 

9 2.94 [Removed] 

8. Section 2.94 is removed. 

§2.95 [Removed) 

9. Section 2.95 is removed. 

10. Section 2.96 is revised to read as 

follows: 

9 2.96 Issue; burden of proof. 

The issue in an interference between 
applications is normally priority of use, 
but the rights of the parties to 
registration may also be determined. 

The party whose application Involved in 
the interference has the latest filing date 
is the junior party and has the burden of 
proof. When there are more than two 
parties to an interference, a party shall 
be a junior to and shall have the burden 
of proof as against every other party 
whose application involved in the 
interference has an earlier filing date. If 
the Involved applications of any parties 
have the same filing date, the 
application with the latest date of 
execution will be deemed to have the 
latest filing date and that applicant will 
be the junior party. The issue in an 
interference between an application and 
a registration shall be the same, but in 
the event the final decision is adverse to 
the registrant, a registration to the 
applicant will not be authorized so long 
as the interfering registration remains on 
the register. 

52.97 [Removed] 

11 Section 2.97 is removed. 

12. Section 2.98 is revised to read as 

follows: 

? 2-98 Adding party to interference. 

A party may be added to an 
interference only upon petition to the 
Commissioner by that party. If an 
application which is or might be the 
subject of a petition for addition to an 
interference is not added, the examiner 
suspend action on the application 
pending termination of the interference 
proceeding. 

r }?' ^ ec, * on 2.99 is revised to read as 

follows: 


§ 2.99 Application to register as 
concurrent user. 

(a) An application for registration as a 
lawful concurrent user will be examined 
in the same manner as other 
applications for registration. 

(b) When it is determined that the 
mark is ready for publication, the 
applicant may be required to furnish as 
many copies of this application, 
specimens and drawing as may be 
necessary for the preparation of notices 
for each applicant, registrant or user 
specified as a concurrent user in the 
application for registration. 

(c) Upon receipt of the copies required 
by paragraph (b) of this section, the 
examiner snail forward the application 
for concurrent use registration for 
publication in the Official Gazette as 
provided by { 2.80. If no opposition is 
file, or if all oppositions that are filed 
are dismissed or withdrawn, the 
Trademark Trial and Appeal Board shall 
prepare a notice for the applicant for 
concurrent use registration and for each 
applicant, registrant or user specified as 
a concurrent user in the application. The 
notices for the specified parties shall 
state the name and address of the 
applicant and of the applicant's attorney 
or other authorized representative, if 
any. together with the serial number and 
filing date of the application. 

(d) (1) The notices shall be sent to each 
applicant, in care of his attorney or 
other authorized representative, if any. 
to each user, and to each registrant. A 
copy of the application shall be 
forwarded with the notice to each party 
specified in the application. 

(2) An answer to the notice is not 
required in the case of an applicant or 
registrant whose application or 
registration is specified as a concurrent 
user in the application, but a statement, 
if desired, may be Bled within forty days 
after the mailing of the notice; in the 
case of any other party specified as a 
concurrent user in the application, and 
answer must be filed within forty days 
after the mailing of the notice. 

(3) If an answer, when required, is not 
filed, judgment will be entered 
precluding the specified user from 
claiming any right more extensive than 
that acknowledged in the appiication(s) 
for concurrent use registration, but the 
applicant(s) will remain with the burden 
of proving entitlement to registration(s). 

(e) The applicant for a concurrent use 
registration has the burden of proving 
entitlement thereto. If there are two or 
more applications for concurrent use 
registration involved in a proceeding, 
the party whose application has the 
latest filing date is the junior party. A 
party whose application has a filing date 
between the filing dates of the earliest 


involved application and the latest 
involved application is a junior party to 
every party whose involved application 
has an earlier filing date. If any 
applications have the same filing date, 
the application with the latest date of 
execution will be deemed to have the 
latest filing date and that applicant will 
be the junior party. A person specified 
as an excepted user in a concurrent use 
application but who has not filed an 
application shall be considered a party 
senior to every party that has an 
application involved in the proceeding. 

(f) When a concurrent use registration 
is sought on the basis that a court of 
competent jurisdiction has finally 
determined that the parties are entitled 
to use the same or similar marks in 
commerce, a concurrent use registration 
proceeding will not be instituted if all of 
the following conditions are fulfilled: 

(1) The applicant is entitled to 
registration subject only to the 
concurrent lawful use of a party to the 
court proceeding; and 

(2) The court decree specifies the 
rights of the parties; and 

(3) A true copy of the court decree is 
submitted to the examiner and 

(4) The concurrent use application 
complies fully and exactly with the 
court decree; and 

(5) The excepted use specified in the 
concurrent use application does not 
involve a registration, or any involved 
registration has been restricted by the 
Commissioner in accordance with the 
court decree. 

If any of the conditions specified in this 
paragraph is not satisfied, a concurrent 
use registration proceeding shall be 
prepared and instituted as provided in 
paragraphs (a) through (e) of this 
section. 

(8) Registrations and applications to 
register on the Supplemental Register 
and registrations under the Act of 1920 
are not subject to concurrent use 
registration proceedings. 

14. Section 2.104 is revised to read as 
follows: 

5 2.104 Contents of opposition. 

The opposition must set forth a short 
and plain statement showing how the 
opposer would be damaged by the 
registration of the opposed mark and 
state the grounds for opposition. A 
duplicate copy of the opposition, 
including exhibits, shall be filed with the 
opposition. 

15. Section 2.105 is revised to read as 
follows: 
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§ 2.105 Notification of opposition 
proceeding} t]. 

When an opposition in proper form 
has been filed and the correct fee(s) 
have been submitted, a notification shall 
be prepared by the Trademark Trial and 
Appeal Board, which shall identify the 
title and number of the proceeding and 
the application involved and shall 
designate a time, not less than thirty 
days from the mailing date of the 
notification, within which an answer 
must be filed. A copy of the notification 
shall be forwarded to the attorney or 
other authorized representative of the 
opposer. if any. or to the opposer. The 
duplicate copy of the opposition and 
exhibits shall be forwarded with a copy 
of the notification to the attorney or 
other authorized representative of the 
applicant, if any. or to the applicant. 

16. Section 2.106 is amended by 
revising paragraph (c) to read as 
follows: 

§ 2.106 Answer. 

• • • • • 

(c) The opposition may be withdrawn 
without prejudice before the answer is 
filed. After the answer is filed, the 
opposition may not be withdrawn 
without prejudice except with the 
written consent of the applicant. 

17. Section 2.107 is revised to read as 
follows: 

} 2.107 Amendment ot pleadings In an 
opposition proceeding. 

Pleadings in an opposition proceeding 
may be amended in the same manner 
and to the same extent as in a civil 
action in a United States district court. 

16. Section 2.113 is revised to read as 
follows: 

} 2.113 Notification of cancellation 
proceeding. 

(a) When a petition for cancellation 
has been filed in proper form (see 
$$ 2.111 and 2.112). a notification shall 
be prepared by the Trademark Trial and 
Appeal Board, which shall identify the 
title and number of the proceeding and 
the registration or registrations involved 
and shall designate a time, not less than 
thirty days from the mailing date of the 
notification, within which an answer 
must be filed. A copy of the notification 
shall be forwarded to the attorney or 
other authorized representative of the 
petitioner, if any. or to the petitioner. 

The duplicate copy of the petition for 
cancellation and exhibits shall be 
forwarded with a copy of the 
notification to the respondent (see 
§ 2.118). If the petition is found to be 
defective as to form, the party filing the 
petition shall be so advised and allowed 


a reasonable time for correcting the 
informality. 

19. Section 2.115 is revised to read as 
follows: 

5 2.115 Amendment of pleadings in a 
cancellation proceeding. 

Pleadings in a cancellation proceeding 
may be amended in the same manner 
and to the same extent as in a dvil 
action in a United States district court 

20. Section 2.116 is amended by 
revising paragraphs (b) and (c) to read 
as follows: 

§ 2.115 Rules of Procedure. 

• • • • • 

(b) The opposer in an opposition 
proceeding or the petitioner in a 
cancellation proceeding shall be in the 
position of plaintiff, and the applicant in 
an opposition proceeding or the 
respondent in a cancellation proceeding 
shall be in the position of defendant. A 
party that is a junior parly in an 
interference proceeding or in a 
concurrent use registration proceeding 
shall be in the position of plaintiff 
against every party that is senior, and 
the party that is a senior party in an 
interference proceeding or in a 
concurrent use registration proceeding 
shall be a defendant against every party 
that is junior. 

(c) The opposition or the petition for 
cancellation and the answer correspond 
to the complaint and answer in a court 
proceeding. 

21. Section 2.117 is revised to read as 
follows: 

5 2.117 Suspension of proceedings. 

(a) Whenever it shall come to the 
attention of the Trademark Trial and 
Appeal Board that parties to a pending 
case are engaged in a civil action which 
may be dispositive of the case, 
proceedings before the Board may be 
suspended until termination of the civil 
action. 

(b) Whenever there is pending, at the 
time when the question of the 
suspension of proceedings is raised, a 
motion which is potentially dispositive 
of the case, the motion may be decided 
before the question of suspension is 
considered. 

(c) Proceedings may also be 
suspended, for good cause, upon motion 
or a stipulation of the parties approved 
by the Board. 

22. Section 2.120 is revised to read as 
follows: 

$2,120 Discovery. 

(a) In general. The provisions of the 
Federal Rules of Civil Procedure relating 
to discovery shall apply in opposition, 
cancellation, interference and 


concurrent use registration proceedings 
except as otherwise provided in this 
section. The Trademark Trial and 
Appeal Board will specify the closing 
date for the taking of discovery. 

(b) Discovery deposition within the 
United States. The deposition of a 
natural person shall be taken in the 
Federal judicial district where the 
person resides or is regularly employed 
or at any place on which the parties 
agree by stipulation. The responsibility 
rests wholly with the party taking 
discovery to secure the attendance of a 
proposed deponent other than a party or 
anyone who. at the time set for the 
taking of the deposition, is an officer, 
director, or managing agent of a party, 
or a person designated under Rule 
30(b)(6) or Rule 31(a) of the Federal 
Rules of Civil Procedure. See 35 U.S.C. 
24. 

(c) Discovery deposition in foreign 
countries. (1) The discovery deposition 
of a natural person residing in a foreign 
country who is a party or who. at the 
time set for the taking of the deposition, 
is an officer, director, or managing agenl 
of a party, or a person designated under 
Rule 30(b)(6) or Rule 31(a) of the Federdl 
Rules of Civil Procedure, shall, if taken 
in a foreign country, be taken in the 
manner prescribed by J 2.124 unless the 
Trademark Trial and Appeal Board, 
upon motion for good cause, orders or 
the parties stipulate, that the deposition 
be taken by oral examination. 

(2) Whenever a foreign party is or will 
be. during a time set for discovery', 
present within the United States or any 
territory which is under the control and 
jurisdiction of the United States, such 
party may be deposed by oral 
examination upon notice by the party 
seeking discovery. Whenever a foreign 
party has or will have, during a time set 
for discovery, an officer, director, 
managing agent, or other person who 
consents to testify on its behalf, present 
within the United States or any territory 
which is under the control and 
jurisdiction of the United States, such 
officer, director, managing agent, or 
other person who consents to testify in 
its behalf may be deposed by oral 
examination upon notice by the party 
seeking discovery. The party seeking 
discovery may have one or more 
officers, directors, managing agents, or 
other persons who consent to testify on 
behalf of the adverse party, designated 
under Rule 30(b)(6) of the Federal Rutes 
of Civil Procedure. The deposition of a 
person under this paragraph shall be 
taken in the Federal judicial district 
where the witness resides or is regulan) 
employed, or. if the witness neither 
resides nor is regularly employed in a 
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Federal judicial district, where the 
witness is at the time of the deposition. 
This paragraph does not preclude the 
taking of a discovery deposition of a 
foreign party by any other procedure 
provided by paragraph (c)(1) of this 
section. 

(dj Ht'quest for production. The 
production of documents and things 
under the provisions of Rule 34 of the 
Federal Rules of Civil Procedure will be 
made at the place where the documents 
and things are usually kept, or where the 
parties agree, or where and in the 
manner which the Trademark Trial and 
Appeal Board upon motion, orders. 

(e) Motion for an order to compel 
discovery. If a party fails to designate a 
person pursuant to Rule 30(b)(6) or Rule 
31(a) of the Federal Rules of Civil 
Procedure, or if a party, or such 
designated person, or an officer, director 
or managing agent of a party fails to 
attend a deposition or fails to answer 
any question propounded in a discovery 
deposition, or any interrogatory, or fails 
to produce and permit the inspection 
and copying of any document or thing, 
the party seeking discovery may file a 
motion before the Trademark Trial and 
Appeal Board for an order to compel a 
designation, or attendance at a 
deposition, or an answer, or production 
and an opportunity to inspect and copy. 
The motion shall include a copy of the 
request for designation or of the relevant 
portion of the discovery deposition: or a 
copy of the interrogatory with any 
answer or objection that was made; or a 
copy of the request for production, any 
proffer of production or objection to 
production in response to the request, 
and a list and brief description of the 
documents or things that were not 
produced for inspection and copying. 

The motion must be supported by a 
wntten statement from the moving party 
mat such party or the attorney therefor 
has made a good faith effort, by 
conference or correspondence, to 
resolve with the other party or the 
attorney therefor the issues presented in 
me motion and has been unable to reach 
agreement. If issues raised in the motion 
ars subsequently resolved by agreement 
°y” c Parties, the moving party should 
m*orm the Board in writing of the issues 
tnth* motion which no longer require 
adjudication. 

(f) Motion for a protective order. Upon 
potion by a party from whom discovery 
2 and for good cause, the 

remark Trial and Appeal Board may 
an y order which justice requires to 
Protect a party from annoyance. 

*nt : ,irrassment. oppression, or undue 

ur ^ en or expense, including one or 

Llfc of the types of orders provided by 


clauses (1) through (8). inclusive, of Rule 
26(c) of the Federal Rules of Civil 
Procedure. If the motion for a protective 
order is denied in whole or in part, the 
Board may, on such conditions (other 
than an award of expenses to the party 
prevailing on the motion) as are just, 
order that any party provide or permit 
discovery. 

(g) Failure to comply with order. If a 
party fails to comply with an order of 
the Trademark Trial and Appeal Board 
relating to discovery, including a 
protective order, the Board may make 
any appropriate order, including any of 
the orders provided in Rule 37(b)(2) of 
the Federal Rules of Civil Procedure, 
except that the Board does not have 
authority to hold any person in contempt 
or to award any expenses to any party. 
The Board may impose against a party 
any of the sanctions provided by this 
subsection in the event that said party 
or any attorney, agent, or designated 
witness of that party fails to comply 
with a protective order made pursuant 
to Rule 26(c) of the Federal Rules of 
Civil Procedure. 

(h) Request for admissions. Requests 
for admissions shall be governed by 
Rule 36 of the Federal Rules of Civil 
Procedure except that the Trademark 
Trial and Appeal Board does not have 
authority to award any expenses to any 
party. A motion by a party to determine 
the sufficiency of an answer or objection 
to a request made by that party for an 
admission shall include a copy of the 
request for admission and any exhibits 
thereto and of the answer or objection. 
The motion must be supported by a 
written statement from the moving party 
that such party or the attorney therefor 
has made a good faith effort, by 
conference or correspondence, to 
resolve with the other party or the 
attorney therefor the issues presented in 
the motion and has been unable to reach 
agreement. If issues raised in the motion 
are subsequently resolved by agreement 
of the parties, the moving party should 
inform the Board in writing of the issues 
in the motion which no longer require 
adjudication. 

(i) Telephone and pre-trial 
conferences. (1) Whenever it appears to 
the Trademark Trial and Appeal Board 
that a motion filed in an inter partes 
proceeding is of such nature that its 
resolution by correspondence is not 
practical the Board may, upon its own 
initiative or upon request made by one 
or both of the parties, resolve the motion 
by telephone conference. 

(2) Whenever it appears to the 
Trademark Trial and Appeal Board that 
questions or issues arising during the 
interlocutory phase of an inter partes 


proceeding have become so complex 
that their resolution by correspondence 
or telephone conference is not practical 
and that resolution would be likely to be 
facilitated by a conference in person of 
the parties or their attorneys with a 
Member or Attorney-Examiner of the 
Board, the Board may. upon its own 
initiative or upon motion made by one 
or both of the parties, request that the 
parties or their attorneys, under 
circumstances which will not result in 
undue hardship for any party, meet with 
the Board at its offices for a pre-trial 
conference. 

(j) Use of discovery deposition, 
admission . or answer to interrogatory. 
fl) The discovery deposition of a party 
or of anyone who at the time of taking 
the deposition was on officer, director or 
managing agent of a party, or a person 
designated by a party pursuant to Rule 
30(b)(6) or Rule 31(a) of the Federal 
Rules of Civil Procedure, may be offered 
in evidence by an adverse party. 

(2) Except as provided in paragraph 
(j)(l) of thiB section, the discovery 
deposition of a witness, whether or not 
a party, shall not be offered in evidence 
unless the person whose deposition was 
taken is, during the testimony period of 
the party offering the deposition, dead: 
or out of the United States (unless it 
appears that the absence of the witness 
was procured by the party offering the 
deposition); or unable to testify because 
of age. illness, infirmity, or 
imprisonment; or cannot be served with 
a subpoena to compel attendance at a 
testimonial deposition; or there is a 
stipulation by the parties; or upon a 
showing that such exceptional 
circumstances exist as to make it 
desirable, in the interest of justice, to 
allow the deposition to be used. The use 
of a discovery deposition by any party 
under this paragraph will be allowed 
only by stipulation of the parties 
approved by the Trademark Trial and 
Appeal Board, or by order of the Board 
on motion, which shall be Bled at the 
time of the purported offer of the 
deposition in evidence, unless the 
motion is based upon a claim that such 
exceptional circumstances exist as to 
make it desirable, in the interest of 
justice, to allow the deposition to be 
used, in which case the motion shall be 
filed promptly after the circumstances 
claimed to justify use of the deposition 
became known. 

(3) A discovery deposition, an answer 
to an interrogatory, or an admission to a 
request for admission, which may be 
offered in evidence under the provisions 
of paragraph (j) of this section may be 
made of record in the case by filing the 
deposition or any part thereof with any 
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exhibit to the part that is Hied, or a copy 
of the interrogatory and answer thereto 
with any exhibit made part of the 
answer, or a copy of the request for 
admission and any exhibit thereto and 
the admission (or a statement that the 
party from whom an admission was 
requested failed to respond thereto), 
together with a notice of reliance. The 
notice of reliance and the material 
submitted thereunder should be filed 
during the testimony period of the party 
who files the notice of reliance. An 
objection made at a discovery 
deposition by a party answering a 
question subject to the objection will be 
considered at final hearing. 

(4) If only part of a discovery 
deposition is submitted and made part 
of the record by a party, an adverse 
party may introduce under a notice of 
reliance any other part of the deposition 
which should in fairness be considered 
so as to make not misleading what was 
offered by the submitting party. 

(5) An answer to an interrogatory, or 
an admission to a request for admission, 
may be submitted and made part of the 
record by only the inquiring party 
except that, if fewer than all of the 
answers to interrogatories, or fewer 
than all of the admissions, are offered in 
evidence by the inquiring party, the 
responding party may introduce under a 
notice of reliance any other answers to 
interrogatories, or any other admissions, 
which should in fairness be considered 
so as to make not misleading what was 
offered by the inquiring party. 

(6) Paragraph (j) of this section will 
not be interpreted to preclude the 
reading or the use of a discovery 
deposition, or answer to an 
interrogatory, or admission as part of 
the examination or cross-examination of 
any witness during the testimony period 
of any party. 

(7) When a discovery deposition, or a 
part thereof, or an answer to an 
interrogatory, or an admission, has been 
made of record by one party in 
accordance with the provisions of 
paragraph (j)(3) of this section, it may be 
referred to by any party for any purpose 
permitted by the Federal Rules of 
Evidence. 

(8) Interrogatories, requests for 
production, requests for admissions, and 
materials or depositions obtained during 
the discovery period should not be filed 
with the Board except when submitted 
with a motion to compel discovery, or in 
support of or response to a motion for 
summary judgment, or under a notice of 
reliance during a party’s testimony 
period. 

23. Section 2.121 is revised to read as 
follow: 


§ 2.121 Assignment of times for taking 
testimony. 

(a) (1) The Trademark Trial and 
Appeal Board will issue a trial order 
assigning to each party the time for 
taking testimony. No testimony shall be 
taken except during the times assigned, 
unless by stipulation of the parties 
approved by the Board, or, upon motion, 
by order of the Board. Testimony 
periods may be rescheduled by 
stipulation of the parties approved by 
the Board, or upon motion granted by 
the Board, or by order of the Board. The 
resetting of the dosing date for 
discovery will result in the rescheduling 
of the testimony periods without action 
by any party. 

(2) The initial trial order will be 
mailed by the Board after issue is 
joined. 

(b) (1) The Trademark Trial and 
Appeal Board will schedule a testimony 
period for the plaintiff to present its case 
in chief, a testimony period for the 
defendant to present its case and to 
meet the case of the plaintiff, and a 
testimony period for the plaintiff to 
present evidence in rebuttal. 

(2) When there is a counterclaim, or 
when proceedings have been 
consolidated and one party is in the 
position of plaintiff in one of the 
involved proceedings and in the position 
of defendant in another of the involved 
proceedings, or when there is an 
interference or a concurrent use 
registration proceeding involving more 
than two parties, the Board will 
schedule testimony periods so that each 
party in the position of plaintiff will 
have a period for presenting its case in 
chief against each party in the position 
of defendant, each party in the position 
of defendant will have a period for 
presenting its case and meeting the case 
of each plaintiff, and each party in the 
position of plaintiff will have a period 
for presenting evidence in rebuttal. 

(c) A testimony period which is solely 
for rebuttal will be set for fifteen days. 
All other testimony periods will be set 
for thirty days. The periods may be 
extended by stipulation of the parties 
approved by the Trademark Trial and 
Appeal Board, or upon motion granted 
by the Board, or by order of the Board. 

(d) when parties stipulate to the 
rescheduling of testimony periods or to 
the rescheduling of the closing date for 
discovery and the rescheduling of 
testimony periods, a stipulation 
presented in the form used in a trial 
order, signed by the parties, or a motion 
in said form signed by one party and 
including a statement that every other 
party has agreed thereto, and submitted 
in one original plus as many photocopies 
as there are parties, will, if approved, be 


so stamped, signed, and dated, and the 
copies will be promptly returned to the 
parties. 

24. Section 2.122 is revised to read as 
follows: 

$2,122 Matters In evidence. 

(a) Rules of evidence. The rules of 
evidence for proceedings before the 
Trademark Trial and Appeal Board are 
the Federal Rules of Evidence, the 
relevant provisions of the Federal Rules 
of Civil Procedure, the relevant 
provisions of Title 28 of the United 
States Code, and the provisions of this 
Part of Title 37 of the Code of Federal 
Regulations. 

(b) Application files. (1) The Tile of 
each application or registration 
specified in a declaration of 
interference, of each application or 
registration specified in the notice of a 
concurrent use registration proceeding, 
of the application against which a notice 
of opposition is filed, or of each 
registration against which a petition or 
counterclaim for cancellation is Bled 
forms part of the record of the 
proceeding without any action by the 
parties and reference may be made to 
the file for any relevant and competent 
purpose. 

(2) The allegation in an application for 
registration, or in a registration, of a 
date of use is not evidence on behalf of 
the applicant or registrant; a date of use 
of a mark must be established by 
competent evidence. Specimens In the 
file of an application for registration, or 
in the file of a registration, are not 
evidence on behalf of the applicant or 
registrant unless identiBed and 
introduced in evidence as exhibits 
during the period for the taking of 
testimony. 

(c) Exhibits to pleadings . Except as 
provided in paragraph (d)(1) of this 
section, an exhibit attached to a 
pleading is not evidence on behalf of the 
party to whose pleading the exhibit is 
attached unless identified and 
introduced in evidence as an exhibit 
during the period for the taking of 
testimony. 

(d) Registrations . (1) A registration of 
the opposer or petitioner pleaded in on 
opposition or petition to cancel will be 
received in evidence and made part of 
the record if the opposition or petition is 
accompanied by two copies of the 
registration prepared and issued by the 
Patent and Trademark Office showing 
both the current status of and current 
title to the registration. For the cost of a 
copy of a registration showing status 
and title, see $ 2.8(n). 

(2) A registration owned by any part) 
to a proceeding may be made of record 
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in the proceeding by that party by 
appropriate identification and 
introduction during the taking of 
testimony or by filing a notice of 
reliance, which shall be accompanied by 
a copy of the registration prepared and 
issued by the Patent and Trademark 
Office showing both the current status 
of and current title to the registration. 

The notice of reliance shall be filed 
during the testimony period of the party 
that files the notice 

(e) Printed publications and official 
records . Printed publications, such as 
books and periodicals, available to the 
genera! public in libraries or of general 
circulation among members of the public 
or that segment of the public which is 
relevant under an issue in a proceeding, 
and official records, if the publication or 
official record is competent evidence 
and relevant to an issue, may be 
introduced in evidence by filing a notice 
of reliance on the material being offered, 
which notice shall specify the printed 
publication or the official record and the 
pages to be read, indicate generally the 
relevance of the material being offered, 
and be accompanied by the official 
record or a copy thereof whose 
authenticity is established under the 
Federal Rules of Evidence, or by the 
printed publication or a copy of the 
relevant portion thereof, including the 
title page and any other page needed to 
show the place and date of publication, 
the name and address of the publisher, 
and the name of the author or the editor 
A copy of an official record of the Patent 
and Trademark Office need not be 
certified to be offered in evidence. The 
notice of reliance shall be Filed during 
the testimony period of the party that 
files the notice. 

10 Testimony from other proceedings. 
By order of the trademark Trial and 
Appeal Board, on motion, testimony 
token in another proceeding, or 
testimony taken in a suit or action in a 
court, between the same parties or those 
in privity may be used in a proceeding, 
so far as relevant and material, subject, 
however, to the right of any adverse 
party to recall or demand the recall for 
examination or cross-examination of 
any witness whose prior testimony has 
been offered and to rebut the testimony. 

Section 2.123 is amended by 
[Rising paragraphs (a), (e)(3). (j) and (k) 
to read as follows: 

52123 Trial testimony In Inter partes 

U)(l) The testimony of witnesses in 
J ter Partes cases may be taken by 

^positions upon oral examination as 
provided by this section or by 

^positions upon written questions as 
Provided by § 2.124. If a party serves 


notice of the taking of a testimonial 
deposition upon written questions of a 
witness who is. or will be at the time of 
the deposition, present within the 
United States or any territory which is 
under the control and jurisdiction of the 
United States, any adverse party may. 
within fifteen days from the date of 
service of the notice, file a motion with 
the Trademark Trial and Appeal Board, 
for good cause, for an order that the 
deposition be taken by oral 
examination. 

(2) A testimonial deposition taken in a 
foreign country shall be taken by 
deposition upon written questions as 
provided by § 2.124. unless the Board, 
upon motion for good cause, orders that 
the deposition be taken by oral 
examination, or the parties so stipulate. 

• • » » • 

(e) Examination of witnesses. * * * 

(3) Every adverse party shall have full 
opportunity to cross-examine each 
witness. If the notice of examination of 
witnesses which is served pursuant to 
paragraph (c) of this section is improper 
or inadequate with respect to any 
witness, an adverse party may cross- 
examine that witness under protest 
while reserving the right to object to the 
receipt of the testimony in evidence. 
Promptly after the testimony is 
completed, the adverse party, if he 
wishes to preserve the objection, shall 
move to strike the testimony from the 
record, which motion will be decided on 
the basis of all of the relevant 
circumstances. A motion to strike the 
testimony of a witness for lack of proper 
or adequate notice of examination must 
request the exclusion of the entire 
testimony of that witness and not only a 
part of that testimony. 

• • • • • 

(j) Effect of errors and irregularities in 
depositions: Rule 32(d) (1). (2). and (3) 
(A) and (B) of the Federal Rules of Civil 
Procedure shall apply to errors and 
irregularities in depositions. Notice will 
not be taken of merely formal or 
technical objections which shall not 
appear to have wrought a substantial 
injury to the party raising them; and in 
case of such injury it must be made to 
appear that the objection was raised at 
the time specified in said rule. 

(k) Objections to admissibility: 
Subject to the provisions of paragraph 
(j) of this section, objection may be 
made to receiving in evidence any 
deposition, or part thereof, or any other 
evidence, for any reason which would 
require the exclusion of the evidence 
from consideration. Objections to the 
competency of a witness or to the 
competency, relevancy, or materiality of 
testimony must be raised at the time 


specified in Rule 32(d)(3)(A) of the 
Federal Rules of Civil Procedure. Such 
objections will not be considered until 
final hearing. 

20. Section 2.124 is revised to read as 
follows: 

9 2.124 Depositions upon written 
questions. 

(a) A deposition upon written 
questions may be taken before any 
person before whom depositions may be 
taken as provided by Rule 28 of the 
Federal Rules of Civil Procedure. 

(b) (1) A party desiring to take a 
testimonial deposition upon written 
questions shall serve notice thereof 
upon each adverse party within ten days 
from the opening date of the testimony 
period of the party who serves the 
notice. The notice shall state the name 
and address of the witness. A copy of 
the notice, but not copies of the 
questions, shall be filed with the 
Trademark Trial and Appeal Board. 

(2) A party desiring to take a 
discovery deposition upon written 
questions shall serve notice thereof 
upon each adverse party and shall file a 
copy of the notice, but not copies of the 
questions, with the Board. The notice 
shall state the name and address, if 
known, of the person whose deposition 
is to be taken. If the name of the person 
is not known, a general description 
sufficient to identify him or the 
particular class or group to which he 
belongs shall be stated in the notice, and 
the party from whom the discovery 
deposition is to be taken shall designate 
one or more persons to be deposed In 
the same manner as is provided by Rule 
30(b)(6) of the Federal Rules of Civil 
Procedure. 

(c) Every notice given under the 
provisions of paragraph (b) of this 
section shall be accompanied by the 
name or descriptive title of the officer 
before whom the deposition is to be 
taken. 

(d) (1) Every notice served on any 
adverse party under the provisions of 
paragraph (b) of this section shall be 
accompanied by the written questions to 
be propounded on behalf of the party 
who proposes to take the deposition. 
Within twenty days from the date of 
service of the notice, any adverse party 
may serve cross questions upon the 
party who proposes to take the 
deposition; any party who serves cross 
questions shall also serve every other 
adverse party. Within ten days from the 
date of service of the cross questions, 
the party who proposes to take the 
deposition may serve redirect questions 
on every adverse party. Within ten days 
from the date of service of the redirect 







23140 


Federal Register / Vol. 48. No. 100 / Monday. May 23. 1983 / Rules and Regulations 


questions, any party who served cross 
questions may serve recross questions 
upon the party who proposes to take the 
deposition: any party who serves 
recross questions shall also serve every 
other adverse party. Written objections 
to questions may be served on a party 
propounding questions: any party who 
objects shall serve a copy of the 
objections on every other adverse party. 
In response to objections, substitute 
questions may be served on the 
objecting party within ten days of the 
date of service of the objections: 
substitute questions shall be served on 
every other adverse party. 

(2) Upon motion for good cause by 
any party, or upon its own initiative, the 
Trademark Trial and Appeal Board may 
extend any of the time periods provided 
by paragraph (d)(1) of this section. Upon 
receipt of written notice that one or 
more testimonial depositions are to be 
taken upon written questions, the 
Trademark Trial and Appeal Board shall 
suspend or reschedule other proceedings 
in the matter to allow for the orderly 
completion of the depositions upon 
written questions. 

(e) Within ten days after the last date 
when questions, objections, or substitute 
questions may be served, the party who 
proposes to take the deposition shall 
mail a copy of the notice and copies of 
all the questions to the officer 
designated in the notice: a copy of the 
notice and of all the questions mailed to 
the officer shall be served on every 
adverse party. The officer designated in 
the notice shall take the testimony of the 
witness in response to the questions and 
shall record each answer immediately 
after the corresponding question. The 
officer shall then certify the transcript 
and mail the transcript and exhibits to 
the party who took the deposition. 

(f) The party who took the deposition 
shall promptly serve a copy of the 
transcript, copies of documentary 
exhibits, and duplicates or photographs 
of physical exhibits on every adverse 
party. It is the responsibility of the party 
who takes the deposition to assure that 
the transcript is correct (see § 2.125(b)). 
If the deposition is a discovery 
deposition, it may be made of record as 
provided by { 2.120(j). If the deposition 
is a testimonial deposition, the original, 
together with copies of documentary 
exhibits and duplicates or photographs 
of physical exhibits, shall be filed 
promptly with the Trademark Trial and 
Appeal Board. 

(g) Objections to questions and 
answers in depositions upon written 
questions may be considered at final 
hearing. 

27. Section 2.125 is revised to read as 
follows: 


§2.125 Filing and service of testimony. 

(a) One copy of the transcript of 
testimony taken in accordance with 
§ 2.123. together with copies of 
documentary exhibits and duplicates or 
photographs of physical exhibits, shall 
be served on each adverse party within 
thirty days after completion of the 
taking of that testimony. 

(b) The party who takes testimony is 
responsible for having all typographical 
errors in the transcript and all errors of 
arrangement, indexing and form of the 
transcript corrected, on notice to each 
adverse party, prior to the filing of one 
certified transcript with the Trademark 
Trial and Appeal Board. The party who 
takes testimony is responsible for 

serv ing on each adverse party one copy 
of the corrected transcript or, if 
reasonably feasible, corrected page9 to 
be inserted into the transcript previously 
served. 

(c) One certified transcript and 
exhibits shall be filed promptly with the 
Trademark Trial and Appeal Board. 
Notice of such filing shall be served on 
each adverse party and a copy of each 
notice shall be filed with the Board. 

(d) Each transcript shall comply with 
§ 2.123(g) with respect to arrangement, 
indexing and form. 

(e) Upon motion by any party, for 
good cause, the Trademark Trial and 
Appeal Board may order that any part of 
a deposition transcript or any exhibits 
that directly disclose any trade secret or 
other confidential research, 
development, or commercial information 
may be filed under seal and kept 
confidential under the provisions of 

§ 2.27(e). If any party or any attorney or 
agent of a party falls to comply with an 
order made under this paragraph, the 
Board may impose any of the sanctions 
authorized by § 2.120(g). 

§2.126 (Rtmovedl 

28. Section 2.128 is removed. 

29. Section 2.127 is revised to read as 
follows: 

§2.127 Motions 

(a) Every motion shall be made in 
writing, shall contain a full statement of 
the grounds, and shall embody or be 
accompanied by a brief. A brief in 
response to a motion shall be filed 
within fifteen days from the date of 
service of the motion unless another 
time is specified by the Trademark Trial 
and Appeal Board or the time is 
extended by order of the Board on 
motion for good cause. When a party 
fails to file a brief in response to a 
motion, the Board may treat the motion 
as conceded. An oral hearing will not be 
held on a motion except on order by the 
Board. 


(b) Any request for reconsideration or 
modification of an order or decision 
issued on a motion must be filed within 
thirty days from the date thereof. A brief 
in response must be filed within fifteen 
days from the date of service of the 
request. 

(c) Interlocutory motions, requests, 
and other matters not actuatly or 
potentially dispositive of a proceeding 
may be acted upon by a single Member 
of the Trademark Trial and Appeal 
Board or by an Attorney-Examiner of 
the Board to whom authority so to act 
has been delegated. 

(d) When any party files a motion to 
dismiss, or a motion for judgment on the 
pleadings, or a motion for summary 
judgment, or any other motion which is 
potentially dispositive of a proceeding, 
the case will be suspended by the 
Trademark Trial and Appeal Board with 
respect to all matters not germane to the 
motion and no party should file any 
paper which is not germane to the 
motion. If the case is not disposed of as 
a result of the motion, proceedings will 
lie resumed pursuant to an order of the 
Board when the motion is decided. 

30. Section 2.128 is revised to read as 
follows: 

§ 2.126 Briefs at final hearing. 

(a)(1) The brief of the party in the 
position of plaintiff shall be due not 
later than sixty days after the date set 
for the close of rebuttal testimony. The 
brief of the party in the position of 
defendant if filed, shall be not later 
than thirty days after the due date of the 
first brief. A reply brief by the party in 
the position of plaintiff, if filed, shall be 
due not later than fifteen days after the 
due date of the defendant's brief. 

(2) When there is a counterclaim, or 
when proceedings have been 
consolidated and one party is in the 
position of plaintiff in one of the 
involved proceedings and in the position 
of defendant in another of the involved 
proceedings, or when there is an 
interference or a concurrent use 
registration proceeding involving more 
than two parties, the Trademark Trial 
and Appeal Board will set the due dates 
for the filing of the main brief, and the 
answering brief, and the rebuttal brief 
by the parties. 

(3) When a party in the position of 
plaintiff fails to file a main brief, an 
order may be issued allowing plaintiff 
until a set time, not less than fifteen 
days, in which to show cause why the 
Board should not treat such failure as a 
concession of the case. If plaintiff fail' 
to file a response to the order, or files a 
response indicating that he has lost 
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interest in the case, judgment may be 
entered against plaintiff. 

(b) Briefs shall be submitted in 
typewritten or printed form, double 
spaced, on letter size paper. Without 
leave of the Trademark Trial and 
Appeal Board, no brief shall contain 
mo re than fifty pages of argument and. 
in the case of a reply brief, the entire 
brief shall not exceed twenty-five pages. 
Each brief shall contain an alphabetical 
index of cases cited therein. One 
original and two legible copies, on good 
quality paper, of each brief shall be 
filed. 

31. Section 2.129 is revised to read as 

follows: 

[2129 Oral argument; reconsideration. 

(a) If a party desires to have an oral 
argument at final hearing, the party shall 
request such argument by a separate 
notice filed not later than ten days after 
the due date for the filing of the last 
reply brief in the proceeding. Oral 
arguments will be heard by three 
Members of the Trademark Trial and 
Appeal Board at the time specified in 

the notice of hearing. If any party 
appears at the specified time, that party 
will be heard If the Board is prevented 
from hearing the case at the specified 
time, a new hearing dote will be set. 
Unless otherwise permitted, oral 
arguments in an inter partes case will be 
limited to thirty minutes for each party. 

A party in the position of plaintiff may 
reserve part of the time allowed for oral 
argument to present a rebuttal argument. 

(b) The date or time of a hearing may 
be reset, so far as is convenient and 
proper, to meet the wishes of the parties 
and their attorneys or other authorized 
representatives. 

(c) Any request for rehearing or 
reconsideration or modification of a 
decision issued after final hearing must 
be filed within thirty days from the date 

the decision. A brief in response must 
he filed within fifteen days from the 
date of service of the request. The times 
specified may be extended by order of 
the Trademark Trial and Appeal Board 
on motion for good cause. 

32. Section 2.131 is revised to read as 
follows: 

13-131 Remand after decision In Inter 
Partes proceeding. 

If. during an inter partes proceeding, 
are disclosed which appear to 
render the mark of an applicant 
^nregistrable, but such matter has not 
oeen tried under the pleadings as Tiled 
} the parties or as they might be 
eemed to be amended under Rule 15(b) 
° fne federal Rules of Civil Procedure 
o conform to the evidence, the 
tidemark Trial and Appeal Board, in 


lieu of determining the matter in the 
decision on the proceeding, may refer 
the application to the examiner for 
reexamination in the event the applicant 
ultimately prevails in the inter partes 
proceeding. Upon receiving the 
application, the examiner shall withhold 
registration pending reexamination of 
the application in the light of the 
reference by the Board. If. upon 
reexamination, the examiner finally 
refuses registration to the applicant, an 
appeal may be taken as provided by 
$$ 2.141 and 2.142. 

33. Section 2.132 is revised to read as 
follows: 

$2,132 Involuntary dismissal for failure to 
take testimony. 

(a) If the time for taking testimony by 
any party in the position of plaintiff has 
expired and that party has not taken 
testimony or offered any other evidence, 
any party in the position of defendant 
may. without waiving the right to offer 
evidence in the event the motion is 
denied, move for dismissal on the 
ground of the failure of the plaintiff to 
prosecute. The party in the position of 
plaintiff shall have fifteen days from the 
date of service of the motion to show 
cause why judgment should not be 
rendered against him. In the absence of 
a showing of good and sufficient cause, 
judgment may be rendered against the 
party in the position of plaintiff. If the 
motion is denied, testimony periods will 
be reset for the party in the position of 
defendant and for rebuttal. 

(b) If no evidence other than a copy or 
copies of Patent and Trademark Office 
records is offered by any party in the 
position of plaintiff, any party in the 
position of defendant may, without 
waiving the right to offer evidence in the 
event the motion is denied, move for 
dismissal on the ground that upon the 
law and the facts the party in the 
position of plaintiff has shown no right 
to relief. The party in the position of 
plaintiff shall have fifteen days from the 
date of service of the motion to file a 
brief in response to the motion. The 
Trademark Trial and Appeal Board may 
render judgment against the party in the 
position of plaintiff, or the Board may 
decline to render judgment until all of 
the evidence is in the record. If judgment 
is not rendered, testimony periods will 
be reset for the party in the position of 
defendant and for rebuttal. 

(c) Any motion filed under paragraph 
(a) or (b) of this section must be filed 
before the opening of the testimony 
period of the moving party. 

34. Section 2.134 is revised to read as 
follows: 


§ 2.134 Surrender or voluntary 
cancellation of registration. 

(a) After the commencement of a 
cancellation proceeding, if the 
respondent applies for cancellation of 
the involved registration under section 
7(d) of the Act of 1946 without the 
written consent of every adverse party, 
judgment shall be entered against the 
respondent. 

(b) After the commencement of a 
cancellation proceeding, if it comes to 
the attention of the Trademark Trial and 
Appeal Board that the respondent has 
permitted his involved registration to be 
cancelled under section 8 of the Act of 
1946 or has failed to renew his involved 
registration under section 9 of the Act of 
1946. an order may be issued allowing 
respondent until a set time, not less than 
fifteen days, in which to show cause 
why such cancellation or failure to 
renew should not be deemed to be the 
equivalent of a cancellation by request 
of respondent without the consent of the 
adverse party and should not result in 
entry of judgment against respondent as 
provided by paragraph (a) of this 
section. In the absence of a showing of 
good and sufficient cause, judgment may 
be entered against respondent as 
provided by paragraph (a) of this 
section. 

35. Section 2.135 is revised to read as 
follows: 

$2,135 Abandonment of application or 
mark. 

After the commencement of an 
opposition, concurrent use, or 
interference proceeding, if the applicant 
files a written abandonment of the 
application or of the mark without the 
written consent of every adverse party, 
judgment shall be entered against the 
applicant. 

36. Section 2142 is proposed to be 
revised to read as follows: 

$2,142 Time and manner of ax parte 
appeals. 

(a) Any appeal filed under the 
provisions of $2,141 must be filed within 
six months from the date of final refusal 
or the date of the action from which the 
appeal is taken. An appeal is taken by 
filing a notice of appeal and paying the 
appeal fee. 

(b) The brief of appellant shall be filed 
within sixty days from the date of 
appeal. If the brief is not filed within the 
time allowed, the appeal may be 
dismissed. The examiner shall, within 
sixty days after the brief of appellant is 
sent to the examiner, file with the 
Trademark Trial and Appeal Board a 
written brief answering the brief of 
appellant and shall mail a copy of the 
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brief to the appellant. The appellant 
may file a reply brief within twenty days 
from the date of mailing of the brief of 
the examiner. 

(c) All requirements made by the 
examiner and not the subject of appeal 
shall be complied with prior to the filing 
of an appeal. 

(cl) The record in the application 
should be complete prior to the filing of 
an appeal. The Trademark Trial and 
Appeal Board will ordinarily not 
consider additional evidence filed with 
the Board by the appellant or by the 
examiner after the appeal is filed. After 
an appeal is filed, if the appellant or the 
examiner desires to introduce additional 
evidence, the appellant or the examiner 
may request the Board to suspend the 
appeal and to remand the application 
for further examination. 

(e) (1) If the appellant desires an oral 
hearing, a request therefor should be 
mode by a separate notice filed not later 
than ten days after the due date for a 
reply brief. Oral argument will be heard 
by three Members of the Trademark 
Trial and Appeal Board at the time 
specified in the notice of hearing, which 
may be reset if the Board is prevented 
from hearing the argument at the 
specified time or, so far as is convenient 
and proper, to meet the wish of the 
appellant or his attorney or other 
authorized representative. 

(2) If the appellant requests an orul 
argument, the examiner who issued the 
refusal of registration or the requirement 
from which the appeal is taken, or in 
lieu thereof another examiner from the 
same examining division as designated 
by the supervisory attorney thereof, 
shall present an oral argument. If no 
request for an oral hearing is made by 
the appellant, the appeal will be decided 
on the record and briefs. 

(3) Oral argument will be limited to 
twenty minutes by the appellant and ten 
minutes by the examiner. The appellant 
may reserve part of the time allowed for 
oral urgument to present a rebuttal 
argument. 

(f) (1) If during an appeal from a 
refusal of registration, it appears to the 
Trademark Trial and Appeal Board that 
an issue not previously raised may 
render the mark of the appellant 
unregistrable, the Board may suspend 
the appeal and remand the application 
to the examiner for further examination 
to be completed within thirty days. 

(2) If the further examination does not 
result in an additional ground for refusal 
of registration, the examiner shall 
promptly return the application to the 
Board, for resumption of the appeal, 
with a written statement that further 
examination did not result in an 


additional ground for refusal of 
registration. 

(3) If the further examination does 
result in an additional ground for refusal 
of registration, the examiner and 
appellant shall proceed as provided by 
55 2.61. 2.62, 2413 and 2.64. If the ground 
for refusal is made final, the examiner 
shall return the application to the Board, 
which shall thereupon issue an order 
allowing the appellant sixty days from 
the date of the order to file a 
supplemental brief limited to the 
additional ground for the refusal of 
registration. If the supplemental brief is 
not filed by the appellant within the 
time allowed, the appeal may be 
dismissed. 

(4) If the supplemental brief of the 
appellant is filed, the examiner shall, 
within sixty days after the supplemental 
brief of the appellant is sent to the 
examiner, file with the Board a written 
brief answering the supplemental brief 
of appellant and shall mail a copy of the 
brief to the appellant. The appellant 
may file a reply brief within twenty days 
from the date of mailing of the brief of 
the examiner. 

(5) If an oral hearing on the appeal 
had been requested prior to the remand 
of the application but not yet held, an 
oral hearing will be set and heard as 
provided in paragraph (e) of this section. 
If an oral hearing had been held prior to 
the remand or had not been previously 
requested by the appellant, an oral 
hearing may be requested by the 
appellant by a separate notice filed not 
later than ten days after the due date for 
a reply brief on the additional ground 
for refusal of registration. If the 
appellant files a request for an oral 
hearing, one will be set and heard as 
provided in paragraph (e) of this section. 

(g) An application which has been 
considered and decided on appeal will 
not be reopened except for the entry of a 
disclaimer under section 6 of the Act of 
1946 or upon order of the Commissioner, 
but a petition to the Commissioner to 
reopen an application will be considered 
only upon a showing of sufficient cause 
for consideration of any matter not 
already adjudicated. 

37. Section 2.146 is revised to read as 
follows: 

5 2.146 Petitions to the Commissioner. 

(a) Petition may be taken to the 
Commissioner (1) From any repeated or 
final formal requirement of the examiner 
in the ex parte prosecution of an 
application if permitted by 5 2.63(b); (2) 
in any case for which the Act of 1946, or 
Title 35 of the United States Code, or 
this Part of Title 37 of the Code of 
Federal Regulations specifies that the 
matter is to be determined directly or 


reviewed by the Commissioner; (3) to 
invoke the supervisory authority of the 
Commissioner in appropriate 
circumstances; (4) in any case not 
specifically defined and provided for by 
this part of Title 37 of the Code of 
Federal Regulations; (5) in an 
extraordinary situation, when justice 
requires and no other party is injured 
thereby, to request a suspension or 
waiver of any requirement of the rules 
not being a requirement of the Act of 
1946. 

(b) Questions of substance arising 
during the ex parte prosecution of 
applications, including, but not limited 
to. questions arising under sections 2. 3. 
4, 5, 6 and 23 of the Act of 1946, are not 
considered to be appropriate subject 
matter for petitions to the 
Commissioner. 

(c) Every petition to the Commissioner 
shall include a statement of the facts 
relevant to the petition, the points to be 
reviewed, the action or relief that is 
requested, and the requisite fee (see 

5 2 .6). Any brief in support of the 
petition shall be embodied in or 
accompany the petition. When facts are 
to be proved in ex parte cases (as in a 
petition to revive an abandoned 
application), the proof in the form of 
affidavits or declarations in accordance 
with 5 2.20. and any exhibits, shall 
accompany the petition. 

(d) A petition on any matter not 
otherwise specifically provided for shall 
be filed within sixty da>*9 from the date 
of mailing of the action from which relief 
is requested. 

(e) (1) A petition from the denial of a 
request for an extension of time to file a 
notice of opposition shall be filed within 
fifteen days from the date of mailing of 
the denial of the request and shall be 
served on the attorney or other 
authorized representative of the 
applicant, if any. or on the applicant 
Proof of service of the petition shall be 
made as provided by 5 2.119(a). The 
applicant may file a response within 
fifteen days from the date of service of 
the petition and shall serve a copy of the 
response on the petitioner, with proof of 
service as provided by 5 2.119(a). No 
further paper relating to the petition 
shall be filed. 

(2) A petition from an interlocutory 
order of the Trademark Trial and 
Appeal Board shall be filed within thirty 
days after the date of mailing of the 
order from which relief is requested 
Any brief in response to the petition 
shall be filed, with any supporting 
exhibits, within fifteen days from the 
date of service of the petition. Petitions 
and responses to petitions, and any 
papers accompanying a petition or 
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response, under this subsection shall be 
served on every adverse party pursuant 
to 5 2.119(a). 

|f) An oral hearing will not be held on 
a petition except when considered 
necessary by the Commissioner. 

(g) The mere filing of a petition to the 
Commissioner will not act as a stay in 
any appeal or inter partes proceeding 
that is pending before the Trademark 
Trial and Appeal Board nor stay the 
period for replying to an Office action in 
an application except when a stay is 
specifically requested and is granted or 
when § § 2.63(b) and 2,65 are applicable 
to an ex parte application. 

(h) Authority to act on petitions, or on 
any petition, may be delegated by the 
Commissioner. 

12.147 (Removed) 

38 Section 2.147 is removed. 

39. Section 2.165 is revised to read as 

follows: 

! 2.165 Reconsideration of affidavit or 

declaration. 

(a)(1) If the affidavit or declaration 
filed pursuant to § 2.162 is insufficient or 
defective, the affidavit or declaration 
will be refused and the registrant will be 
notified of the reason. Reconsideration 
of the refusal may be requested within 
six months from the date of the mailing 
of the action. The request for 
reconsideration must state the grounds 
for the request. A supplemental or 
substitute affidavit or declaration 
required by section 8 of the Act of 1946 
cannot be considered unless it is filed 
before the expiration of six years from 
the date of the registration or from the 
date of publication under section 12(c) 
of the Act. The certificate of mailing 
procedure provided by $ 1.6 does not 
apply to affidavits or declarations or to 
supplemental or substitute affidavits or 
declarations filed under section 8 (a) or 
|b) of the Act. but the certificate of 
mailing by “Express Mail** procedure 
provided by § 1.10 does apply thereto. 

(2) A request for reconsideration shall 
be a condition precedent to a petition to 


the Commissioner to review the refusal 
of the affidavit or declaration unless the 
first action refusing the affidavit or 
declaration directs the registrant to 
petition the Commissioner for relief, in 
which event the petition must be filed 
within six months from the date of 
mailing of the action. 

(b) If the refusal of the affidavit or 
declaration is adhered to. the registrant 
may petition the Commissioner to 
review the action under $ 2.146(a)(2). 
The petition to the Commissioner 
requesting review of the action adhering 
to the refusal of the affidavit or 
declaration must be filed within six 
months from the date.of mailing of the 
action which denied reconsideration. 

(c) The decision of the Commissioner 
on the petition will constitute the final 
action of the Patent and Trademark 
Office. If there is no petition to the 
Commissoner. the Commissioner will 
notify the registrant of the refusal of the 
affidavit or declaration after the 
expiration of six years from the date of 
registration or from the date of 
publication under section 12(c) of the 
Act of 1946, and such notice will 
constitute the final action of the Office. 

(d) A petition to the Commissioner for 
review of the action shall be a condition 
precedent to an appeal to or action for 
review by any court. 

40. Section 2.173 is amended by 
revising paragraph (b) to read as 
follows: 

§ 2.173 Amendment; disclaimer In part. 

• • • • • 

(b) No amendment in the 
identification of goods or services in a 
registration will be permitted except to 
restrict the identification or otherwise to 
change it in ways that would not require 
republication of the mark. No 
amendment seeking the elimination of a 
disclaimer will be permitted. 

• • • • • 

41. Section 2.184 is revised to read as 
follows: 


5 2.184 Refusal of renewal. 

(a) If the application for renewal is 
incomplete or defective, the renewal will 
be refused. The application may be 
completed or amended in response to a 
refusal, subject to the provisions of 

5 2.183. If a response to a refusal of 
renewal is not filed within six months 
from the date of mailing of the action, 
the application for renewal will be 
considered abandoned. A request to 
reconsider a refusal of renewal shall be 
a condition precedent to a petition to the 
Commissioner to review the refusal of 
renewal. 

(b) If the refusal of renewal is adhered 
to, the registrant may petition the 
Commissioner to review the action 
under 5 2.146(a)(2). The petition to the 
Commissioner requesting review of the 
action adhering to the refusal of the 
renewal must be filed within six months 
from the date of mailing of the action 
which adhered to the refusal. If a timely 
petition to the Commissioner is not filed, 
the application for renewal will be 
considered abandoned. 

(c) The decision of the Commissioner 
on the petition will constitute the final 
action of the Patent and Trademark 
Office. 

(d) A petition to the Commissioner for 
review of the action shall be a condition 
precedent to an appeal to or action for 
review by any court 

42. Section 2.166 is revised to read as 
follows: 

§ 2.186 Action may be taken by assignee 
of record. 

Any action with respect to an 
assigned application or registration 
which may or must be taken by a 
registrant or applicant may be taken by 
the assignee provided that the 
assignment has been recorded. 

Dated: April 28.1983. 

Donald |. Quigg, 

Deputy Commissioner of Patents and 
Trademarks. 

|FS Doc 41-U500 Filed V3V« 0 *5 «m| 
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DEPARTMENT OF COMMERCE 
Patent and Trademark Office 

37 CFR Parts 1 and 5 
l Docket No. 30422-64) 

Revision of Foreign Filing License 
Procedure 

agency: Patent and Trademark Office. 
Commerce. 

action: Notice of proposed rulemaking. 

summary: The Patent and Trademark 
Office proposes to revise the rules of 
practice in patent cases to establish a 
streamlined procedure for granting a 
license for foreign filing. The term 
“transmitting" as used in the proposed 
rules would include transmittal of 
technical data to a foreign country for 
purposes of filing a patent application. 
The proposed rules also specify the 
content of a petition for retroactive 
license. The proposed changes would 
simplify the obtaining of foreign filing 
licenses for amendments, modifications, 
and supplements and would result in 
reduced work for both patent applicants 
and the Patent and Trademark Office. 

At the same time, national security 
protections would be strengthened. 
dates: Comments must be submitted on 
or before |u)y 20.1983; a public hearing 
will be held July 20.1983; requests to 
present oral testimony should be 
received prior to July 13.1983. 
addresses: Address written comments 
and requests to present oral testimony 
to the Commissioner of Patents and 
Trademarks: Attention: Kenneth L 
Cage. Special Laws Administration. 
Croup 220. Room 4-10D17. Washington,* 
D.C. 20231. The hearing will be held in 
Room 3-11C24 of Building 3. Crystal 
Plaza, located at 2021 Jefferson Davis 
Highway. Arlington. VA. Written 
comments and transcripts of the public 
hearing will be available for public 
inspection in Room 3-11A13 of Building 
3, Crystal Plaza. 

FOR FURTHER INFORMATION CONTACT: 

Kenneth L Cage by telephone at (703) 
557-2877 or by mail marked to his 
attention and addressed to the 
Commissioner of Patents and 
Trademarks. Washington. D.C. 20231. 
SUPPLEMENT ARY INFORMATION: Under 
the present procedures, all licenses for 
foreign filing of a patent application 
have the same scope, as set forth in 
current i 5.15. The scope of these 
licenses, os held by the Court in In re 
Gaertner. 202 USPQ 714 (C.C.P.A. 1979). 
does not include amendments and 
modifications of an application which 
contain additional subject matter. 


Under the proposed rules, there would 
be two types of licenses of differing 
scope for foreign filing. The first type 
under | 5.15(a). the grant of which 
would be indicated on the filing receipt 
in accordance with S 5.12(a) published 
at 48 FR 2696. would permit the 
transmittal for filing of the application 
and of any amendments or 
modifications to the application in a 
foreign country, even if "additional 
subject matter” were introduced into the 
foreign application provided the subject 
matter did not change the general nature 
of the subject matter disclosed and did 
not pertain to certain categories of 
potentially sensitive material which are 
set forth in proposed § 5.15(a) (1H5). 
This scope of license under § 5.15(a) 
would also be granted under S 5.12(b) 
pursuant to ( 5.13 petition, if the 
S 5.15(a) scope of license is indicated on 
the license grunt. 

The second type of license under 
§ 5.15(b) would be limited in scope to 
the original subject matter disclosed at 
the time the license was granted and 
would not cover "additional subject 
matter" as the phrase is currently 
interpreted [In re Gaertner, 202 USPQ 
714 (C.C.P.A-1979)). The licenses under 
SS 5.12(b), 5.13. and 5.14 would be of the 
same scope as those granted under 
present practice unless a § 5.15(a) 
license is indicated on the license grant. 
If a petition for a license under S 5.12(b) 
is granted prior to the grant of the 
S 5.12(a) filing receipt licenses, the 
former would merge into the latter and 
would be considered a $ 5.12(a) license 
for the purpose of proposed 5 5.15. 

A new § 5.20 is proposed which would 
set forth in the regulations the 
requirements to be met for the granting 
of a retroactive license. The proposed 
requirements include (1) a list of the 
foreign countries which received the 
information; (2) the date(s) of 
transmittal: (3) an oath or declaration 
which avers to (i) the non-sensitive 
nature of the material, (ii) a showing of 
diligence in attempting to obtain the 
license upon discovery of the error, and 
(iii) a showing of facts which support a 
conclusion of inadvertence: and (4) the 
required fee. The section as proposed 
also provides in paragraph (b) for 
review from a denial of a petition for a 
retroactive license. 

A revised § 5.11(a) is proposed which 
would set forth in the regulations a 
requirement that a ticense from the 
Commissioner of Patents and 
Trademarks is required before 
transmitting an application to a foreign 
country, if the United States application 
has not been on file for six months, or 
no application has been filed in the 
United States. This proposed rule 


change would more accurately reflect 
the intent of the statutes and make the 
rules more closely conform with the 
regulations of other agencies which deal 
with the export of technical data to a 
foreign country. The proposed change 
requiring a license before transmitting 
an application to a foreign country is not 
intended to interpret the language in 35 
U.S.C. 184 "file or cause or authorize to 
be filed" as necessarily requiring a 
license before an application is 
transmitted to a foreign country. Further, 
the proposed change is not intended to 
imply that every transmission within six 
months of U.S. filing without a license is 
prohibited under the existing 
regulation*, such as where an 
application has been transmitted to a 
foreign agent without an authorization 
to file a foreign application. The 
proposed regulations are intended to 
change existing practice by requiring a 
license in all situations to transmit an 
application abroad. This change is 
proposed under the authority of 35 
U.S.C. 8 to assure adequate protection of 
sensitive material under title 3S and to 
provide for consistency with the Arms 
Control Act and the Export 
Administration Act and their 
implementing regulations. 

A revised { 511(b) is proposed which 
would state that applications under 
secrecy order under 5 5.2 cannot be 
transmitted or filed in a foreign country 
except in accordance with § 5.5. 

A revised J 5.11(c) Is proposed which 
would state that a license pursuant to 
paragraph (a) is not required where the 
invention is not made in the United 
States, or the U.S. application was on 
file for six months withour a secrecy 
order being issued. 

A new { 5.11(d) is proposed which 
would state that a license for foreign 
filing may be revoked at any time upon 
written notice. 

Sections 5.1. 5.12(b). 5.13. 5.14. 5.15 
and 5.17. as proposed are revised to 
conform to the 8 5.11 requirement of a 
license for transmittal of on application 
to a foreign country. 

Finally. 88 5.12(b). 5.13. 5.14. 5.15. and 
1.17. as proposed, also would refer to the 
new fees for these services. 

Discussion of Specific Sections 
Proposed To Be Changed 

Section 1.17(h) is proposed to be 
amended to include a specific reference 
to 5 5.20 petitions for retroactive 
licenses for which the petition fee is 
charged, rather than having the present 
retroactive license fee under 8 1.152 
petitions. The fee for 8 5.12(b) license* t» 
new and is for special handling of these 
license request. 
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Section 5-1. as proposed, would reflect 
the proposed $ 5.11 license requirement 
for transmittal to a foreign country. 

Section 5.11. as proposed, would 
require a license for transmitting an 
application to a foreign country for filing 
if the U.S. application has not been on 
Me for at least six months prior to the 
date of transmittal or no application has 
been filed in the United States. This will 
enable the Patent and Trademark Office 
to better exercise the export control 
functions set forth in {§ 5.18 and 5.19 
established in accordance with 35 U.S.C. 
184, the Arms Control Act of 1977 and 
the Export Administration Act of 1979. 
respectively. 

Under these Acts, the export of 
technical data is the activity to be 
controlled. Proposed ft 5.11(a) controls 
export activity by requiring a license for 
transmittal of technical data in 
connection with foreign filing of an 
application and to that extern! 
implements the Arms Control Act and 
the Export Administration Act. If a 
license as required by proposed § 5.11 is 
obtained under § $ 5.12, 5.13 or 5.14, no 
license for the export of technical data 
to a foreign country in connection with a 
patent application is required under the 
Export Administration Act of 1979 or the 
Arms Control Act of 1977. it ij 
emphasized that the scope of the license 
for transmittal of technical data is 
limited to transmitting an application for 
foreign filing and does not include 
selling or using the technical data in a 
foreign country. These latter acts 
continue to require separate licenses 
under the Export Administration Act 
and the Arms Control Act. 

Also, the transmittal of technical data 
in any form to a foreign country for 
purposes other than filing or supporting 
thr filing of a patent application or 
consideration whether a patent 
application should be filed is not 
controlled by title 35 United States Code 
or the exiting or proposed regulations in 
Part 5 The transmittal of data to a 
foreign country in such cases would be 
subject to other laws and regulations 
such as the export and arms control 
regulations. 

Section 5.11(b). as proposed, states 
that an application cannot be 
transmitted to a foreign country when 
the corresponding United States 
application is under secrecy order 
except under ft 5.5. 

Section 5.11(c), as proposed, states 
that no license is required if the 
invention was not made in the United 
States, or the application was on file in 
the United States at least six months 
and is not under a secrecy order issued 
under ft 5.2. 


Section 5.11(d), as proposed, states 
that any license for foreign filing may be 
revoked at any time by written 
notification. 

Section 5.12(b), 8s proposed, would 
refer to the license fee under proposed 
51.17(h). 

Section 5.13, as proposed, would refer 
to the fee under proposed § 1.17(h) for a 
petition for license where no 
corresponding national or international 
application has been filed in the United 
States. 

Section 5.14(a). as proposed, would 
indicate that petitions under this section 
require a fee as set forth in proposed 
ft 1.17(h). 

The other changes make grammatical 
corrections and would not alter the 
intent of the section. 

Section 5.14(c). as proposed, would 
reflect the proposed ft 5.11 license 
requirement for transmittal to a foreign 
country. 

Section 5.15, as proposed would 
change the scope of licenses granted 
under ft 5.12(a). Paragraph (a) of ft 5.15 
defines the scope of licenses to be 
granted under ft 5.12(a). the granting of 
which is indicated on the tiling receipt. 
This license permits transmitting 
corresponding subject matter in the 
application to any foreign country for 
tiling and any amendments, 
modifications, and supplements, 
including divisions, changes or 
supporting matter consisting of the 
illustration, exemplification or 
explanation of subject matter disclosed 
in the application. This includes new 
matter which does not change the 
general nature of subject matter 
disclosed and does not pertain to certain 
prohibited subjects or areas listed on 
various export restriction lists. These 
lists are established by the Department 
of State, the Department of Commerce, 
the DeparUnenmt of Energy, and various 
executive orders and statutes. 

These changes also permit an 
applicant to take action in the 
prosecution of the foreign or 
international application and submit 
supporting data such as affidavits, test 
data or the like as long as it directly 
relates to the application and does not 
pertain to the prohibited subjects or 
areas enumerated in ft 5.15(a). 

New paragraph (b) of ft 515. as 
proposed, would define the scope of a 
license granted under ft 5.12(b) to be the 
same as a license granted under the* 
provisions of present ft 5.15. The existing 
prohibition against the filing of "subject 
matter additional to that covered by the 
license" is being continued. Accordingly, 
court interpretations of this language 
would still apply. Only the scope of a 
ft 5.12(a) license would be different from 


foreign tiling licenses which have been 
granted in the past. Subject matter listed 
in ft 5.15(a)(1)—(a)(5) would require an 
additional license, regardless of which 
provision authorized the original license 
grant. 

New paragraph (c) of ft 5.15. as 
proposed, would define the scope of a 
license granted pursuant of ft 5.13 to be 
of the same scope as a paragraph (a) 
license, if it is indicated on the license 
grant. 

New paragraph (d) of ft 5.15, as 
proposed, would provide for a 
reorganization of paragraphs with no 
significant change in substance. 

New paragraph (e) of ft 5.15. as 
proposed, would recite the situations in 
which a license would be required to file 
any amendment or other papers abroad. 
Amendments to applications under both 
types of licenses are covered. Any 
amendment to an application licensed 
under proposed ft 512(a) requires a 
separate license only if it pertains to 
specifically identified areas or subjects. 
Any amendment to an application 
licensed under ft 5.12(b) requires a 
separate license if the amendment 
discloses additional subject matter. 

Paragraph (f) of ft 5,15. as proposed, 
would set forth the licensing 
requirements for combining or dividing 
applications, if any of the applications 
have not been licensed under ft 5.12(a). 
then any additional subject matter must 
be separately licensed. If all of the 
applications have been licensed under 
ft 512(a), then only subject matter baled 
in paragraph 5.15 (a)OH a H£) n<J *d t> e 
separately licensed. 

Paragraph (g) of ft 5.15, as proposed, 
would include a reference to the section 
dealing with the requirements for « 
petition for a retroactive license. 

Section 5.17, as proposed, would 
include the transmittal requirement of 
proposed ft 5.11 in the use of a license. 

Section 5.20. as proposed, is new and 
would set forth the requirements for 
seeking a retroactive license. 

New ft 5.20(a) requires identification 
of the subject matter which is to be 
licensed as in ftft 5.13 or S.14. New ft 5.20 
(a)(1) and (a)(2) identify the specific 
proscribed transmittal for filing for 
which the license is made retroactive. 
New ft 5.20(a)(3) provides for the 
specific showing of inadvertence. New 
ft 520(a)(4) refers to the required fee. 
New ft 5.20(b) provides for time periods 
to renew petitions that have been 
denied, and procedures to be followed 
after denial of a renewed petition. 

Section 5.23, as proposed, would 
reflect the new organizational title. 

Environmental, energy, and other 
considerations: The proposed rule 
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change will not have a significant 
impact on the quality of the human 
environment or the conservation of 
energy resources. 

The proposed rule change will not 
have a significant adverse economic 
impact on a substantial number of small 
entities (Regulatory Flexibility Act. Pub. 
L 96-354) for several reasons. Under 
this proposed rulemaking, small entities 
would be able to obtain licenses without 
filing separate requests therefor. In 
general, the rule change will also 
expedite proceedings before the Patent 
and Trademark Office, changing existing 
procedures where they can be 
simplified. 

The Patent and Trademark Office has 
determined that this proposed rule 
change is not a major rule under 
Executive Order 12291. The annual 
effect on the economy will be less than 
$100 million. There will be no major 
increases in cost or prices for 
consumers, individual industries, 
Federal. State, or local government 
agencies, or geographic regions. There 
will be no significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This proposed rule change would not 
impose a burden under the Paperwork 
Reduction Act of 1980, 44 U.S.C. 3401 et 
$eq„ since no additional recordkeeping 
or reporting requirements are placed on 
the public. 

List of Subjects 

37 CFR Part J 

Administrative practice and 
procedure. Courts, Freedom of 
information. Inventions and patents. 
Lawyers. Small businesses. 

37 CFR Part 5 

Classified information, Foreign 
relations. Inventions and patents. 

Proposed Amendment of Regulations 

Notice is hereby given that, pursuant 
to the authority granted to the 
Commissioner of Patents and 
Trademarks by 35 U.S.C. 6, the Patent 
and Trademark Office proposes to 
amend Title 37 of the Code of Federal 
Regulations as set forth below. 

It is proposed to amend 37 CFR. Parts 
1 and 5 as follows, with deletions 
indicated by brackets and additions by 
arrows: 


PART 1-1 AMENDED) 

1. Section 1.17 is proposed to be 
amended by revising paragraph (h) to 
read as follows: 

§1.17 Patent application processing fees. 

• • • • • 

(h) For filing a petition to the 
Commissioner under a section of ►Part 
1 or 5-* [this part J listed below which 
refers to this paragraph. $120.00. 

—§ 1.47—for filing by other than all the 
inventors or a person not the inventor 
—§ 1.48 —for correction of inventorship 
— § 1.182 —for decision on questions not 
specifically provided for 
— § 1.183— to suspend the rules 
— § 1.268 —for late filing of interference 
settlement agreement 

►—§§ 5.13 and 5.14 —for special handling of 
foreign filing license 
—§ 5.20—for retroactive licensee 

PART 5—(AMENDED) 

2. Section 5.1 is proposed to be 
amended by revising paragraph (a) to 
read as follows: 

§ 5.1 Defense inspection of certain 
applications. 

(a) The provisions of this part shall 
apply to both national and international 
applications filed in the Patent and 
Trademark Office and. with respect to 
inventions made in the United States, to 
applications filed in any foreign country 
or any international authority other than 
the United States Receiving Office. The 

(1) ►transmittal for-* filing of a 
national or an international application 
in a foreign country or with an 
international authority other than the 
United States Receiving Office, or 

(2) transmittal of an international 
application to a foreign agency or an 
international authority other than the 
United States Receiving Office is 
considered to be a foreign filing within 
the meaning of Chapter 17 of Title 35. 
United States Code. 


3. The center heading preceding § 5.11 
and § 5.11 are proposed to be amended 
by revising the center heading and 
paragraphs (a), (b), and (c). and adding 
new paragraph (d) to read as follows: 

Licenses for Foreign ►Transmittal or-^ 
Filing 

§ 5. 11 License tor ► transmitting ◄ 

[filing] application ►on an invention made 
In the United States to [In] foreign 
country [or for transmitting international 
applications]. 

(a) [When no secrecy order has been 
issued under § 5.2, a] ►A-* license 
from the Commissioner of Patents and 
Trademarks [under 35 U.S.C. 184] is 


required before [filing] any application 
for patent or for the registration of a 
utility model, industrial design, or model 
[. in a foreign country, or transmitting 
an international application to any 
foreign patent agency or any 
international agency other than the 
United States Receiving Office, or 
causing or authorizing such filing or 
transmittal, with respect to] ►on-4 an 
invention made in the United States 
► can be transmitted to a foreign 
country (including an international 
agency in a foreign country) for filing if: 

(1) An application on the invention 
has been on file in the United States less 
than six months prior to the date on 
which the application is to be 
transmitted, or 

(2) No application on the invention 
has been field in the United States. 

The license from the Commissioner of 
Patents and Trademarks referred to in 
this paragraph would be issued pursuant 
to. and meet the requirements of. 35 
U.S.C. 184 and § § 5.18 and 5.19 of this 
part. ◄[, if: 

(1) The foreign application is to be 
filed or its filing caused or authorized 
before a national or international 
application for patent is filed in the 
United States, or 

(2) The foreign application is to be 
filed, or its filing caused or authorized, 
or the transmittal of the international 
application is caused or authorized, 
prior to the expiration of six months 
from the filing of the application in the 
United States.] 

(b) ►If a secrecy order has been 
issued under § 5.2, an application cannot 
be transmitted to. or filed in, a foreign 
country (including an international 
agency in a foreign country), except in 
accordance with §5.5. ◄ [When there is 
no secrecy order in effect, a license 
under 35 U.S.C. 184 is not required if: 

(1) The invention was not made in the 
United States, or 

(2) The foreign application is to be 
filed or the international application is 
to be transmitted, or its filing or 
transmittal caused or authorized, after 
the expiration of six months from the 
filing of the national application in the 
United States.] 

(c) ►No license pursuant to paragraph 
(a) of this section is required if: 

(1) the invention was not made in the 
United States, or 

(2) the United States application is not 
subject to a secrecy order under § 5.2, 
and was filed at least six months prior 
to the date on which the application is 
transmitted to a foreign country.-* 
[When a secrecy order has been issued 
under § 5.2, an application cannot be 
filed in a foreign country, nor can an 
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international application be transmitted 
to any agency other than the United 
States Receiving Office except in 
accordance with | 5 5.] 

► (d) A license pursuant to paragraph 

(a) of this section can be revoked at any 
time upon written notification by the 
Patent and Trademark Office. -* 

4 Section 5.12 is proposed to be 
amended by revising paragraph (b) to 
read as follows: 

$5,12 Petition for license. 

• • • * • 

(b) Petitions for license under 35 
U.S.C. 184 should be presented in letter 
form and [should] ►must <4 include 
► any required fee,** petitioner s 
address, and full instructions for 
delivery of the requested license when it 
U to lie delivered to other than the 
pet i: inner. 

5. Section 5.13 is proposed to be 
revised to read as follows: * 

5 5.13 Petition for license; no 
correspondtog application. 

► if* [Where there is] no 
corresponding national or international 
application ►has been filed in the 
United States-* , the petition for license 
►under $ 5.12(b)-* must be 
accompanied by ►any required fee 

(5117(h)) and^ a legible copy of the 
material upon which ►a <4 license is 
desired. This copy will be retained as a 
measure of the license grunted. For 
assistance in the identification of the 
subject matter of each license so issued, 
it is suggested that the petition or 
requesting letter be submitted in 
duplicate and provide a title and other 
description of the material. The 
duplicate copy of the petition will be 
relumed with the license or other action 
on the petition. [Where an international 
application is being filed in the United 
States Receiving Office, the petition may 
accompany the international 
application.] 

6 Section 5.14 is proposed to be 
amended by revising paragraphs (a) and 
(c| to read as follows: 

f 5.14 Petition for license; corresponding 
US. application. 

la) Where there is a corresponding 
United States application on file ►«-* 
[the] petition for license ►under 
15.12(b) must include any required fee 
V 7(h » anc ^ mu *l identify this 
application by serial number, filing date, 
inventor, and title, ►but** [and] a 
copy of the material upon which the 
license is desired is not required. The 
object matter licensed will be 
measured by the disclosure of the 

nited States application. Where the 

He is not descriptive, and the subject 


matter is clearly of no interest from a 
security standpoint, time may be saved 
by a short statement in the petition as to 
the nature of the invention. 

• • • • • 

(c) where the application to be [filed 
or] transmitted abroad ►for filings 
contains matter not disclosed in the 
United States application or 
applications, including the.case where 
the combining of two or more United 
States applications introduces subject 
matter not disclosed in any of them, a 
copy of the application as it is to be 

► transmitted for filings [filed] in the 
foreign country or international 
application ► as it<4 [which] is to be 
transmitted to a foreign international or 
national agency [as it is to be filed] 
►for filings in the Receiving Office 
must be furnished with the petition. 11 
however, all new matter in the foreign or 
international application to be 

► transmitted [filed] is readily 
identifiable, the new matter may be 
submitted in detail and the remainder 
by reference to the pertinent United 
States application or applications. 

7. Section 5.15 is proposed to be 
amended by revising paragraph (a), 
redesignating paragraphs (b), and (c) as 
paragraphs (f) and (g) and revising new 
paragraphs^!) and (g) and adding new 
paragraphs (b). (c). (cl), and (e) to read 
as follows: 

$5.15 Scops of license. 

(a) [A] ►Grant of a-* license 

► under J 5.12(a) authorizes the 
transmittal of-* [to file] an application 

► to-* [in] a foreign country or 
[transmit] ►the transmittal of-* an 
international application to any foreign 

► patent agency-* or international 

► patent -*agency [other that the 
United States Receiving Office, when 
granted.] ►where the subject matter of 
the foreign or international application 
corresponds to that of the domestic 
application. Further, this license-* 
includes authority to forward all 
duplicate and formal papers to the 
foreign country or international agencies 
and to make amendments ►, 
modifications and supplements, 
including new matter which does not 
change the general nature of the subject 
matter disclosed, at the time of 
transmittal, or later, -*and^ to-* take 
any action in the prosecution of the 
foreign or international application [.] 

► unless the paper, modification, 
amendment, supplemnt of action 
involves subject matter pertaining to: 

(1) Defense services or articles 
designated in the United States 
Munitions List applicable at the time of 
filing, the unlicensed exportation of 


which is prohibited pursuant to the 
Arms Export Control Act of 1977: 

(2) Restricted Data, sensitive nuclear 
technology or lechnlogy useful in the 
production or utilization of special 
nuclear material or atomic energy, the 
dissemination of which is subject to 
restrictions of the Atomic Energy Act of 
1954, as amended, and the Nuclear Non- 
Proliferation Act of 1978. as 
implemented by the Regulations fur 
unclassified Activities in Foreign Atomic 
Energy Programs: 

(3) Articles, materials and supplies, 
the export of which is prohibited or 
restricted pursuant to the Export 
Administration Act of 1979, as 
implemented by the Export 
Administration Regulatons: 

(4) Information subject to 
classification in accordance with 
executive orders protecting national 
security information from disclosure; or 

(5) Information, the dissemination, 
disclosure or exportation of which is 
restricted by a statute, regulation or 
executive order which amends or 
supersedes any of paragraphs (a}(l)-{4) 
of this section.-*[Provided subject 
matter additional to that covered by the 
license is not involved. In those cases in 
which no license is required to file the 
foreign application or transmit the 
international application, no license is 
required to file papers in connection 
with the prosecution of the foreign or 
international application not involving 
the disclosure of additional subject 
matter. Any paper filed abroad or with 
an international agency following the 
filing of a foreign or international 
application which involves the 
disclosure of additional subject matter 
must be separately licensed in the same 
manner as a foreign or international 
application.] 

►(b) Grant of a license under 
$ 5.12(b) authorizes the transmittal of an 
application to a foreign country or the 
transmittal of an international 
application to any foreign patent agency 
or international patent agency. Further, 
this license includes authority to 
forward all duplicate and formal papers 
to the foreign patent agency or 
international patent agency and to make 
amendments, modifications or 
supplements to and take any action in 
the prosecution of the foreign or 
international application, provided 
subject matter additional to that covered 
by the license is not involved. 

(c) Grant of a license under $ 5.12(b) 
pursuant to $ 5.13 shall have the same 
scope of a license grantedin paragraph 
(a) of this section, if it is so specified in 
the license. 
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(d) In those cases in which no license 
is required to transmit the foreign 
application or the international 
application, no license Is required to 
transmit papers in connection with the 
prosecution of the foreign or 
international application not involving 
the disclosure of additional subject 
matter. 

(e) Any paper transmitted abroad or 
to an international patent agency 
following the transmittal of a foreign or 
international application which involves 
the disclosure of subject matter listed in 
paragraphs (a)(lM&)(5) of this section 
must be separately licensed in the same 
manner as a foreign or international 
application. Further, if no license has 
been granted under 9 5.12(a) on filing 
the corresponding United States 
application, any paper filed abroad or 
with an international patent agency 
which involves the disclosure of 
additional subject matter must be 
licensed in the same manner as a foreign 
or international application.-* 

► (0**[(b)] Licenses separately 
granted in connection with two or more 
United States applications may be 
exercised by combining or dividing the 
disclosures, as desired, provided**: 

(1) Subject matter listed in paragraph 
(a)(lHa)(5) of this section is not 
introduced and. 

(2) In the case where at least one of 
the licenses was obtained under 

9 5.12(b).-* additional subject matter is 
not introduced. 

► C(c)3 A license does not apply to 
acts done before the license was granted 
unless the petition specifically requests 
and describes the particular acts and the 
license is worded to apply to such 
acts.*>See § 5.20.-* 


8. Section 5.17 is proposed to be 
revised to read as follows: 

5 5.17 Who may use license. 

Licenses may be used by anyone 
interested in the ► transmitting for* 
foreign filing or international transmittal 
for or on behalf of the inventor or the 
inventor's assigns. 

9. A new § 5.20 is proposed to be 
added to read as follows: 

►9 5.20 Petition for retroactive license. 

(a) A petition for retroactive license 
under 35 U.S.C. 184 shall be presented in 
accordance with 5 5.13 or { 5.14, and 
shall include: 

(1) A listing of the foreign countries to 
which the patent application material 
was transmitted, 

(2) The dates on which the material 
was transmitted, 

(3) A verified statement containing: 

(i) An averment that the subject 
matter in question was not under a 
secrecy order at the time it was 
transmitted and filed abroad, and that is 
is not currently under a secrecy order, 

(ii) A showing that the license has 
been diligently sought after discovery of 
the proscribed transmittal and foreign 
filing, and 

(iii) An explanation of why the 
material was inadvertently transmitted 
and filed broad without the required 
license under 9 5.11 first having been 
obtained, and 

(4) The required fee (9 1.17(h)), 

The above explanation must include a 
showing of facts from which a 
conclusion of inadvertence may be 
drawn rather than a mere allegation of 
inadvertence. The showing of facts 
should include statements by those 


persons having personal knowledge of 
the acts regarding transmitting and filing 
in a foreign country and should be 
accompanied by copies of any 
necessary supporting documents such as 
letters of transmittal or instructions for 
filing. The acts which are alleged to 
constitute inadvertence should cover the 
period from the time of transmission 
until actual filing of the petition under 
this section. 

(b) If a petition for a retroactive 
license is denied, a time period of not 
less than thirty days shall be set. during 
which the petition may be renewed. 
Failure to renew the petition within the 
set time period will result in a final 
denial of the petition. If a renewed 
petition is denied, the denial is final 
unless recourse be had under 9 1*181 
within two months of the date of the 
denial. If the petition for a retroactive 
license is denied with respect to the 
invention of a pending application and 
no petition under § 1.181 has been filed, 
a final rejection of the application under 
35 U.S.C. 185 will be made.* 

10. Section 5.23 is proposed to be 
revised to read as follows: 

9 5.23 Correspondence. 

All correspondence in connection 
with this part, including petitions, 
should be addressed to "Commissioner 
of Patents and Trademarks (Attention 
►Licensing and Review* [Patent 
Security Division]), Washington. D C 
20231." 

Dated: May 18, 1983. 

Gerald ). Mossinghoff. 

Commissioner of Patents and Trademarks 

|FR Doc KMMWFlUd 5-2041 e 45 tm] 
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DEPARTMENT OF EDUCATION 
34 CFR Part 668 

Student Assistance General Provisions 

agency: Department of Education. 
action: Notice of proposed rulemaking. 

summary: The Secretary proposes a 
new definition of an independent 
student. Over the past several years, as 
the definition of an independent student 
has been liberalized, the number of 
independent students has increased. 

This increase has raised a question of 
equity in the distribution of funds. The 
new proposed definition of an 
independent student includes a more 
stringent definition for some students. It 
is intended that the new definition will 
result in a reemphasis of the traditional 
premise of student aid that the student 
and/or his or her parents have the main 
responsibility for financing the cost of 
postsecondary education. 
date: Comments must be received on or 
before July 7.1983. 
address: Comments should be 
addressed to Mr. Brian Kerrigan. Basic 
Grant Policy Section. Office of Student 
Financial Assistance. U.S. Department 
of Education, Room 4318, Regional 
Office Building 3* 400 Maryland Avenue. 
SW.. Washington. D.C. 20202. 

FOR FURTHER INFORMATION CONTACT: 
David Morgan or Deborah Cohen. (202) 
472-4300. 

SUPPLEMENTARY INFORMATION: In the 

1978-77 award year, when halftime 
students became eligible to participate 
in the Pell Grant Program, 38 percent of 
the eligible Pell Grant applicants filed as 
independent students. Since then, the 
percentage of eligible independent 
applicants has steadily increased, with 
1981-82 estimates indicating that 
independent students will comprise 
42-46 percent of the eligible Pell Grant 
applicant pool. A similar trend exists in 
the other aid programs, in addition, 
there is concern about both the 
legitimacy and ramifications of many 
claims of independency. 

The Department of Education 
published a comprehensive analysis of 
the independent student issue in the 
December. 1981 OSFA Bulletin , and 
requested comments from the financial 
aid community. That analysis elicited a 
wide range of suggestions from members 
of the community, and almost all of 
them requested a more stringent 
definition. From those suggestions three 
concepts were frequently repeated: 

1. The use of age as a criterion for 
determining automatic dependency. 
Those suggestions focused on a specific 


age or on the use of four years of 
elapsed time after high school 
graduation. Advocates of automatic 
dependency expressed a concern for an 
equitable distribution of a limited 
amount of funds. Parents who are able 
to contribute to a student’s education 
are expected to contribute at least until 
the student reaches the age of twenty- 
two. 

2. An emphasis on using prior year 
data to determine dependency, rather 
than estimated information. Many 
commenters suggested extending the 
current criteria to one or two years 
before the base year. (The base year for 
the 1984-85 award year would be 1983.) 

3. A distinction between 
undergraduate and graduate students. 
Many commenters thought that parents 
should not be automatically responsible 
for financing the 9tudenfs cost for 
graduate study merely becaue they 
supported the student as an 
undergraduate. Such a presumption of 
dependency is often made when there is 
an emphasis on data from prior years. 

The Secretary has incorporated many 
of these concepts in his proposal to 
change the definition of the independent 
student. Under this proposal, for award 
year 1984-85. a non veteran, unmarried 
student who does not have any 
dependents of his or her own would be 
deemed to be dependent if he or she is 
not at least twenty-two years old on 
December 31.1983, and the student 
received or will receive more than $750 
from the parents, was claimed or will be 
claimed as a dependent for Federal 
income lax purposes by the parent(s), or 
lived or will live for more than six 
weeks in the home of the purent(s) in 
any of the three calendar years before, 
or the first calendar year of. the award 
year. A non-veteran, unmarried student 
who is at least 22, or who has 
dependents, would be dependent if any 
of the above three criteria affirmatively 
apply to him or her during either the 
must recent calendar year before, or the 
first calendar year of, the award year. 
As in award years 1982-83 and 1983-84, 
a married student will be considered 
dependent if any of the three criteria 
affirmatively apply to him or her for the 
first calendar year of an award year 
only. This rule for married students will 
also apply to students who are veterans. 
For the 1984-85 award year, the first 
calendar year of an tiward year will be 
1984. As in the past, if a student is a 
ward of the court or both the parents of 
the student are deceased, the student 
would automatically be independent. 

The extension of the three traditional 
criteria to prior years has been favored 
by many members of the finanical aid 
community, including the National 


Association of Student Financial Aid 
Administrators. This extension also 
emphasizes the traditional focus of the 
parental duty of providing for the 
student's postsecondary education. The 
state of California currently applies 
these three dependency criteria to four 
calendar years for most students under 
the age of 30 who apply for state- 
sponsored financial aid programs 
However, the California mode) does noi 
make explicit exceptions for married 
students or students with dependents 

The Secretary has agreed to the 
suggestion of many commenters that his 
extension to prior years should be 
phased in gradually. The Secretary is 
phasing in the new definition for these 
students so that he will not have to go 
beyond 1982 in determining 
independence. This assures that a 
student who begins post-secondary 
education in award year 1983-84 will 
not have his or her independent student 
status changed as a result of events 
transpiring before 1982. 

The current criteria for determining 
dependency ore retained for those 
students above the age of twenty-two 
This separate criteria for students above 
the age of 22 is proposed because of the 
widely held view that, while parents 
should at least finance their children n 
undergraduate education, they should 
not be expected continually to pay for 
their children's schooling. The age of 22 
was chosen because most students 
complete their undergraduate education 
at this age. Most students are not 
eighteen years old before the calendar 
year they graduate from high school. In 
most cases, a student is expected to 
complete his or her undergraduate 
education in four years, therefore, a 
student who is 22 before the first 
calendar year of an award year is likely 
to have completed his or her 
undergraduate studies. In those 
instances where the parents help the 
student through his or her 
undergraduate studies, a student might 
retain his or her dependency status for 
one year beyond the undergraduate 
levei since the dependency criteria 
apply to the base year and the first 
calendar year of the award year. 
However, inclusion of the current 
dependency criteria for several years 
prior to the base year would cause a 
student to retain his or her dependency 
status well beyond the undergraduate 
level. 

The extension of the dependency 
criteria to prior years does not apply w 
married students because of the 
statutory mandate found in section 
482(c)(1)(E) of the Higher Education Act 
of 1985. as amended. That section call* 













Federal Register / Vol. 48, No. 100 / Monday, May 23, 1983 / Proposed Rules 


23151 


for a determination of a married 
student’s independent status based on 
the student’s relationship with his or her 
parents in the year of application. For 
reasons of form design and ease of 
application, the term ’’the year of 
application” has been equated with the 
term “the first calendar year of the 
award year.” Further, since students 
with dependents are more often 
financially independent, regardless of 
age, compared to unmarried students 
with no dependents, the same 
exemption from the age requirement that 
applies to married students is proposed 
to apply to students with dependents. 

The proposal with regard to veterans 
is made in cooperation with the 
Department of Defense and reflects the 
special circumstances of a veteran. A 
person who has served in the military 
has almost always established a history 
of economic independence from his 
family for a period of several years, 
including living awHy from the parental 
home, However, the special 
circumstances of military service (e.g.. 
tours of duty outside of the country) 
often result in a tendency for the veteran 
to return home for a brief period to 
renew family ties once he or she is 
discharged from the armed services. 

This situation is not adequately taken 
into account when the current 
dependency criteria are applied. Since 
the veteran would ordinarily have 
established his independence while in 
the military, the Secretary believes it 
would be appropriate to ignore the 
relationship with his or her parents 
during a transitional period in 
determining his independent student 
status. Thus, in determining whether a 
veteran is an independent student, the 
definition proposes to disregard whether 
the veteran resided with his or her 
parents or received financial support 
from them during a one year period 
immediately following the veteran’s 
date of discharge from active duty. 

The definition of an ’’award year” as 
the period of time between July 1 of one 
calendar year and June 30 of the 
following calendar year already exists 
in the Pell Grant and campus-based 
regulations. It is repeated here as a 
component of the "independent student” 
definition because it does not currently 
exist cither in the regulations for. or the 
administration of, the Guaranteed 
Student Loan or the PLUS program. The 
term is needed in the proposed 
independent student” definition since 
one °f the dependency criteria applies to 
•tudents who are twenty-two years old 
J «fore the first calendar year of an 
award year. Thus, for the 1964-85 award 
year, the age criterion would apply to 


students who were twenty-two before 
January 1.1984. Le.. by December 31. 
1983. 

The proposed regulation refers to 
dependents as defined in 34 CFR 690.42. 
Section 690.42, ”Special definitions . is 
taken from the proposed 1984-85 Pell 
Grant Family Contribution Schedule. 
Currently, the Secretary is proposing 
alternative regulations for determining 
the expected family contributions for the 
1984-85 award year under the Pell Grant 
Program. 

The proposed definitions of 
“dependent of the student” as written in 
S 090.42 under Alternatives A and B are 
listed below: 

Alternative A 

A “dependent of the student” means, 
the student’s spouse, and other persons 
who have been claimed on the 1963 
Federal income tax return us a 
dependent by the student and student's 
spouse. If the student has not filed a 
1983 Federal tax return at the time of 
application, "dependent of the student” 
means the student’s spouse and other 
persons who were eligible to be claimed 
in 1983 by the student and the student’s 
spouse under the Internal Revenue Code 
of 1954. 

Alternative B 

A “dependent of the student” 
means— 

(a) The student’s spouse (unless 
separated or divorced from the student). 

(b) Any of the student’s or spouse’s 
children who are deemed to be 
dependent students (with respect to the 
student or spouse) when filing for title 
IV aid. 

(c) Other dependent children of the 
student or spouse, and 

(d) Other persons who live with and 
receive more than one-half of their 
support from the student or spouse and 
will continue to receive more than half 
of their support from the student or 
spouse for the 1964-85 award year. 

The Secretary will include in the final 
regulation for the 1984-85 Family 
Contribution Schedule, a definition 
based on one of these alternatives. That 
final definition in 34 CFR 090.42 will be 
the one referred to in the final 
independent student regulation, which 
will apply to all student financial 
assistance programs (except for the 
State Student Incentive Grant Program), 
authorized by title IV of the Higher 
Education Act of 1985. as amended. 

Executive Order 12291: These 
proposed regulations have been 
reviewed in accordance with Executive 
Order 12291. They are classified as non¬ 
major because they do not meet the 


criteria for major regulations established 
in the order. 

Regulatory Flexibility Act Certification 

The Secretary certifies that these 
regulations will not have a significant 
economic impact on a substantial 
number of small entities. These 
regulations revise the definition of an 
independent student for the title fV 
student financial aid programs. The 
definition is used in determining a 
student’s eligibility for financial 
assistance. The regulations will not have 
an impact on small entities. 

Invitation to Comment 

Interested persons are invited to 
submit comments and recommendations 
regarding these proposed regulations 
Written comments and 
recommendations may be sent to the 
address given at the beginning of this 
document. All comments submitted on 
or before the 45th day after publication 
of this document will be considered 
before the Secretary issues final 
regulations. 

All comments submitted in response 
to these proposed regulations will be 
available for public inspection, during 
and after the comment period, in Room 
431B. ROB-3, 7th and D Streets, SW.. 
Washington. D.C.. between the hours of 
8:30 a.m. and 4:00 p.m.. Monday through 
Friday of each week except Federal 
holidays. 

List of Subjects in 34 CFR Part 668 

Administrative practice and 
procedure. Colleges and universities. 
Consumer protection, Education. Loan 
programs.educalion. Grant programs— 
education. Student aid. 

Citation of Legal Authority 

A citation of statutory or other legal 
authority is placed in parentheses on the 
line following each substantive 
provision of these proposed regulations. 

(Catalogue of Federal Domestic Assistance 
Numbers: Supplemental Educational 
Opportunity Grant Program. 84.007. 
Guaranteed Student Loan Program. 84,032 
Auxiliary Loan Program (PLUS). 84.032 
College Work-Study Program. 84 033: 

National Direct Student Loan Program. 

84.038; Pell Grant Program. 84.063) 

Dated: May 11. 1983 
T. H. Bell 

Secretary of Education . 

The Secretary proposes to amend Pari 
068 of Title 34 of the Code of Federal 
Regulations as follows: 

1. The table of contents for subpart A 
is amended by adding a new section to 
read as folows: 
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PART 668—STUDENT ASSISTANCE 
GENERAL PROVISIONS 

Subparl A—General 8 

See 

• • • • • 

668.1a Independent Student 

• « • • • 

2. A new { 668.1a is added to read as 
follows: 


§ 668.1a Independent Student 

(a) An independent student is— 

(1) An unmarried student who is not a 
veteran, and who is not 22 years old 
before the first calender year of an 
award year, and who does not have 
dependents as defined in 34 CFR 690.42, 
who during the three calender years 
immediately before, and the first 
calender year of, an award year— 

(1) Has not lived and will not live for 
more than six weeks in any of those 
years in the home of the parent(s) for 
whom income must be reported 
according to 34 CFR 6(90.33; 

(ii) Has not been claimed and will not 
be claimed as a dependent for Federal 
income tax purposes by the parent(s] for 
whom income must be reported 
according to 34 CFR 690.33; and 

(iii) Has not received and will not 
receive financial assistance of more 
than $750 in any of those years from the 
parent(s) for whom income must be 
reported according to 34 CFR 690.33: 

(2) An unmarried student who is not a 
veteran, and who is 22 years old before 
the first calendar year of an award year, 
or who is not 22 years old, but hus 


dependents as defined in 34 CFR 690.42, 
who during the most recent calendar 
year before, and the first calendar year 
of. an award year— 

(i) Has not lived and will not live for 
more than six weeks in the home of the 
parent(s) for whom income must be 
reported according to 34 CFR 690.33: 

(ii) Has not been claimed and will not 
be claimed as a dependent for Federal 
income tax purposes by the parent(s) for 
whom income must be reported 
according to 34 CFR 690.33; and 

(iii) Has not received and will not 
receive financial assistance of more 
than $750 from the parent(s) for whom 
income must be reported according to 34 
CFR 690.33; or 

(3) A married student or a veteran 
who, for the first calendar year of an 
award year— 

(i) Has not lived and will not live for 
more than six weeks in the home of the 
parent(s) for whom income must be 
reported according to 34 CFR 090.33: 

(ii) Has not been claimed and will not 
be claimed as a dependent for Federal 
income tax purposes by the parent(s) for 
whom income must be reported 
according to 34 CFR 690.33; and 

(iii) Has not received and will not 
receive financial assistance of more 
than $750 from the parent(s) for whom 
income must be reported according to 34 
CFR 690.33. 

(b) However, if both parents have 
died, or the student has been declared a 
ward of the court, the student is 
independent 

(c) Under paragraph (a)(3) of this 
section, in determining whether a 
veteran is an independent student. 


disregard whether the veteran resided 
with his parents or received financial 
assistance from them during a one year 
period immediately following the date 
the veteran was discharged from active 
duty from the Armed Services. 

(d) An award year is the period of 
time between July 1 of one calendar 
year end June 30 of the following 
calendar year. 

(e) A veteran is a person who served 
on active duty for more than 365 
consecutive days in the U.S. Armed 
Forces and was discharged or released 
with an honorable discharge. 

(f) Paragraph (a)(1) of this section will 
not become effective until the 1985-86 
award year. In 1984-85 an unmarried 
student who is not a veteran, and is not 
22 years old before January 1,1984. and 
who does not have dependents as 
defined in 34 CFR 690.42 is independent 
if for 1982,1983, and 1984, he or she— 

(1) Has not lived and will not live for 
more than six weeks in any of those 
years in the home of the parent(s) for 
whom income must be reported 
according to 34 CFR 690.33; 

(2) Has not been claimed and will not 
be claimed as a dependent for Federal 
income tax purposes by the parent(s) for 
whom income must be reported 
according to 34 CFR 690.33; and 

(3) Has not received and will not 
receive financial assistance of more 
than $750 in any of those years from the 
parent(s) for whom income must be 
reported according to 34 CFR 690.33. 
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DEPARTMENT OF COMMERCE 

Economic Development 
Administration 

13CFR Part 302 

Standards for Designation of 
Redevelopment Areas Under Section 
401(a) of the Act 

agency: Economic Development 
Administration (EDA), Commerce. 
action: Interm rule. 

summary: This rule amends EDA's 
Designation of Areas regulation to 
modify the meaning of "substantial 
unemployment*'. This term is now 
defined as an annual average rate of 
unemployment equal to or above the 
national average rate of unemployment 
during the most recent quarter for which 
appropriate data is available, instead of 
as a fixed rate of unemployment. The 
amendment will not apply to projects 
authorized prior to May 23.1983. 

OATES: Effective date: May 23.1983. 

Comments by: July 22,1983. 
address: Send comments to the 
Assistant Secretary for Economic 
Development. U.S. Department of 
Commerce, Room 7800B, Washington. 
D.C. 20230. 

FOR FURTHER INFORMATION CONTACT: 

Walter Archibald. Director. Office of 
Compliance Review, U.S. Department of 
Commerce, Economic Development 
Administration. Room 7325, 

Washington, D.C. 20230, (202) 377-2710. 

SUPPLEMENTARY INFORMATION: EDA is 

amending its Designation of Areas 
regulation at 13 CFR Part 302. Subpart 
A—Standards for Designation of 
Redevelopment Areas Under Section 
401(a) of the Act. The regulation to be 
amended states one of the conditions 
which if met enables an area to be 
designated as a Public Works Impact 
Area. The amendment defines 
“substantial unemployment” as an 
annual average unemployment rate 
equal to or above the national average 
unemployment rate during the most 
recent quarter for which appropriate 
data is available. This change will 
assure designation of areas where 
unemployment is highest. 

Because this rule relates to EDA’s 
public works program, it is exempt from 
the notice and comment procedures 
described in Section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553). However, while the rule will 
become effective upon publication in 
interim form, the public will be given an 
opportunity to comment before it is 
published in final form. 


In accordance with Section 3(c)(3) of 
Executive Order No. 12291, this 
rulemaking has been submitted to the 
Director of the Office of Management 
and Budget. Since this is a "major rule,'* 
a Regulatory Impact Analysis is 
required. 

In accordance with section 8(a)(1) of 
Executive Order 12291, "Federal 
Regulation" this regulation is exempt 
from the procedures precribed by such 
Order because it responds to an 
emergency situation. The emergency 
situation to which this regulation 
responds is the implementation of Pub. 

L 98-8 (97 Stat. 13), the Emergency Jobs 
Act. Public Law 98-8, enacted on March 
24.1983, is intended to "provide 
productive employment for hundreds of 
thousands of jobless Americans*'. 
Sections 101 (e) and (f) of Pub. L 98-8 
(97 Stat. 32) provide: 

(e) Notwithstanding any other provision of 
law. the head of each Federal agency to 
which appropriations arc made under this 
title, with respect to project grants or project 
contracts In this section, shall expedite final 
approval of projects * * Nothing required 
by this section shall impede the rapid 
expenditure of funds under this section. 

(f) Notwithstanding any other provisions of 
law. any agency rulemaking proceeding 
conducted in order to implement the 
provisions of this title shall be conducted 
expeditiously, and in no case shall an agency 
hearing on the record be required. 

The amendment to 13 CFR 302.7. 
"Designation of public works impact 
program areas." in concert with an 
amendment to 13 CFR 305.5, 
"Supplementary grant rates", will 
promote the purposes of the Emergency 
Jobs Act by ensuring a fairer 
distribution of the limited funds 
available to EDA under that Act and by 
ensuring that projects located in areas of 
relatively greater economic distress, as 
indicated by unemployment rates, 
receive a proportionately greater share 
of Federal funding. 

In addition, there are no reporting or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1980 (Pub. 

L. 96-511). 

It has been determined by the General 
Counsel of the Department of Commerce 
that this rulemaking will not have a 
significant economic impact on a 
substantial number of small entities. 

List of Subjects in 13 CFR Part 302 

Community development. 

Accordingly. EDA revises 13 CFR 
302.7(a)(3) as follows: 


PART 302—DESIGNATION OF AREAS 

§ 302.7 Designation of public works 
Impact program areas. 

(a) The Assistant Secretary shall 
designate communities or 
neighborhoods defined without regard to 
political or other subdivisions or 
boundaries when he determines one of 
the following conditions has been met. 

• • • • • 

(3) Substantial unemployment as 
established by an annual average 
unemployment rate equal to or more 
than the national average 
unemployment rate during the most 
recent quarter for which appropriate 
data is available. Notwithstanding, the 
minimum substantial unemployment 
rate for designation under this section is 
fixed at 8.5 percent. This definition of 
substantial unemployment does not 
apply to projects authorized prior to 
May 23.1983. 

• • • • • 

(Sec. 701, Pub. L 89-138. 79 Stat. 570) (42 
US.C. 3211). Sec. 1-105. E.0.12185. DOC 
Organization Order 10-4, as amended (40 FR 
56702. us amended) 

Dated: May 13,1983. 

Carlos C. Campbell 
Assistant Secretary for Economic 
Development . 

(FR Doc 83-138S3 nUd S- SH13. lOtM «n| 
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13 CFR Part 305 

Public Works and Development 
Facilities Program 

agency: Economic Development 
Administration (EDA), Commerce. 
action: Interim rule. 

SUMMARY: This rule amends EDA’s 
Public Works and Development 
Facilities Program regulations. The 
amendment to 13 CFR 305.5(b)(iv) 
changes requirements for supplementary 
grant rates for Public Works Impact 
Program (PWIP) projects so that such 
rates will be determined on a graduated 
basis. This change will not apply to 
projects authorized prior to May 23. 
1983. The amendment to 13 CFR 305.5(e) 
provides for retention of the highest 
applicable maximum grant rate in effect 
between the time of authorization by the 
Assistant Secretary—the Regional 
Directors no longer authorize projects— 
and the time of project approval. 
dates: Effective date: May 23.1983. 

Comments by July 22,1983. 
address: Send comments to the 
Assistant Secretary for Economic 
Development, U.S. Department of 
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Commerce, Room 7800B, Washington. 

D C. 20230. 

FOR FURTHER INFORMATION CONTACT*. 

Walter Archibald. Director. Office of 
Compliance Review, U.S. Department of 
Commerce, Economic Development 
Administration, Room 7019, 

Washington, D.C. 20230. (202) 377-2710. 
SUPPLEMENTARY INFORMATION: EDA is 
amending its Public Works and 
Development Facilities Program 
regulation at 13 CFR Part 305. Subpart 
A —Direct and Supplementary Grants 
for Public Works and Development 
Facilities. The regulation to be amended 
at 13 CFR 305.5(b)(iv) provides for a 
maximum grant rate of 80 percent for 
Public Works Impact Program (PWIP) 
projects in areas designated under 
Section 401(a)(6) (42 U.S.C, 3161(a)(6)) of 
the Public Works and Economic 
Development Act of 1965, as amended 
which cannot meet the requirements for 
a 100 percent maximum grant rate under 
13 CFR 305.5(b)(3)(ii). The amendment 
will assure that grant rates for projects 
authorized on or after May 23.1983, will 
be determined on a graduated basis. 

This change will assure equitable 
treatment for PWIP grantees. The 
regulation to be amended at 13 CFR 
305.5(e) states that projects are 
authorized by the Assistant Secretary— 
not the Regional Directors. Maximum 
applicable grant rate9 for the period 
from project authorization to project 
approval, are to be applied. 

Because this rule relates to FDA’s 
public works program, it is exempt from 
the notice and comment procedures 
described in Section 553 of the 
Administrative Procedure Act (5 U.S.C. 
553). 

In accordance with Section 3(c)(3) of 
Executive Order No. 12291, this 
rulemaking has been submitted to the 
Director of the Office of Management 
«nd Budget. Since this is a “major rule," 

* Regulator}* Impact Analysis is 
required. 

in accordance with section 8(a)(1) of 
Executive Order 12291, "Federal 
Regulation" this regulation Is exempt 
“ o:n the procedures prescribed by such 
Order because it responds to on 


emergency situation. The emergency 
situation to which this regulation 
responds is the implementation of Pub. 
L 98-8 (97 fetal. 13), the Emergency Jobs 
Act. Pub. L 98-8. enacted on March 24. 
1983. is intended to “provide productive 
employment for hundreds of thousands 
of jobless Americans". Sections 101(e) 
and (f) of Pub. L. 98-8 (97 Stat. 32) 
provide: 

(e) Notwithstanding any other provision of 
law. the head of each Federal agency to 
which appropriations are made under this 
title, with respect to project grants or project 
contracts in this section, shall expedite final 
approval of projects * * \ Nothing required 
by this section shall impede the rapid 
expenditure of funds under this section. 

(f) Notwithstanding any other provisions of 
taw. any agency rulemaking proceeding 
conducted in older to implement the 
proxisions of this title shall be conducted 
expeditiously, and in no case shall an agency 
hearing on the record be required. 

The amendment to 13 CFR 305.5. 
"Supplementary grant rates", in concert 
with an amendment to 13 CFR 302.7, 
"Designation of public works impact 
program areas," will promote the 
purposes of the Emergency Jobs Act by 
ensuring a fairer distribution of the 
limited funds available to EDA under 
that Act and by ensuring that projects 
located in areas of relatively greater 
economic distress, as indicated by 
unemployment rates, receive a 
proportionately greater share of Federal 
funding. 

In addition, there are no reporting or 
recordkeeping requirements under the 
Paperwork Reduction Act of 1980 (Pub. 

L. 98-511). 

It has been determined by the General 
Counsel of the Department of Commerce 
that this rulemaking will not have a 
significant economic impact on a 
substantial number of small entities. 

List of Subjects in 13 CFR Part 305 

Community development. Community 
facilities. Grant programs—community 
development, Indians, Loan programs— 
community development. 

Accordingly, EDA revises 13 CFR 
305.5 (b)(3)(iv) and (e) as follows: 


PART 305—PUBLIC WORKS AND 
DEVELOPMENT FACILITIES 
PROGRAM 

$ 305.5 Supplementary grant rates. 

• • • • • 

(b) In determining the amount of 
supplementary grant assistance, the 
Assistant Secretary will take into 
consideration the following factors: 

• • • • • 

(3) The maximum grant rate of funds 
granted under authority of title 1 of the 
Act for projects in designated areas, 
determined by relative needs, is as 
follows: 

• • • • • 

(iv) Projects located in redevelopment 
areas designated under section 401(a)(6) 
of the act but which cannot meet the 
requirement of paragraph (b)(3)(ii) of 
this section will be: 

(A) The annual average 
unemployment rate for the preceding 12 
months is 12 percent or higher. 

(B) The annual average 
unemployment rate for the preceding 12 
months is 10.5 percent to 11.9 percent 

(C) The annual average 
unemployment rate for the preceding 12 
months is 9 percent to 10.4 percent. 

(D) The annual average 
unemployment rate for the preceding 12 
months is less than 9 percent. 

This amendment will not affect projects 
authorized prior to May 23,1983. 

• • • • • 

(e) Notwithstanding paragraphs (c) 
and (d) of this section an applicant shall 
be eligible for the highest applicable 
maximum grant rate in effect between 
the time the Assistant Secretary 
authorizes the application and the time 
the project is approved. 

Authority: (Sec. 701, Pub. L 89-136. 79 Slat. 
570) (42 U.S.C. 3211). Sec. 1-105. E.0.12185, 
DOC Organization Order 10-4. as amended 
(40 FR 50702 as amended) 

Dated. May 13.1983. 

Carlos C Campbell, 

Aasidtant Secretary for Economic 
Development. 
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AGENCY PUBLICATION ON ASSIGNED OAYS OF THE WEEK 

The toSowing agenc»es have agreed lo pubUh all 
documents on two assigned days of the wee* 
(Monday/Thursday o* Tuesday/Friday) 

Th»* it a voXntary program (See OFR NOTICE on a day that w« be • Federal holiday +* be 

41 FR 32914. August 8. 1978) published the next wor* day loSowmg the 

Documents normally scheduled for publication hoHdsy. 

*OfK!> y 

Tu*»d«y 

WtdfiMtty 

Thursday 

Friday 

J)OT/SECRETARY 

USOA/ASCS 


DOT/SECRETARY 

USDA/ASCS 

DOT/COAST GUARD 

USDA/FNS 


OOT/COAST GUARD 

USDA/FNS 

DOT , r A t 

U60A/R1 


DOT/FAA 

USOA/REA 

DOT/FHWA 

USDA/SCS 



USDA/SCS 

DOT/FRA 

MSP8/OPM 


DOT/FRA 

MSP8/OPM 

DOT/MA 

LABOR 


DOT/MA 

LABOR 

DOT/NHTSA 

HHS/FOA 


DOT/NHTSA 

HHS/FOA 

dot/rspa 



DOT/RSPA 


DOT/SLSDC 



DOT/SLSDC 


DOT/OMTA 



DOT/UMTA 




Note: The Office of Ihe Federal Renter propose* to terminate the 
formal program of agonev publication on assigned day* of Ibe 
week. See 48 FR 19283. April 28. 1983. 

List of Public Laws 

Last Listing May 18. 1983 

This is a continuing list of public bills from the current session of 
Congress which have become FVderul laws. The text of laws is not v 

published in the Federal Register but may be ordered In individual 
pamphlet form (referred to as “slip laws') from the Superintendent 
of Document*. U.S. Government Printing Office. Washington. D.C. 

20402 (phone 202-27S-3030). 

S.J. Res. 51 / Pub. L. 98-30 Designating May 21.1983. as "Andrei 
Sakharov Day". (May 18. 1983; 97 StaL 190) Price S1.75. 


































































